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1845. 


PHEN6  V.  GILLAN.  lothtuik. 

Aug,  IsL 

On  the  12th  of  July,  1841,  the  PlaintiflP  lent  the  De-  Truufcr,  by 
fendant  8802.  upon  his  promissory  note,  payable  twelve  gage,  of  shares 
months  after  that  date,  and  also  upon  the  security,  by  ^i^™"*xha 

mortgagor 
afterwards  paid 
off  the  debt,  and  applied  for  a  retransfer  of  the  shares,  but  the  directors  of  the  bank  did 
not  permit  the  retnmsfer  to  be  made.  In  the  meantime  a  creditor  recovered  judgment 
against  their  public  officer,  and  threatened  execution  against  the  mortgagee,  as  one  of  the 
thareholdem: — Held,  that,  where  the  mortgage  was  made  simply  as  an  absolute  transfer, 
■abject  to  redemption,  and  nothing  had  passed  binding  the  mortgagor  to  take  a  retransfer 
of  the  shares,  the  mortgagor  was  not  liable  to  indemnify  the  mortgagee  against  debts  in- 
curred after  the  transfer  made  on  the  mortgage,  and  before  the  mortgage  debt  was  paid  off. 

That,  the  mortgagor  having  elected  to  take  a  retransfer  of  the  shares,  the  mortgagee 
became  a  trustee  of  the  shares  for  the  mortgagor,  and  the  mortgagor  was  bound  to  in- 
demnify him  against  the  whole  expenses  or  liabilities  which  he  had  properly  incurred  by 
holding  and  mamtaining  the  shares. 

That  the  mortgagor,  indemnifying  the  mortgagee  in  respect  of  the  costs,  was  entitled  to 
take  proceedings  in  the  name  of  the  mortg^ee,  to  compel  a  retransfer  of  the  shares,  and 
to  resist  the  proceedings  against  the  shareholders  under  the  judgment. 

The  mortgagee  has  not,  in  such  a  case,  any  right  at  law  against  the  mortgagor,  ttmble. 

Whether  the  directors  of  the  company,  preventing  the  shares  from  being  retransferred, 
are  necessary  parties  to  the  suit,  in  order  to  give  the  Plaintiff  complete  relief— ^fuere. 

VOL.  V.  B  H.  W. 


statement. 
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1845.  way  of  mortgage,  of  100  shares  in  the  Western  Dbtrict 
Banking  Company  for  Devon  and  Cornwall.  The  form 
of  the  latter  security  was  an  authority  to  transfer  the 
100  shares  from  the  Defendant  to  the  Plaintiff,  and  an 
agreement  in  the  following  words  : — 

'*  P.  Phene,  Esq.  **  July  18th,  1841. 

«  Sir,— I  hereby  a<5knowledge  the  receipt  of  the  sum 
of  880/.  from  you,  for  which  amount  I  have  given  my 
promissory  note  in  your  favour,  at  twelve  months  date 
from  this  day ;  and  as  a  collateral  security  I  have  deli- 
vered to  you  the  certificate  of  my  100  shares  in  the 
Western  District  Banking  Company.  Now  I  hereby 
authorize  you  to  act  upon  the  notice  of  transfer  of  my 
aforesaid  100  shares  at  any  time  you  may  think  pix>per 
during  the  said  twelve  months ;  and  I  hereby  promise 
and  engage  to  do  every  act  necessary  for  completing 
such  transfer  on  my  part. 

"  I  am.  Sir, 
**  Your  very  obedient  servant, 
"  W.  Campbell  Gillan." 

The  Plaintiff  applied  to  the  Western  District  Bank- 
ing  Comimy  to  be  recognised  a8  having  a  chaise  upon 
the  shares ;  but  he  was  informed  that  he  could  not  be 
acknowledged  as  having  a  right  to  the  shares  until  a 
regular  transfer  was  executed,  and  recorded  on  the  re- 
gister of  the  bank ;  and  the  Plaintiff  accordingly  in- 
sisted upon  having  a  deed  of  transfer  from  the  Defendant; 
and  an  indenture,  dated  the  10th  of  March,  1842,  was 
accordingly  made  between  the  parties,  whereby  the  De- 
fendant assigned  the  100  shares  to  the  Plaintiff;  and  the 
Plaintiff  thereupon  signed  an  undertaking  in  the  follow- 
ing form : — 

"  W.  a  GiUauy  Esq. 
"  Sir, — On  repayment  of  the  sum  of  880/.,  for  which 
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amount  I  hold  your  promissory  note,  I  hereby  undertake  1845. 
to  deliver  back^  and,  m  oase  of  transfer,  to  retransfer  to 
you,  or  to  whom  you  may  appoint,  at  your  costs,  the  100 
shares  in  the  Western  District  Banking  Company  deli- 
vered to  me  by  you,  and  which  I  also  hold  as  a  collateral 
security  for  the  payment  of  the  aforesaid  sum  of  money. 

"  Phineas  Phen^. 

''Melkshamy  15  th  July,  1841." 

The  deed  of  assignment  was  transmitted  to  the  bank 
by  the  Plaintiff,  who  at  the  same  time  requested  that 
his  name  should  not  be  placed  on  the  roister,  but  was 
informed  in  reply  that  the  rules  of  the  bank  did  not  ad- 
mit of  holding  the  transfer  without  placing  it  on  the 
register  book,  which  was  invariably  done  on  the  receipt 
of  the  deed     The  transfer  was  accordingly  registered 

The  promissory  note  for  880/.  was  not  paid  when  it 
became  due,  but  a  note  for  1000/,  payable  six  months 
after  date,  was  then  given  by  the  Defendant  to  the 
Plaintiff,  and  the  Defendant  at  the  same  time  wrote  to 
the  Plaintiff  a  letter,  in  which  he  siud,  "  When  the 
promissory  note  is  paid,  you  undertake  to  transfer  to 
me  the  100  shares  in  the  Western  District  Banking 
Company  now  standing  in  your  name  in  the  share 
register  book  of  that  company." 

The  1000/.  was  paid  by  the  Defendant  to  the  Plain- 
tiff on  the  4th  of  August,  1843,  and  the  Plaintiff,  on  the 
23rd  of  August,  applied  to  the  manager  of  the  bank,  and 
received  a  form  of  notice  of  transfer,  which  he  delivered 
to  the  Defendant,  who  signed  the  same  and  forwarded 
it  to  the  company,  with  a  request  to  allow  the  100  shares 
to  be  transferred  to  him  from  the  Plaintiff.  Several 
applications  were  made  to  the  company  by  the  Defend- 
ant for  the  retransfer  of  the  shares,  and,  on  the  24th  of 
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1845. 


Siaiement, 


April,  1844,  the  Defendant  received  a  letter  from  the 
manager,  stating  that  the  directors  had  not  yet  allowed 
the  transfer  from  the  Plaintiff. 

On  the  27th  of  September,  1844,  a  creditor  reco- 
vered judgment  against  the  public  oflScer  of  the  bank, 
for  a  debt  exceeding  3000/1;  and,  on  the  27th  of  Decem- 
ber following,  the  Plaintiff  was  applied  to  by  the  solicitor 
of  the  creditor  of  the  bank,  who  had  obtained  such  judg- 
ment against  the  public  officer,  acquainting  him,  that 
unless  he  should  pay  mto  the  bank  on  the  4  th  of  January, 
1845,  3/.  lOs.  per  share  on  the  shares  which  he  held,  ex- 
ecution would  be  levied  upon  him  for  the  full  amount  of 
the  judgment  creditor's  debt.  The  bill  was  filed  on  the 
17th  of  January,  and  prayed  an  account  of  the  monies 
and  expenses  paid  or  incurred  by  the  Plaintiff  since  the 
20th  of  August,  1843,  by  reason  of  the  100  shares 
having  been  transferred  into  his  name ;  and  that  the 
Defendant  might  be  decreed  to  pay  the  same  to  the 
Plaintiff.  The  bill  also  prayed  an  inquiry  respecting 
the  unpaid  calls  on  the  shares,  and  that  the  Defendant 
might  be  decreed  to  execute  to  the  Plaintiff  a  sufficient 
indenmity  againt  the  debts  and  liabilities  of  the  bank, 
and  take  all  necessary  steps  for  obtaining  the  retransfer 
of  the  shares. 


The  Defendant,  by  his  answer,  said,  that  the  Plaintiff 
had  never  communicated  to  him  the  circulars  from  time 
to  time  sent  to  the  shareholders  shewing  the  state  of  the 
bank  affairs ;  and  added,  that  he  had  strong  ground  for 
believing  that  the  judgment  recovered  against  the  public 
officer  was  collusive,  and  that  the  debt  for  which  it 
was  recovered  was  not  justly  due.  The  Defendant  said 
he  believed,  that,  if  a  suit  were  instituted,  discovery  might 
be  obtained  which  would  sustain  an  injunction  against 
the  judgment  creditor,  restraining  him  from  proceeding 
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to  execution  on  the  judgment  The  Defendant  said  that 
he  had  always  been  willing  to  take  a  retransfer  of  the 
shares ;  and  that  he  had  offered  to  institute  proceedings 
for  the  purpose  of  resisting  the  judgment,  if  the  Plain- 
tiff would  allow  his  name  to  be  used  in  such  proceedings ; 
and  that  he  had  offered  to  give  his  bond  to  indemnify 
the  Plaintiff  against  the  consequences  of  so  using  his 
name,  but  which  the  Plaintiff  had  declined  to  accept  or 
allow. 


1846. 


Statement. 


Mr.  Wood  and  Mr.  Grovey  for  the  Plaintiff,  argued, 
that  the  Plaintiff  must  be  regarded  as  a  trustee  for  the 
Defendant  of  the  shares  in  the  bank ;  and  that  he  was 
entitled  to  be  indemnified  by  his  cestui  que  trust  against 
all  the  liabilities  which  he  might  have  incurred.  The 
circumstance,  that  the  Plaintiff  acquired  the  shares  as 
mortgagee,  did  not  make  him  less  a  trustee  when  the 
mortgage  was  paid  off:  Marsh  v.  fFells  (a),  JEarl  of 
Ranelagh  v.  Hayes  (ft),  Balsh  v.  Hyam  (c). 


Argument, 


Mr.  Romilly  and  Mr.  Faher^  for  the  Defendant,  con- 
tended, that  a  mortgagee  was  not  in  the  position  of  a 
trustee ;  that  the  rights  of  the  parties  to  a  mortgage 
must  be  determined  by  the  contract  between  them,  and 
it  was  no  part  of  that  contract  that  the  mortgagor 
should  indemnify  the  mortgagee  against  the  conse- 
quences of  holding  property  which  he  held  for  his  own 
security,  and  not  for  the  benefit  of  the  mortgagor.  If 
any  incidental  advantage  had  arisen,  as  a  bonus  or  pay- 
ment upon  the  shares,  the  mortgagee  would  haye  re- 
ceived and  applied  it  in  discharge  of  his  debt ;  and  he 

(a)  2  Sim  &  St.  87.  ity  was  first  introduced  in  the 

(6)  1  Venu  189,  cited  Lord  Re-  third  edition  of  the  ''  Treatise  on 

des.  Tr.   PI.   148.,  ed.  4.    The  Pleading,"  p.  120. 

passage  founded  on  this  author-        (c)  2  Pt  Wms.  453. 
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PHBNi 

9. 
GiLLAN. 

Argument. 


must  be  supposed  to  have  contemplated  all  the  liabilities 
to  which  the  possession  of  the  mortgaged  property  might 
subject  him.  There  could  be  no  right  to  indemnity  in 
equity  if  the  law  gave  no  such  right,  for  the  contract 
must  be  the  same  in  both  courts.  What  were  the  rights 
of  the  parties  in  equity  ?  The  mortgagee  was  entitled  to 
payment  or  foreclosure.  If  payment  should  be  made, 
the  mortgagees  might  possibly  require  that  it  should  in- 
clude not  only  the  debt,  but  also  the  expenses  of  retain- 
ing the  security ;  but  the  mortgagor  might  be  willing  to 
be  foreclosed,  and  on  what  principle  should  the  equity 
of  the  mortgagee  in  that  case  go  beyond  foreclosure  ? 
The  question  is,  not  what  the  Court  would  impose  upon 
the  mortgagor  if  he  came  to  redeem  the  mortgage ;  but 
whether  the  Court  should  introduce,  in  cases  of  mort- 
gage, a  new  equity,  not  incidental  either  to  redemption 
or  foreclosure.  They  cited  Burnett  v.  Lynch  (a).  Hum- 
ble V.  Lanffston  (J). 


Judgment* 


Vice-Chancellor  : — 

At  the  conclusion  of  the  argument  in  this  case,  I 
stated  my  opinion  to  be,  that  the  Plaintiff  could  have  no 
right  of  action  at  law  against  the  Defendant  in  respect 
of  the  matters  complained  of  in  this  suit;  and  that 
opinion  has  been  fully  confirmed  by  subsequent  con- 
sideration. The  Plaintiff,  by  the  transfer  of  the  shares, 
became  absolute  owner  thereof  at  law,  and  acquired  all 
the  rights,  and  became  subject  to  all  the  liabilities  of  a 
shareholder,  both  as  between  himself  and  the  world, 
and  himself  and  the  other  shareholders ;  and,  in  the  ab- 
sence of  express  contract,  I  cannot  make  out  the  prin- 
ciple upon  which  the  law  should  imply  a  contract  that 


(a)  5  B.  &  C.  589. 


(b)  2  Railway  Ca.  533. 
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the  Defendant)  in  the  circumstances  of  tliis  case,  should  i845. 
indemnify  the  Plaintiff  agunst  the  consequences  of  the 
transfer  of  the  shares.  The  question,  therefore,  in  my 
opinion  is,  only  whether  the  Plaintiff  has  a  right  to  any 
such  indemnity  in  this  court  The  case  of  Humble  v.  "  ^^'*'"  ' 
Lanffston  (a),  though  it  is  not  precisely  in  point,  contains 
some  observations  which  are  unportant,  as  explaining  the 
principle  on  which  these  cases  are  governed. 

Now,  in  order  fiilly  to  explain  the  reasoning  by  which 
I  have  come  to  the  conclusion  I  am  about  to  state,  it 
may  be  convenient  to  suppose  that  the  amount  recovered 
against  the  public  officer  of  the  bank  consisted  of  three 
distinct  debts,  one  of  which  was  contracted  before  the 
shares  were  transferred  to  the  Plaintiff;  another  after 
their  transfer,  aud  before  the  debt  was  paid  off;  and  the 
third  after  the  debt  was  paid  off. 

With  respect  to  the  first  of  these  debts,  the  Plaintiff, 
subject  to  any  special  contract  between  the  parties, 
would  not,  I  apprehend,  prim&  facie,  be. liable  to  a 
stranger;  but,  as  between  himself  and  a  shareholder,  or 
between  himself  and  GiUarif  no  doubt  he  might  have 
been.  If,  therefore,  there  is  no  special  case,  he  would 
be  able  at  law  to  defend  himself,  if  that  were  material, 
against  a  claim  of  any  debt  contracted  before  he  became 
a  shareholder. 

With  respect  to  the  third  debt,  (I  reserve  the  second  for 
the  present),  the  state  of  the  case  was  this : — The  shares 
were  transferred  to  the  Plaintiff  on  the  10th  of  March, 
1842,  to  secure  a  sum  of  880/.  On  the  15th  of  July,  1842, 
the  amount  of  the  loan  was  increased  from  880/.  to  1000/. 
On  the  4th  of  August,  1843,  the  debt  was  paid  off  by 

(a)  2  Railway  Ca.  533. 


Judgment. 
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1845.^  Mr.  GiUan.  On  the  25th  of  August,  1843,  the  Plam- 
tiff  applied  to  the  directors  of  the  company  to  transfer 
the  shares  in  question  to  the  Defendant ;  and,  in  con- 
formity with  the  deed  of  settlement,  he  signed  a  notice 
requiring  them  so  to  do,  and  sent  that  notice  to  the 
Defendant.  The  Defendant  also  signed  that  notice,  and 
transmitted  it  to  the  office,  and  from  that  date  until 
September,  1843,  the  retransfer  of  the  shares  to  the 
Defendant  was  pending  before  the  company,  who,  as  I 
imderstand,  have  power  under  the  deed  of  settlement  to 
negative,  upon  certain  terms,  that  transfer  of  shares; 
and  that  transfer  has  been  delayed,  so  far  as  appears^ 
only  by  difficulties  or  delays  resting  with  or  occa- 
noned  by  the  directors  of  the  company.  During  no 
part  of  this  period  did  the  Defendant  require  the  Plain- 
tiff to  act  otherwise  in  respect  of  the  shares  than  by 
retransferring  them  to  himself.  In  the  month  of 
September,  1843,  a  person,  alleging  himself  to  be  a 
creditor  of  the  company,  recovered  judgment  against 
the  public  officer  of  the  company,  and  that  creditor 
is  proceeding  to  make  the  judgment  available  against  the 
Plaintiff. 

The  effect  of  these  transactions  would,  in  my  opinion, 
be,  to  entitle  the  Plaintiff  to  the  indemnity  he  asks  in 
respect  of  the  debt  supposed  to  have  accrued  since  the 
mortgage  was  paid  off.  I  need  not  here  inquire  how 
the  case  would  have  stood  if  the  Defendant,  at  the  time 
of  paying  off  the  money,  had  repudiated  the  shares.  In 
fact  he  did  not  do  so ;  but,  acting  upon  the  right  which 
the  original  transaction  gave  him,  to  call  for  the  re- 
transfer  of  the  shares,  he  elected  to  require  such  re- 
transfer.  From  the  position  in  which  he  thus  placed 
the  Plaintiff,  he  cannot,  in  my  opinion,  now  retire,  only 
because  it  may  turn  out  that  it  would  have  been  for 
his  benefit  to  have  repudiated  the  shares.    The  tenor  of 


Judgnuni, 
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the  original  contract,  and  the  time  which  has  since  elapeed,  1845. 
may  have  materially  altered  the  position  of  the  Plainti£F. 
The  effect  of  the  payment  of  the  debt,  combined  with 
diese  subsequent  transactions,  was,  in  my  opinion,  to  make 
the  Plaintiff  a  mere  trustee  for  the  Defendant,  and  so 
he  has  continued,  with  the  Plaintiff's  consent,  down  to 
the  time  of  the  institution  of  this  suit,  and,  conse- 
quently, for  all  practical  purposes,  down  to  this  time. 
His  rights,  therefore,  as  against  the  Defendant,  are  those 
of  a  trustee  against  his  cestui  que  trust,  and  I  cannot 
doubt  but  that  a  trustee,  circumstanced  as  the  Plaintiff 
was,  has  a  right  to  be  indemnified  by  his  cestui  que 
trusts  against  all  liabilities  which  he  may  properly  have 
incurred  in  that  character.  His  liability  in  this  court 
is  that  of  his  cestui  que  trust. 

I  might  take  the  analogous  case  of  a  trustee  of  lease- 
hold property  under  covenants  for  the  benefit  of  a  cestui 
que  trust.  It  is  quite  dear,  I  apprehend,  that,  if  such 
trustee  were  obliged  to  pay  money  for  the  benefit  of  his 
cestui  que  trust,  he  would  have  a  right  of  indemnity  over; 
and,  therefore,  supposing  that  trust  to  have  commenced 
on  the  day  when  the  money  was  paid,  and  that  the  lia- 
bilities have  been  incurred  since  that  time,  my  opinion 
is,  the  Plidntiff  is  entitled  to  be  indemnified  agunst 
those  liabilities. 

The  remaining  debt  (that  supposed  to  have  been  con- 
tracted after  the  shares  were  transferred,  and  before  the 
debt  was  paid  off)  raises  questions  of  considerable  dif- 
ficulty. In  considering  this  part  of  the  case,  I  will  first 
suppose  the  mortgage  to  have  been  in  the  common  form ; 
that  is  to  say,  an  absolute  transfer,  subject  to  redemp- 
tion, and  nothing  to  have  passed  by  which  the  Defend- 
ant was  bound  to  take  the  shares  again.  In  that  simple 
case,  is  the  Defendant  liable  in  this  court  for  all  the 
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engagements  of  the  company,  good  and  bad,  in  exone- 
ration of  the  Plfuntiff,  in  the  same  manner  as  he  would 
have  been  if  he  had  continued  registered  owner  of  the 
shares  ?  In  that  simple  ease  I  should  incline  strongly 
Judgment  ^  ^^  ^^  Defendant  would  not  be  liable.  The  question 
is  not  whether  the  Defendant  could  redeem  the  shares 
without  indemnifying  the  Plaintiff,  but  whether  he  is 
under  a  personal  liability  to  indemnify  him,  it  being 
admitted  that  the  company  is  insolvent,  and  the  shares 
comparatively  valueless.  The  Plaintiff  became  a  part- 
ner for  his  own  benefit,  and  at  law  he  acquired  all  the 
lights  and  became  subject  to  all  the  liabilities  of  a  part- 
ner. I  assiune  there  is  not  at  law  any  implied  contract  for 
the  indemnity  which  the  Plaintiff  asks.  His  rights  and 
liabilities  during  the  time  he  held  his  shares  for  his  own 
benefit  must  be  the  same  in  equity  as  at  law,  so  far  as 
regards  the  personal  liability  of  £he  Plaintiff.  The  po- 
sition of  the  parties  is  without  doubt  different  in  equity 
irom  what  it  is  at  law.  At  law,  the  Defendant  has  no 
interest  in  the  shares ;  in  equity,  he  has  a  right  to  re- 
deem them :  and  if  he  should  elect  to  redeem,  he  may 
possibly  be  bound  to  indemnify  the  Plaintiff  against  all 
expenses  and  liabilities,  by  means  of  which  the  shares 
have  become  what  they  are.  But  although  the  Defend- 
ant may  have  a  right  to  redeem,  he  may  also  waive  that 
right,  and  submit  to  be  foreclosed;  and  if  he  should  chose 
so  to  do,  I  cannot  think  the  Plaintiff  has  any  personal  de- 
mand against  him  in  this  Court  for  expenses  incurred  in 
maintaining  the  mortgage  property,  which,  by  that  sup- 
position the  Defendant  does  not  think  fit  to  claim.  Now 
that  appears  to  me  to  be  the  position  of  the  Plain- 
tiff, considered  simply  as  a  mortgagee.  And,  if  that  would 
be  the  case  of  a  mortgage  with  a  common  clause  of 
redemption,  I  think  the  form  of  the  security  in  this  case 
would  not  make  any  difference.  I  have  stated  this  view 
of  the  case  in  order  that  the  Defendant  may  distinctly 
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onderstand  upon  what  ground  I  consider  the  Plaintiff        1945, 
has  some  claim  against  him. 


Another  question  then  remains.  In  this  case  the 
Defendant  has,  in  my  opinion,  bound  himself  to  accept  ^^^^kn'*^- 
the  retransfer  of  the  shares.  In  effect,  he  has  elected 
and  has  bound  himself  by  his  election  to  redeem  the 
mortgage.  This  he  did,  or  must  be  supposed  to  have 
done,  with  full  knowledge  of  the  consequences.  From 
the  time  from  which  he  became  so  bound,  he  became  in 
equity  owner  of  the  shares.  Can  he  clidm  those  shares 
without  paying  the  Plaintiff  the  expenses  properly  in- 
curred in  making  them  what  they  are ;  that  is,  the  ex- 
pense properly  incurred  in  the  management?  I  think 
not.  The  profits,  if  any,  would  have  belonged  to  the 
Defendant,  and  he  must  also  be  the  loser  if  a  loss  has 
been  sustained.  Supposing,  therefore,  the  suit  to  be 
properly  framed,  the  Defendant  having  elected  to  claim, 
under  the  original  contract,  a  right  to  a  retransfer  of 
die  shares, — having  continued  to  treat  with  the  Plaintiff 
for  the  retransfer  from  the  4th  of  August,  when  the 
money  was  paid  off,  down  to  September,  when  the  ac- 
tion was  brought  against  the  officer  of  the  company,  and 
the  delay  of  the  retransfer  having  been  occasioned  by 
the  acts  of  the  directors,  the  Defendant  never  having 
repudiated  the  shares,  or  called  upon  the  Plaintiff  to  act 
otherwise  than  he  did,  and  having  treated  himself  as 
owner  of  them, — my  opinion  is,  that  the  Plaintiff  would 
be  entitled  to  an  indemnity. 

But  this  difficulty  then  occurs — to  this  suit  the  di- 
rectors of  the  company  are  not  parties.  The  Plaintiff, 
therefore,  making  this  demand  against  the  Defendant, 
is  not  on  this  record  in  a  position  at  once  to  give  him 
the  shares ;  and  the  difficulty  I  have  felt  is,  to  determine 
whether  I  ought  to  require  the  directors  to  be  made 
parties,  or  whether,  without  doing  so,  I  could,  in  the 
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1845.  present  state  of  the  suit,  make  such  a  decree  as  I  thmk 
the  Plaintiff  is  entitled  to.  I  am  not  at  present  suffi- 
ciently informed  with  respect  to  the  partnership  deed. 
It  was  admitted  on  both  sides  that  the  deed  gave  the 
Judgment,  directors  a  power  to  refuse  to  permit  the  transfer  of 
the  shares^  obliging  them,  in  that  case,  if  required  by 
the  shareholder  who  desired  to  sell,  to  take  them  at  a 
price  to  be  ascertained  in  a  way  pointed  out  by  the 
deed;  and  this  being  a  case,  therefore,  in  which  the 
Plaintiff  has  no  power  to  give  the  Defendant  the  shares, 
in  this  suit,  it  appears  to  me  that  the  decree,  on  that 
part  of  the  case,  can  go  no  further  than  direct  that 
Defendant,  indemnifying  the  Plaintiff,  may  have  leave 
to  take  such  proceedings  in  his  name  as  he  may  think 
fit  for  the  purpose  of  compelling  a  retransfer  of  the 
shares,  or  of  compelling  the  company  to  purchase  them 
according  to  the  provisions  of  the  deed.  Upon  that 
point,  however,  I  wish  to  call  the  attention  of  counsel, 
to  the  partnership  deed. 

With  regard  to  the  other  part  of  the  case,  all  I  can 
do  is  to  declare  that  the  Defendant  is  bound  to  indem- 
niiy  the  Plaintiff  against  all  liabilities  which  would  have 
been  incurred  by  the  Defendant  if  he  had  remained  the 
holder  of  the  shares  instead  of  the  Plaintiff,  from  the 
time  they  were  transferred  to  the  Plaintiff.  I  cannot 
decide,  at  the  present  stage  of  the  cause,  what  liabilities 
have  been  properly  incurred;  but,  with  regard  to  this 
part  of  the  case  also,  the  Defendant,  indemnifying  the 
Pluntiff  in  respect  of  costs,  must  be  at  liberty  to  take 
such  proceedings  as  he  may  be  advised  in  the  name  of 
the  Plaintiff  for  resisting  the  proceedings  to  which  at 
present  the  Plaintiff  is  liable  at  the  suit  of  the  creditor 
who  had  recovered  the  judgment. 

It  was  contended,  on  behalf  of  the  Defendant,  thdt, 
in  the  case  of  a  trustee  and  cestui  que  trust,  the  trustee 
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cannot  proceed  in  this  Court  until  he  has  been  actually        1345, 

damaged^  although,  if  he  had  paid  anything,  he  might 

have  come  to  be  indemnified.     I  do  not  accede  to  that 

proposition.     If  it  was  a  subsisting  liability,  the  trustee 

is  not  bound  to  be  out  of  funds  for  a  moment.     In     '^•"^«^- 

this  case,  a  judgment  was  recovered  against  a  public 

officer  of  the  company;  prim&  facie  the  Plaintiff  is  liable 

as  a  shareholder,  and  prim&  facie  he  has  a  right  to  come 

to  be  indemnified  in  the  way  suggested. 

It  will  be  for  the  Defendant  to  consider  whether  he 
can  suggest  any  useM  inquiries  before  the  Master  to 
ascertain  what  liabilities  have  been  properly  incurred ; 
for  (adverting  to  what  I  observe  is  stated  in  the  answer, 
and  what  firequently  occurs  in  these  cases),  it  appears  to 
me  that  the  Defendant  must  have  a  right  not  only  to 
use  the  name  of  the  Plaintiff  in  defending  these  proceed- 
ings, and  in  taking  proceedings  against  the  directors  to 
compel  the  transfer  or  purchase  of  the  shares,  but  he 
must  also  have  a  right,  in  the  name  of  the  Plmntiff,  to 
take  any  proceedings  he  may  be  advised  for  the  purpose 
of  shewing  that  he,  with  the  other  shareholders,  is  not 
liable  to  pay  the  debt ;  and,  whatever  decree  I  make, 
must  be  without  prejudice  to  any  proceedings  which  the 
Defendant  may  think  proper  to  take  against  the  Plaintiff 
himself  for  the  purpose  of  shewing  why  any  liability,  to 
which,  prim&  facie,  the  Plaintiff  would  appear  to  be  liable, 
and  in  respect  of  which  this  decree  would  give  him  an 
indemnity,  should  in  any  respect  remain.  All  these 
points  are  taken  by  the  answer,  and  I  cannot  deprive 
the  Defendant  of  the  right  in  this  suit  to  impeach  those 
several  matters.  I  am  not  at  present  able  to  say  in 
what  form  precisely  the  decree  ought  to  stand,  but  the 
observations  I  have  made  will  exphdn  what  appear  to 
me  to  be  the  proper  declarations. 

With  respect  to  the  point  raised  as  to  the  nature  of 
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1845. 


ihe  indemnity,  the  Plaintiff  is  entitled,  at  the  least,  to  the 
recognizance  of  the  Defendant;  to  be  settled  by  tlie 
Master  if  the  parties  differ. 


1845. 

July  9thy  lOM, 
and  26th. 


WILMOT  V.  PIKE. 


A  first  mort- 


JljY  indentures  of  lease  and  release  of  the  Ist  and  2nd 
Sg^te^^e  of  June,  1824,  between  Washington  Bhe,  of  the  first 
to  A.  in  fee.  paj^ .  John  Gregory  Pihcy  of  the  second  part ;  and  Jolin 
gage  was  then  Smithy  of  the  tLdrd  part,  a  paroel  of  land,  in  the  parish 
the  same  estate,  ^  ^^  AUmundf  in  the  borough  of  Derby,  with  the  build- 
cSeri^LT^  ings  thereon,  was  conveyed  to  the  said  John  Smith,  his 
estate,  by  a  re-  heirs  and  assigns,  by  way  of  mortage,  for  securing 
yeyanoe  of  the  700/.  and  interest.  This  mortgage  was  first  transferred 
E^Ms  to  c!','li«  ^  Samuel  Hey,  and  subsequently  to  John  Feame. 

a  trustee  for  B., 
with  power  of 
sale.    B.  after- 
wards advanced 
a  farther  som 
to  the  mort- 
gagor on  the 
secority  of  the 
same  estates, 
bat  gave  no 
notice  of  the 
advance  to  A. 
or  C.    Subse- 
quently, C. 
(after  inquiry 
of  A.  whether 
he  had  notice 
of  any  incum- 
brance other 
than  his  own, 
and  that  of 
which  C.  was 
a  trustee  for  B.) 
advanced  a  fur- 
ther sum  to  the  mortgagor  on  the  same  security,  and  gave  notice  of  his  mortgage  to  A. 

Held,  that  the  several  mortgages  took  effect,  with  regard  to  the  different  estates,  ac- 
cording to  the  order  of  time  at  which  they  were  respectively  created ;  and  that  their 
priorities  were  not  affected  by  the  giving,  or  the  omitting  to  give,  notice  to  the  party  in 
whom  the  legal  estate  was  vested. 

That  the  doctrine  of  notice,  applicable  in  determining  the  priority  of  charges  on  choses 
in  action,  does  not  jnretfiil  as  to  equitable  eatates  in  land. 


By  indentures,  dated  the  22nd  and  23rd  of  May, 
1826,  between  Washington  Pike,  of  the  first  part; 
John  Gregory  Pike,  of  the  second  part;  John  Flewher,  of 
the  third  part ;  and  Sir  Robert  Wibnot,  of  the  fourth 
part,  the  premises  comprised  in  the  foregoing  mort- 
gage, and  also  a  second  piece  or  parcel  of  land  contain- 
ing 600  superficial  square  yards,  with  a  building  thereon, 
were  conveyed  to  and  to  the  use  of  Flewher,  his  heirs 
and  assigns,  by  way  of  mortgage,  for  'seciuing  600/. 
lent  to  Washington  Pike  by  Sir  Robert  Wilmot;  and  the 
said  conveyance  was  declared  to  be  upon  trust  that  the 
said  John  Flewher,  his  heirs  and  assigns,  should  permit 
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Wa*fdngton  Pike  and  his  heire  to  remain  in  posseaBion  of 
the  premises  until  the  23rd  of  November  then  next, 
being  the  day  appointed  for  the  payment  of  the  600/. 
and  interest ;  and  upon  trust,  after  such  payment,  to  re- 
oonvey  the  pr^nises  to  Washington  Pike;  but,  if  the 
SOOiL  and  interest  should  not  be  paid  on  the  said  23rd 
of  November,  then  that  Flewher  and  his  heirs  should 
thereafter,  when  and  as  he  or  they  should  think  fit,  sell 
and  convey  the  UK^rtgaged  premises,  and,  out  of  the 
proceeds  of  any  sale  or  sales,  pay,  first,  the  costs  and 
expenses  of  the  sale  and  execution  of  the  trusts;  se- 
condly, the  principal  and  interest  due  on  the  7002. 
secured  in  tiie  first  mortgage ;  thirdly,  the  principal 
and  interest  of  the  mortgage  debt  of  600/.  to  Sir  Robert 
Wilmot;  and,  lastly,  the  surplus  to  WashingUm  Pike, 
his  executors  and  administrators. 


1846. 


StaUmemi, 


Sir  Robert  Wilmot  died  in  1834,  and  appointed  the 
Plaintiff  his  executors.  By  indenture,  dated  the  3rd  of 
July,  1835,  between  Washington  Pike  of  the  first  part, 
and  the  Plaintifis  of  the  second  part,  reciting  the  fore- 
going charges  of  700iL  and  €00/.,  and  that  the  Plaintifis 
had  advanced  a  further  sum  of  400/^  to  Washington 
Pike,  for  which  he  had  executed  his  bond,  the  said 
WashingUm  Pike  covenanted  and  agreed  with  the  Plain- 
tiffi,  that,  in  case  the  said  sum  of  40021  and  interest 
aecuied  by  the  bond,  or  any  part  thereof,  should  remain 
unpaid  on  the  3rd  of  January  then  next,  and  should  not 
be  piud  by  the  space  of  two  months  next  ensuing,  then 
that  Flewher  and  his  heirs  should,  at  any  time  thereafter, 
at  the  request  of  the  Plaintiffs,  sell  and  dispose  of  the 
said  messuages  and  premises,  and,  out  of  the  proceeds  of 
such  sale,  after  payment  of  the  costs  and  expenses,  and 
the  said  sums  of  IQOL  and  600/.,  repay  the  Plaintiffs 
the  said  sum  of  400/.  and  interest,  and  pay  the  surplus 
(if  any)  to  Washington  Pike. 
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SUtienunt, 


By  indentures  of  lease  and  release  of  the  9th  and  10th 
of  July,  1840,  made  between  Washington  Pike  of  the 
one  part,  and  Fletcher  of  the  other  part,  Washington 
Pike  conveyed  the  said  messuages  and  premises  to 
Flewher  and  his  heirs,  by  way  of  mortgage,  to  secure 
SOOiL  advanced  by  him  to  Washington  Pike^  together 
with  interest  for  the  same,  subject,  as  to  the  heredita- 
ments comprised  in  the  indentures  of  the  3rd  and  4th 
of  June,  1824,  to  the  trusts  therein  contained,  and,  as 
to  all  the  said  hereditaments,  to  the  trusts  contained  in 
the  indentures  of  the  22nd  and  23rd  of  May,  1826,  for 
securing  the  sums  of  700L  and  600L  respectively. 
Washington  Pike  covenanted  to  pay  the  SOOL  and  inter- 
est on  the  10th  of  January  then  next;  and,  in  default 
of  payment,  Flewher  was  thereby  empowered  to  sell  the 
property,  and,  after  the  payment  of  the  700t,  600/.,  and 
SOOiL,  the  surplus  (if  any)  was  to  be  paid  to  Washington 
Pihe. 


In  July,  1844,  the  executors  of  Sir  Robert  WUmot 
filed  their  bill  against  Washington  Pike,  John  Gregory 
Pike,  John  Flewkery  and  Feame,  in  whom  the  first  mort- 
gage was  then  vested,  praying  a  sale  of  the  mortgaged 
premises,  and  the  application  of  the  proceeds,  and  the 
rents  and  profits  until  the  sale,  in  the  payment  of  the 
first  mortgage  of  TOO/.,  and  then  in  satisfaction  of  the 
subsequent  mortgages  of  600^  and  400/.,  to  Sir  Robert 
Wilmot  and  the  Plaintiffs. 


The  Defendant,  Washington  Pike,  admitted  the  four 
mortgages,  and  that  the  mortgaged  premises  were  an 
insufficient  security  for  the  whole.  John  Gregory  Pike 
claimed  no  beneficial  interest  in  the  property.  Flewkery 
by  his  answer,  insisted  upon  his  right  to  priority  in 
respect  of  his  mortgage  of  300/^  over  the  third  mortgage, 
which  was  made  to  the  plaintiffs  by  way  of  further 
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charge  to  secure  the  400iL  due  to  them  upon  the  bond. 
He  submitted,  that  the  Plaintiffs  ought  to  have  given 
him  {Flewker)  notice  of  the  further  charge  of  400t ; 
and  that,  owing  to  his  having  had  no  notice  of  such  fur- 
ther charge,  he  {Flewker)  had  been  induced  to  lend  the 
300/.  on  the  security  of  the  mortgaged  premises.  He 
allied  that  he  had  taken  the  precaution  of  inquiring  of 
the  first  mortgagee  and  his  solicitors,  whether  they  had 
notice  of  any  other  incumbrance.  The  Defendant 
Flewker  also  examined  a  witness,  who  proved,  that, 
on  the  22nd  of  January,  1841,  he,  by  the  direction  of 
Fkwier^  served  the  solicitors  of  the  first  mortgagee  with 
notice  of  the  security  for  300£,  executed  by  Washington 
Pike  Xo  Flewker. 
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Statement, 


Mr.  Wood  and  Mr.  Renshaw,  for  the  Plidntiffs,  sub- 
mitted that  the  doctrine  with  regard  to  the  effect  of  notice 
by  an  equitable  incumbrancer  to  the  party  having  the 
l^al  interest,  lidd  down  in  the  cases  of  Dearie  v. 
HaU{a\  Loveridge  v.  Cooper  (b\  and  Foster  v.  Black" 
stone {c),  did  not  apply  to  interests  in  real  estate;  and 
that  the  priority  in  title  must  be  determined  by  the 
priority  of  the  several  conveyances  in  point  of  time : 
Jones  V.  Jones  {d)f  Beckett  v.  Cordley{e). 


Argument, 


Mr.  JerviSy  for  the  Defendants  Washington  Pike  and 
John  Gregory  Pike, 

Mr.  Bomilly  and  Mr.  Faber,  for  the  Defendant 
Flewker,  relied  on  the  case  of  Foster  v.  Blackstone  as  an 
authority  for  the  application  of  the  same  rule  as  to 


(a)  3  RusB.  1.  332  ;  3  CI.  &  Fin.  456. 

(h)  Id.  30.  (d)  8  Sim.  633. 

(c)  1  Myl.  &  K.  297 ;  S.  C.       (e)  1  Bro.  C.  C.  353. 
Foiter  v.CockcreUy  9 Bligh,  N.  S., 

VOL.  V.  C  H.  W. 
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notice,  with  reference  to  land  Tested  in  a  tmstee  for 
sale,  as  to  choses  in  action.  They  contended,  also,  that, 
whatever  might  be  the  rule  to  be  applied  with  reference 
to  the  premises  comprised  in  the  first  mortgage,  as  to 
the  additional  land  comprised  in  the  second  mortgage, 
Flewher  had  the  legal  estate,  and  must  be  regarded,  as  to 
the  300/.,  as  the  second  incumbrancer. 


Mr.  Woody  in  reply,  said,  that  the  land,  in  this  case, 
was  not  converted,  and  must  be  governed  by  the  rules  of 
law  applicable  to  real  estate :  Bourne  v.  Bourne  {a). 


Vicb-Chancellob  : — 
Judgment.  At  the  time  the  bill  was  filed,  the  legal  estate  in  the 
property  comprised  in  the  first  mortgage  of  June,  1824, 
was  vested  in  Feamey  as  first  mortgagee,  for  securing 
700/.  The  property  which  was  the  subject  of  that 
mortgage,  and  also  additional  property,  consisting  of 
about  600  square  yards  of  laud,  comprised  in  the  deed  of 
May  1826,  was  vested  in  Flewher^  as  trustee,  for  secur- 
ing 6Q0L  aud  interest  to  Sir  Robert  Wilmot  Flewher, 
therefore,  as  trustee,  was  second  mortgagee  of  the  pro- 
perty  comprised  m  the  first  mortgage,  and  first  mort- 
gagee  of  the  additional  property  comprised  in  the  mort- 
gage of  May,  1826.  The  question  in  the  cause  arises 
between  the  third  and  fourth  mortgages  of  July,  1835, 
and  July,  1840,  respectively. 

The  Defendant  Flewher  insists,  that  neither  Feanie, 
the  first  mortgagee,  nor  himself^  as  mortgagee  in  trust, 
had  notice  of  the  third  mortgage  at  the  time  he  ad- 
vanced his  money  upon,  and  took  the  fourth  mortgage  ; 
and  he  claims  priority  over  the  third  mortgagee  upon 

(a)  2  Hare,  35. 
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that  ground.  In  support  of  the  argument^  he  relies 
upon  Dearie  v.  HaU{a)y  Lcveridge  v.  Cooper  {b)y  and 
Foster  v.  Blackstone  {c).  He  has  also  made  a  second 
point,  namely,  that,  if  his  fourth  mortgage  is  not  entitled 
to  priority  over  the  third  mortgage  to  the  full  extent, 
he  is,  at  all  events,  entitled  to  such  priority  to  the 
extent  of  the  additional  property  comprised  in  the  mort- 
gage of  May,  1826;  and  for  this  he  relies  upon  the 
general  proposition  that  he  has  the  legal  estate  in  that 
additional  property,  and  had  no  notice  of  the  third 
mortgage  at  the  time  he  advanced  his  money  on  the 
fourth. 


1846. 


Judgment* 


Now,  with  respect  to  the  first  point  made  by  the 
Defendant,  I  do  not  of  course  presume,  at  this  day,  to 
question  the  authority  of  the  cases  upon  which  the  De- 
fendant has  relied.  But,  when  called  upon  to  apply 
those  cases  to  a  case  like  that  before  me,  I  am  boimd  to 
examine  the  reasoning  upon  which  those  cases  pro- 
ceeded. That  reasoning  is,  in  part,  applicable  to  equi- 
table interests  in  land,  as  much  as  to  equitable  interests 
in  pure  personal  estate.  But  the  expressions  of  Sir 
Thomas  JPlumer  are  applied  to  personal  property.  The 
whole  object  of  his  argument  was  to  shew  by  what 
acts  a  perfect  transfer  of  an  equitable  interest  in  pro- 
perty not  capable  of  actual  delivery  could  be  efiected ; 
and  it  is  impossible  to  read  his  very  elaborate  judg- 
ments in  Dearie  v.  Hall  and  Laoeridge  v.  Cooper  with- 
out seeing  that  his  opinion  as  to  the  mode  of  transfer- 
ring such  property  (contrary  to  his  opinion  in  Cooper  v. 
Fyntnore  {d)  )  was  borrowed  entirely  from  the  decisions 
in  bankruptcy,  as  to  the  acts  which  were  necessary. 


(a)  3  Ross.  1.  Bligh,  N.  S.,  382 ;  S.  C,  3  Q. 

(6)  Id.  90.  &  Fin.  4,'S6. 

(c)  1  Myl.  &  K.  297;  8.  C,  9        (iQ  3  Ru»s.  CO. 

c2 
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under  the  statute^  to  take  a  chose  in  action  out  of  the 
order  and  disposition  of  a  bankrupt ;  and  it  is  deserving 
of  remark^  that>  in  the  argument  of  those  cases,  as  well 
as  of  the  case  of  Foster  v.  Blackstone  at  the  Rolls,  and 
in  the  judgment  of  the  Court  in  each  of  those  cases,  no 
allusion  whatever  is  made  to  equitable  interests  in  land, 
as  being  within  the  principle  of  the  cases  then  under 
consideration.  It  was  not,  I  think,  until  the  argument 
of  Foster  v.  CochereUy  in  the  House  of  Lords,  that  the 
appellant's  counsel  referred  to  conveyances  of  equitable 
interests  in  land,  as  furnishing  an  undisputed  precedent 
that  such  conveyances  are  perfect  and  complete,  without 
notice  to  the  trustees  in  whom  the  legal  estate  may  be 
vested.  However,  in  Jones  v.  Jones  (a),  an  attempt  was 
made  to  apply  the  doctrine  in  Dearie  v.  HaU^  and  the 
other  cases,  to  equitable  interests  in  land ;  but  the  Vtce- 
Chancellory  upon  the  imdoubted  authority  of  cases  to 
which  he  referred,  shewed  that  those  cases  had  no  ap- 
plication to  conveyances  of  equitable  interests  in  land; 
and  vnth  this  opinion  agree  all  the  modem  text-books. 


The  only  question,  therefore,  in  my  opinion,  is,  whe- 
ther the  interest  of  Sir  Robert  Wilmoty  under  the  mort- 
gage of  May,  1826,  is  to  be  considered  as  an  interest 
in  land,  or  an  interest  in  money  to  be  produced  by  the 
sale  of  land.  My  opinion  is,  that  his  interest  is  that  of 
a  second  mortgagee  of  the  equity  of  redemption  of  the 
property  in  mortgage,  notwithstanding  the  form  of  the 
security  gives  lus  trustee  a  power  of  sale. 

I  have  read  the  pleadings  in  Foster  v.  Blackstone,  and 
the  case  is  treated  as  one  in  which  the  respective  rights 
of  Foster  and  Sir  Charles  CochereU  were  to  be  adju- 
dicated upon  with  reference  to  the  facts  that  the  estates 


(a)  8  Sim.  633. 
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of  the  Duke  of  Marlborough  had  actually  been  Bold, 
and  that  money  (the  proceedfi  of  such  sales)  in  the 
hands  of  the  trustees  was  the  subject  of  contest  between 
the  parties ;  and  I  think  the  judgment  of  the  House  of 
Lords  proceeded  upon  the  assumption,  that  the  Court 
was  applying  the  doctrine  in  Dearie  v.  Hall  to  pure 
personal  estate.  I  think,  therefore,  upon  the  authority 
of  the  cases  I  have  referred  to,  that  the  first  point 
(wanting  altogether  the  specialty  which  is  found  in  the 
second  point)  must  be  decided  in  the  Plaintiffs'  favour. 


1845. 


Judgment. 


Upon  the  second  point  made  by  the  Defendant 
Fletcher,  my  opinion,  after  some  fluctuation,  is,  that  the 
Defendant  is  right.  Suppose  Fletcher  had  sold  under 
the  power  contained  in  the  second  mortgage,  as  he  had 
dearly  a  right  to  do,  and,  after  retaining  in  his  hands 
the  sums  of  700L  and  600Z.  to  answer  the  respective 
daims  of  the  first  mortgagee,  and  of  Sir  Robert  WUmot, 
to  have  paid  over  the  surplus  to  Washington  Hhe, — 
could  it  be  sidd  that,  by  so  doing,  he  had  rendered  him- 
self liable  for  a  breach  of  trust?  It  clearly  could  not. 
And  again,  if,  instead  of  the  sale  which  I  have  sup- 
posed, Washington  Pihe  had  contracted  with  the  execu- 
tors of  Sir  Robert  WUmot  for  a  third  mortgage  to  them,  of 
which  contract  Fletcher  had  no  notice ;  and  suppose,  that, 
before  the  completion  of  that  transaction,  there  had  been 
a  deed  between  Washington  Pihe  of  the  first  part,  Fletcher 
of  the  second  part,  and  a  fourth  mortgagee  of  the  third 
part,  by  which  Washington  Pihe  had  assigned  over  the 
equity  of  redemption  of  the  estate  to  the  fourth  mortgagee, 
for  the  purpose  of  securing  the  payment  of  his  debt ; 
and  that  Fletcher  had  then  declared  himself  a  trustee  for 
that  fourth  person.  Assuming,  for  a  moment,  that  the 
effect  of  such  a  deed  would  have  been  to  give  the  new 
mortgagee  a  priority  over  Sir  Robert  WUmot s  executors, 
I  apprehend  that  would  clearly  have  been  no  breach  of 
trust  Sir  Robert  Wilmofs  executors  not  having  given  any 
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notice  to  Flewker,  the  latter  would  have  been  justified  in 
declaring  such  trusts  of  the  surplus  as  Pike  should  direct 
Then  the  question  is,  whether  the  efFect  of  such  a  deed 
would  have  been  to  give  a  priority  to  the  fourth  mort- 
gagee. Now,  the  general  rule, — the  rule  relied  on  by  Mr. 
fFood  as  to  equitable  interests  in  land, — is  the  rule  '^  Qui 
prior  est  in  tempore  potior  est  in  jure ;"  and  I  have,  on 
the  former  point,  decided  that  neither  the  omission  of 
one  mortgagee  to  give  notice,  nor  the  activity  of  the  other, 
would,  in  the  circumstances  of  that  case,  give  the  second 
mortgagee  priority  over  the  first.    But,  if  a  first  incum- 
brancer has  a  declaration  of  trust  only  by  the  borrower, 
and  none  by  the  trustee,  and  the  second  incumbrancer 
has  a  formal  mortgage  of  the  equity  of  redemption, 
and  the  trustee  is  a  party  to  the  deed,  and  declares  him- 
self a  trustee  for  the  second  incumbrancer,  will  not  that 
declaration  by  the  trustee  give  the  second  priority 
over  the  first?    I  think  the  second  would,  in  that  case, 
have  a  better  right  to  call  for  the  legal  estate  than  the 
first ;  and  if  it  would  be  so  in  the  case  of  a  stranger, 
I  think  the  trustee  cannot  be  precluded  by  his  situation 
as  trustee  from  claiming  the  benefit  of  the  legal  estate 
without  notice.     His  case,  however,  might,  perhaps,  be 
supported  on  the  simple  ground,  that  he  had  the  legal 
estate,  and  advanced  his  money  without  notice,  leaving 
every  trust  of  which  he  had  notice  untouched  by  his 
present  claim.     I  have  referred  to  the  cases  of  filton- 
hope  V.  Uarl  Vemey  (a)  and  Maundrell  v.  MaundreU  (J) ; 
from  which  it  appears,  that,  as  to  the  trusts  of  a  term,  a 
declaration  in  form  by  a  trustee,  that  he  will  stand  pos- 
sessed of  the  term,  is  held  equivalent  to  an  assignment, 
so  as  to  give  the  preference  to  the  party  who  gets  the 
declaration  over  one  Who  has  a  good  equitable  interest, 
but  not  in  the  same  form.     I  believe  that  attention  to 


(a)  2  Eden,  81. 
{h)  10  Ves.  271.    And  see  1  Su^.  Vend.  782,  Uth  ed. 
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this  distinction  will  dear  up  nearly  all  that  is  apparently        1345. 
conflicting  in  the  reported  cases.    A  declaration  of  trust 
by  a  trustee,  in  whom  the  legal  estate  is,  has  always 
been  considered  of  great  weight  in  the  determination  of 
equitable  rights  (a). 


Tsif  Court  doth  declare,  that,  as  to  and  in  respect  of  the  whole  of  Decree. 
the  hereditaments  and  premises  comprised  in  the  indentures  of  lease 
and  release  of  the  1st  and  2nd  days  of  June,  1824,  in  &c.,  the  mort- 
gage created  and  effected  by  the  indenture  of  the  3rd  of  July,  1835, 
in  &C.,  for  securing  to  the  Plaintiff  the  sum  of  400/.  interest  and 
ooets,  is  prior,  in  point  of  charge,  to  the  mortgage  created  and 
e&cted  by  the  indentures  of  lease  and  release  of  the  9th  and  10th 
days  of  July,  1840,  in  &c.,  for  securing  to  the  Defendant  John 
FUwker  the  sum  of  SCO/,  and  interest  and  costs.  And  this  Court 
doth  declare,  that,  as  to  and  in  respect  of  so  much  and  such  parts  of 
the  hereditaments  comprised  in  the  said  indenture  of  the  3rd  of 
July,  1835,  as  were  not  comprised  in  the  said. indentures  of  lease  and 
release  of  the  1st  and  2nd  days  of  June,  1824,  the  aforesaid  mort- 
gage, for  securing  to  the  said  Defendant  John  Flewker  the  said  sum 
of  90QI.  interest  and  costs,  is  prior,  in  point  of  charge,  to  the  mort- 
gage creator  and  cfiected  by  the  said  indenture  of  the  3rd  day  of 
July,  1835,  for  securmg  to  the  Plaintiff  the  sum  of  400/.  interest  and 
costs.  And  this  Court  doth  order,  thift  tiie  whole  of  the  said  here- 
ditaments and  premises  be  sold,  &c.  And  it  is  ordered,  &c.,  state 
&C.,  the  amount  of  the  monies  which  shall  arise  and  be  produced  by 
Bale  of  so  much  and  such  parts  of  the  hereditaments  and  premises 
comprised  in  the  indenture  of  the  3rd  of  July,  1 835,  as  were  also  com- 
prised in  the  indentures  of  lease  and  release  of  the  Ist  and  2nd  days  of 
June,  1824,  and  also  &c.,  the  amount  of  the  monies  which  shall  arise 
and  be  produced  by  sale  of  so  much  and  such  parts  of  the  heredita- 
ments and  premises  comprised  in  the  said  indenture  of  the  3rd  of 
July,  1835,  as  were  not  comprised  in  the  said  indentures  of  lease  and 
release  of  the  1st  and  2nd  days  of  June  1824.  And  it  is  ordered, 
&c.  to  take  an  account  of  what  is  due  for  principal,  interest,  and 
costs,  other  than  the  costs  of  this  suit,  in  respect  of  the  several  mort- 
gages and  incumbrances  in  and  upon  or  affecting  the  said  heredita- 
ments and  premises;  and  &c.  how  much  is  due  in  respect  of  each  such 
incumbrance  respectively.  Account  of  rents  and  profits  received  by 
Flewker,  Receiver  to  be  continued.  Further  directions  and  costs 
reserved.    Liberty  to  apply. 

(a)  See  Meeiv.Kettlewell^  1  Hare,  464;  M^Fadden  v.Jeniyne, 
Id.  458;  Hughei  v.  Stubbe,  Id.  476. 
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la,  2nd,  S{  CAFE  V.  BENT. 

lUhJufy. 
The  testator       1  HE  testator,  John  BrowHy  by  his  will,  dated  in  Feb- 
SfandC.^"    ruary,  1826,  after  directing  that  his  debts  and  funeral 
ezecatora  and    3;^^  testamentary  expenses  should  be  paid  as  soon  as 
will,  proTidi^,  Conveniently  might  be  after  his  decease,  and  devising 

that  if  either  of  %  •      n      -%    -i^  xi."  x*jixi-* 

them,  or  any  his  freehold  messuage  therem  mentioned  to  his  son, 
SSS^or^tnu.  *^^^^  Brawriy  and  his  assigns,  for  life,  with  remainder 
tees  ihonld        over,  gavc  and  bequeathed  his  messuage.  No.  29,  GKp- 

die,  or  refme  or  .11  1        •       1         •!    j 

neglect,  or  be-  stone-streety  with  the  appurtenances  therem  descnbea, 
to^Tn^the  *  ^^^  ^^  materials  belonging  to  his  bricklaying  or  build- 
trost,  it  Bhonld  jjw.  business,  to  his  said  son,  John  Brown,  his  execu- 

be  lawnil  to  ^ 

and  for  the  tors,  &c.,  for  the  residue  of  the  term,  and  subject  to  the 
them,  the  said  Covenants  contained  in  the  lease  thereof  for  his  and  their 
andsuchnow  '  ^^^  ^^^®®  ^^^  benefit  absolutely;  and  as  to  the  house- 
trustee  or  trus-  hold  TOods,  wines,  and  every  other  article  in  and  about 

tees  to  be  no-         ...  . 

minatedin  his  Said  dwelling-house,  in  Clipstone'StreeivSoresiBSAy  ex- 
thdlr^tttd,  to  <^P^  ^^  fixtures ;  and  also  as  to  all  his  household  goods 
appoint  a  new    ^^^  wines  in  and  about  his  dwelling-house  at  Lower  HaU 

trustee  or  new  ^  o 

tmstees  Instead  Kfordy  the  testator  desired  that  the  same  should  be  sold 
B.,  and  c,  or  by  his  executors,  as  soon  as  conveniently  might  be  afler 
or  any  fiitare"'  ^  decease,  and  the  money  to  arise  by  such  sale,  after 
trustee  or  trus-  nayin£r  the  expenses  thereof,  the  testator  desired  should 

tees  so  dying,      *-    <*     ^  ^   * 

or  desiring  to  be  Imd  out  in  the  purchase  of  £3  per  cent.  Consols,  in 
or  refoB^OT  ^^  names  of  his  executors,  upon  the  trusts  thereinafler 
neglecting,  or     mentioned.     And  the  testator  gave  to  his  said  son,  John 

becoming  mca-  ^  ' 

pable  to  act  as    Brown,  John  Whitey  and  his  son-in-law  John  Bent,  his 

aforesaid.    A.     ^...  _. 

having  dis-  ireehold  messuages  and  the  appurtenances  at  Lower 
tons?  and  B.      HaUifordy  and  the  garden  ground  behind  the  same,  held 

haying  died,  C. 

alone  (thoogh  not  the  snrviyor  of  A.,  B.,  and  C.)  appointed  new  trustees  under  the  power : 

— Heldf  that  the  new  tmstees  were  well  appointed. 

A  party  entitled  to,  or  taking  by  assignment  a  legacy,  or  a  share  of  a  residuary  estate, 
may  institute  a  suit  for  the  administration  of  such  estate  at  any  time  before  the  complete 
administration  of  the  assets,  or  before  such  legacy  or  residuary  share  is  withdrawn  from  its 
position  as  assets  unadministered,  and  constituted  a  trust  fund  applicable  to  the  specific 
trusts  of  the  will ;  but,  temble,  where  the  right  is  unnecessarily  exercised,  the  Court  may 
make  the  decree  without  costs. 


Siatemeni, 
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of  certain  troBtees,  together  with  the  effects  on  the  pre-  1845. 
mises  therein  mentioned^  to  hold  such  parts  of  the  pre- 
mises as  were  freehold  unto  and  to  the  use  of  the  said 
John  Browrii  and  John  fFhite,  and  John  Bent,  and  their 
heirs  and  assigns,  for  ever,  upon  the  trusts  thereinafter 
mentioned,  and  to  hold  such  parts  thereof  as  were  lease- 
hold unto  the  said  John  Brown,  John  Bent,  and  John 
White,  their  executors,  &c.,  for  the  term  the  testator  had 
therein,  upon  the  trusts  thereinaft;er  mentioned,  subject 
to  the  rent  and  covenants  reserved  and  centred  in  the 
lease  thereof,  and  to  hold  the  residue  of  the  last-men- 
tioned property  and  premises  unto  the  said  John  Brown, 
John  fFhite,  and  John  Bent,  their  executors,  administra- 
tors, and  assigns,  upon  the  trusts  thereinafter  mentioned. 
And  the  testator  declared  his  will  to  be,  that  the  sidd 
trustees  should  stand  possessed  of  the  same  respectively, 
upon  trust,  as  soon  as  conveniently  might  be  aft^r  his 
decease,  to  sell  and  dispose  of  the  said  freehold  and 
leasehold  premises  and  effects,  and  to  invest  the  proceeds 
of  such  sale  as  therein  mentioned.  The  testator  then 
gave  to  his  trustees  aU  hi8  six  messuages  or  tenements 
in  Beaumont'Street,  and  also  a  messuage  or  tenement  in 
CUpttone-street,  (excepting  a  certidn  stable,  which  he 
Greeted  should  fall  into  and  go  along  with  the  general 
reddue  of  his  estate  and  effects),  to  hold  the  said  several 
messuages  or  tenements,  and  premises,  with  the  appurte- 
nants, unto  his  said  trustees,  their  executors,  &c,  for 
the  residue  of  the  several  terms  of  years  to  come  therein, 
upon  the  trusts  thereinafter  declared.  And  after  J)e- 
queathing  an  annuity  of  200/.,  upon  trust,  for  his  son 
William  Henry  Brown,  and  also  an  annuity  of  20L  to 
Mary  Latham,  the  testator  declared,  that,  as  to  all  the 
rest,  residue,  and  remainder  of  his  estate  and  effects, 
whatsoever  and  wheresoever,  of  what  nature,  kind,  or 
quality  the  same  might  be,  not  thereinbefore  specifically 
bequeathed  or  disposed  of;  and  all  monies  to  arise  and 
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1845.  be  produced  by  the  sale  thereinbefore  directed,  and  the 
stocks  or  funds  in  which  the  same  should  be  invested, 
and  by  the  sale  of  the  property  and  effects  which  the 
testator  had  desired  should  fall  into  and  go  along  with 
the  general  residue  of  his  estate  and  effects,  the  testator 
gave,  devised,  and  bequeathed  the  same  as  follows,  viz., 
as  to  one-sixth  part  or  share  thereof^  the  said  testator 
gave,  devised,  and  bequeathed  the  same  unto  his  said  son, 
John  Brawny  his  executors,  &c.,  to  and  for  his  and  th^ 
own  absolute  use  and  benefit ;  and  as  to  the  remaining 
five-sixth  shares  thereof,  the  sdd  testator  gave,  devised, 
and  bequeathed  the  same  unto  the  said  John  Browny  and 
John  WhitCy  and  John  Bent,  their  executors,  &c,  upon 
trust,  as  to  the  Sfud  two  houses,  Nos.  16  and  17,  Beau^ 
numt-streety  and  one-sixth  part  or  share  of  the  residue 
of  his  estate  and  effects,  that  his  trustees,  and  the  sur- 
vivors and  survivor  of  them,  his  executors,  &c,  should 
stand  possessed  thereof,  upon  trust  to  pay  the  rents, 
issues,  interest,  dividends,  and  annual  proceeds  there- 
of, unto  his  Boid  daughter,  Sarah  Bent,  the  wife  of 
fF.  B.  Benty  for  her  life,  for  her  separate  use;  and 
after  the  decease  of  his  said  daughter,  upon  trust  to 
permit  the  said  W.  B.  Bent  to  receive  and  take  the 
rent,  issues,  interest,  dividends,  and  annual  proceeds 
thereof,  for  his  life,  to  and  for  his  own  use  and  benefit; 
and  from  and  after  the  decease  of  the  survivor  of  them, 
W.  B,  Bent  and  Sarah  his  then  wife,  upon  trust  for 
all  and  every  the  child  or  children  of  his  said  daughter 
Sarah  Benty  equally  to  be  divided  between  and  amongst 
them  if  more  than  one,  and  if  but  one,  then  to  such  one 
child,  to  be  transferred  at  the  age  and  time  thereinbefore- 
mentioned.  The  testator  then  devised  and  bequeathed 
the  other  four-sixth  shares  of  the  specific  trust  property 
and  residue  upon  like  trusts  for  the  benefit  of  his  other 
four  daughters  respectively,  and  their  respective  child- 
ren.   The  will  centred  provisions  for  the  maintenance 
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of  the  children  after  the  decease  of  their  parents, — powers 
for  leasing  any  of  the  devised  messuages  or  tenements,  to 
be  exercised  by  the  trustees  for  the  lime  being,  with  the 
consent  of  the  respective  tenants  for  life  thereof, — and 
a  direction  that  J.  Brown  the  son,  or  some  or  one  of  the 
trustees  acting  for  the  time  being,  should  keep  a  regular 
account  of  the  rents  and  profits  of  his  said  estates,  and 
of  the  dividends  and  interest  of  the  stock  and  other  per* 
Bonal  estate  which  he  or  they  should  collect  and  receive 
by  virtue  of  the  said  trusts,  and  should  be  entitled  to 
retain,  as  compensation  for  his  or  their  trouble,  5L  per 
centum  on  the  rents  so  to  be  collected  by  him  or  them, 
having  first  pcud  thereout  all  ground  rents,  insurance, 
and  other  outgoings  and  expenses,  and  IL  per  centum 
on  the  dividends  to  be  received  by  him  or  them ;  such 
allowance  not  to  extend  to  the  share  of  John  Brawn, 
the  son,  nor  to  the  annuity  of  200L  for  William  Henry 
Brawn ;  and  it  was  provided,  that,  if  either  of  them, 
/.  Brown^  J,  Whitey  or  J.  Bent,  or  any  succeeding  trus- 
tee or  trustees  to  be  nominated  in  their  or  either  of 
their  place  or  stead,  as  thereinafter  mentioned,  should, 
during  the  continuance  of  any  of  the  trusts  or  powers 
created  by  or  vested  in  them  by  the  said  will,  happen  to 
die,  or  reftise  or  neglect,  or  become  incapable  to  act  in 
the  execution  of  the  said  trusts  or  powers,  at  any  time 
or  times  before  the  said  trusts  or  powers  should  be  fully 
executed  and  performed,  then  and  in  that  case,  when  and 
so  oflien  as  the  same  should  happen,  it  should  and  might 
be  lawful  to  and  for,  and  the  testator  thereby  autho- 
rised and  empowered,  ''  the  survivor  of  them,  his  said 
son  J.  Brawny  and  J.  fFhite,  and  J.  Bent,  and  such  new 
trustee  and  trustees  to  be  nominated  in  their  or  either  of 
ibeir  place  or  stead,  as  thereinafter  mentioned,"  by  any 
writing  or  writings  tmder  his  or  her  hand,  attested  by 
two  or  more  credible  witnesses,  to  nominate  and  appoint 
any  other  fit  and  proper  person  or  persons  to  be  a  trus- 
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tee  or  trustees  for  the  purposes  aforesaid^  or  such  of 
them  as  should  be  then  subsisting  or  capable  of  taking 
effect,  in  the  place  or  stead  of  the  said  J.  Brown,  J. 
WhitCy  and  J,  Bent,  or  either  of  them^  or  any  future 
trustee  or  trustees  so  dying  or  desiring  to  be  discharged^ 
or  refusing  or  neglecting,  or  becoming  incapable  to  act 
in  the  execution  of  the  said  trusts  or  powers;  and 
ihe  testator  directed,  that,  thereupon,  the  trust  property 
should  be  transferred  and  assigned  upon  the  same 
trusts  to  such  new  trustee  or  trustees ;  and  such  new 
trustee  or  trustees  should  have  the  same  powers  as  if  he 
or  they  had  been  originally  named  in  the  said  will  (a). 


The  testator  died  in  1828.  J.  Braum,  the  son,  and  •/. 
Bent,  proved  the  will ;  fVJute  renounced  probate,  and 
disclaimed  by  deed.  J.  Brawn  and  J.  Bent,  as  execu- 
tors and  trustees,  sold  the  estates  expressly  devised  and 
bequeathed  for  sale,  but  made  no  sale  or  conversion  of 
the  leasehold  estates  which  passed  under  the  residuary 

gift. 

The  estate,  so  far  as  it  was  sold  or  got  in,  was  invested 
in  the  funds,  in  the  names  of  J.  Brown  and  J.  Bent. 
About  fifty  leasehold  houses  in  various  parts  of  London 
and  Middlesex  remained  undisposed  of,  and  the  estate 
was  managed  and  the  rents  received  by  •/.  Brown  and 
J*.  Bent,  and  by  •/.  Bent  after  the  decease  of  Brown,  and 
the  income  was  distributed  to  the  tenants  for  life  and 
the  parties  interested 

Sarah  Bent,  the  wife  of  W.  B.  Bent,  and  one  of  the 
daughters  of  the  testator,  had  five  children.  One  of 
these  children,  Sarah  Ann  Bent,  died  in  1842,  intestate, 


(o)  See  Cafe  v.  Bent,  3  Hare,  245,  on  motion  to  restrain  the  ex- 
ercise of  this  power. 
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and  letters  of  administration  of  her  estate  and  effects        1845. 

were  granted  to  the  said  W.  B.  Benty  her  father.     W. 

B.  Bent  then  offered  for  sale  by  auction  the  reversionary 

interest  of  Sarah  Ann  Bent  in  the  leasehold  houses,  and 

in  the  stock  standing  in  the  names  of  the  trustee,  and 

such  interest  was  purchased  by  the  plaintiff  and  assigned 

to  him  by  indenture,  dated  in  August,  1842. 

The  plaintiff  then  filed  his  bill  against  J.  Bent^  the 
surviving  executor  and  trustee, — ^the  representative  of  •/• 
Brown,  the  son, — and  all  the  surviving  children  of  the 
testator,  the  diildren  of  the  testator's  children,  and  the 
persons  taking  shares  of  the  residue  by  assignments  from 
different  members  of  the  family,  being  in  the  whole 
more  than  seventy  persons  in  number.  The  bill  alleged 
that  the  defendant,  J.  Bent,  was  of  advanced  age,  and 
from  bodily  infirmity  was  incompetent  to  manage  the 
trust  estate,  and  that  the  stock  ought  not  to  remain  in 
his  sole  controL  The  bill  prayed,  that  the  trusts  of 
the  will  might  be  performed,  and  the  usual  accounts 
taken,  and  the  personal  estate  got  in  and  applied  in 
a  due  course  of  administration,  and  that  the  leasehold 
premises  not  specifically  bequeathed  might  be  sold,  and 
the  proceeds  invested,  and  the  stock  transferred  into 
Court.  The  bill  also  prayed  that  new  trustees  might 
be  appointed  in  the  place  of  J.  Brown,  the  son,  and  of 
J.  White,  and  for  a  receiver. 

In  July,  1848,  after  the  institution  of  the  suit,  J, 
Bent  {White,  the  person  who  had  refused  to  accept  the 
trusts,  being  still  living,)  executed  a  deed  appointing 
two  other  persons  as  trustees  in  the  place  of  Brown,  the 
deceased,  and  White,  the  disclaiming  trustee,  and  ap- 
pEed  to  transfer  the  stock  to  the  joint  names  of  the  three 
trustees.  The  plaintiff,  who  had  caused  a  distringas  to 
be  placed  on  the  stock,  then  received  the  usual  notice. 
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that»  unless  a  bill  was  filed^  or  an  injunction  obtained  hj 
a  certain  day,  the  Bank  would  permit  the  stock  to  be 
transferred.  The  plaintiff  thereupon  brought  his  supple- 
mental bill,  .praying  a  declaration  that  the  new  trustees 
were  not  duly  appointed^  and  for  an  injunction  to  re- 
strain the  transfer  of  the  trust  funds  (a). 


Some  of  the  defendants,  by  their  answers,  insisted  that 
the  interest  which  the  Plaintiff  had  acquired  by  his  pur- 
chase, gave  him  no  right  to  sustain  an  administration 
suit ;  and  that  the  suit  was  wholly  unnecessary.  They 
also  went  into  evidence,  shewing  that  the  Plaintiff  had 
been  receiver  of  the  estate  for  several  years,  from  which 
office  he  was  removed  about  the  year  1839,  and  to  prove 
declarations  of  the  Phuntiff,  that  he  had  purchased  an 
interest  in  the  estate,  for  the  purpose  of  involving  the 
family  in  a  Chancery  suit,  and  procuring  a  decree  for 
the  sale  of  ihe  leasehold  property. 

At  the  hearing,  Mr.  Walker  and  Mr.  Piggotty  for  the 
Plaintiff. 

Mr.  Romilly  and  Mr.  C  R.  M.  Jackson^  Mr.  RusseU 
and  Mr.  Bacon^  Mr.  Wood  and  Mr.  Rolty  Mr.  Cooper^ 
Mr.  SpurrieTy  Mr.  Blunty  Mr.  Cookcy  Mr.  Shadwell,  Mr. 
Perryy  Mr.  Shee,  Mr.  Strettouy  Mr.  PatoUy  and  Mr.  J. 
D,  Taylor y  for  the  several  classes  of  Defendants. 

The  questions  discussed  at  the  hearing  of  the  cause 
were,  first,  whether  the  Plaintiff  had  become  the  pur- 
chaser of  anything  more  than  the  interest  of  Sarah  Ann 
Bent,  the  intestate,  in  certain  specific  property,  in  the 
state  in  which  it  then  stood ;  or  whether  the  property 


(a)  See  3  Hare,  247. 
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aaeigned  to  the  Pluntiff  comprehended  also  the  whole  of 
the  mtereet  of  Sarah  Ann  Bent  in  the  residuary  estate 
of  the  testator ;  2ndly9  supposing  that  the  Plaintiff  had 
purchased  only  a  share  in  certain  specific  property^  whe- 
ther he  was,  in  respect  of  that  right,  in  a  position  en- 
abling him  to  sustain  a  suit  for  the  general  administra- 
tion of  the  testator's  estate ;  and,  3rdly,  if  the  Plaintiff 
was  entitled  to  institute  a  suit  for  the  administration  of 
the  estate,  whether  the  residuary  leasehold  estate  of  the 
testator  ought  to  have  been  sold  and  converted,  or  whe- 
ther the  tenants  for  life  were  entitled  to  the  enjoyment 
of  that  part  of  the  estate  in  specie.  On  this  point,  the 
cases  of  Howe  v.  Lord  Dartmouth  (a),  Pickerings.  Picker^ 
vng{b\  Daniel  v.  Warren  {c)y  Sutherland  v.  Cooke  {d), 
were  cited;  4thly,  whether  the  appointment  of  the  new 
trustees,  by  Mr.  Bent,  was  within  the  power.  Upon  this 
point  all  the  cases  referred  to  in  the  former  argument  {e); 
and  also  Toumsendv.  W%l$on{f),  Morrie  v.  Preston  {g\ 
HaB  V  DetDes(h)f  and  In  re  Roche  (t),  were  cited.  The 
case  of  Trail  v.  Bull{k)  was  referred  to  on  a  point 
raised  on  the  effect  of  the  payment  of  the  income 
of  the  residue,  as  an  assent  by  the  executors,  taking 
the  residuary  estate  out  of  the  situation  of  assets  unad- 
ministered,  and  converting  it  into  a  trust  estate. 


1846. 


Jrgumeni, 


Vice-Chancellor  : — 

I  did  not  at  any  time  of  the  argument  entertain,  nor 
have  I  since  entertained  any  doubt,  but  that  the  Plain- 
tiff, as  assignee  of  Sarah  Ann  Bent,  was  entitled  to 
proceed  directly  against  the  executor  of  Jolm  Broum, 


Judgment, 


(a)  7  Vei.  137. 

(b)  4  Myl.  &  Cr.  289. 

(c)  2  Y.  &  C.  C,  C.  290. 

(d)  ]  Coll.  498. 

(e)  3  Hare,  248. 


(/)  I  B.  &  A.  608. 
(g)  7  Vet.  647. 
{h)  Jac.  189. 
(f )  2  Dr.  &  War.  287. 
(k)  Coll.  362. 
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VIM.         Ae  Tfifiir^y,  to  csisRe  tke  neba  k  jajmwl  ai  aidi 

TIk  fvir  dnbc  I  fcsw  as  asr  Me  CBfier- 
been  as  to  tke  spaaS^  sacne  of  tke  icfief  to 
wiiidi  ht  wm  ewhfcfi  To  »he  dbb  dosbly  I  Iviv 
coaafkred  wfatt  tbe  xiebBof  tbe  FIsBziffvoaU  Iviv 
l«m  if  the  MJfeiiiiM  II  r^be«»afc,arf  the  tailed, 
witlm  twdre  mootiK  of  tibe  deatk  of  Jdloi  JBtmbb, 
befive  Ui  debts  avl  fcgawTfff  bad  been  pa4  or  sqr 
c&ctml  tteu  bad  ti^*«  trrfnt  to  asceitBiB  tbe  nidoe 
of  bb  c^Bte  and  c&icti^  Upon  tbia  bjfillMpiiij  I  will 
MEone,  dot  Mr.  JZilfj  agoncBt  k  aiireet,— tbal  tbe 
f^ff4fi/Mf  bad  an  abaoliifie  nsJit  to  adl  tbe  ^f^ifi^"  pn^ 
peftj'  pmdiand  br  tbe  Plaimil^  if  neoeaBBiT  tar  tbe 
IwHiuae  of  m^trnmunng  bk  qirafej  and  tbat  dbePUn- 
tig  iwiicliawd  nothing  but  the  fhamrr  of  the  ipeoncpn^ 
perty  couipiiaed  in  bk  pmcbaBe  remainDig  nnwnMj  when 
the  dear  reaidne  of  the  tealator  s  eatale  dboold  bate 
been  aaeertained.  In  dde  Tieir  of  tbe  case,  (wbidi  k 
the  moat  fii^mnable  to  tbe  Defendants  aigamentj^  I 
think  tbe  Plaintiff  bad  aodi  an  interest  in  the  whole 
and  ereiy  part  of  the  tealator^a  eatale  as  woold  entitle 
Imn  to  be  a  partj  to  die  account  of  the  teatator^a 
estate,  tor  die  pmpoee,  at  least,  of  ascertainii^  die 
extent,  if  any,  to  which  in  the  doe  admjnistiation  of 
the  estate  die  subject  of  hk  (the  I^aintiff^s)  pmchase 
shcKiId  necessarily  or  in  fiKt  be  encroached  upon. 

I^  therdbie,  I  am  now  to  consider  die  property  in- 
doded  in  die  Plaintiff's  purdiase  as  assets  unadminis- 
tered  in  die  hands  of  the  executcNrs  of  Jckm  Brmem,  I 
think  the  Plaintiff  must  be  entitled  either  to  haTC  the 
usual  accounts  of  the  estate  taken,  or  to  have  the  pro- 
perty comprised  in  hk  purchase  (either  by  the  act  of 
the  pardes  or  the  decree  of  the  Court)  withdrawn  firom 
its  position  as  assets  unadministered,  and  constituted  a 
trust  fund,  upcm  tbe  trusts  dedared  of  one-fifth  of  the 
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residue  of  the  testator's  estate.  The  only  question  upon  i845. 
this  part  of  the  case  is,  whether,  before  the  bill  was  filed, 
any  act  had  been  done  whereby  the  property  comprised 
in  the  PlaintiflF's  purchase  had  ceased  to  be  assets  of  the 
testator  unadministered  in  the  hands  of  his  executors,  •^•^^"^'• 
and  had  become  vested  in  the  same  persons  as  trustees  of 
the  dear  residue  of  his  estate.  Now,  my  opinion  is,  that 
I  have  no  case  or  evidence  before  me  upon  which  I  can 
safely  conclude,  that  the  property  comprised  in  the 
Plaintiff's  purchase  had  lost  its  character  of  assets  un- 
administered at  the  time  the  bill  was  filed.  The  ques- 
tion may  be  tried,  by  inquiring  whether,  if  any  party 
entitled  to  claim  an  immediate  distribution  of  one-fifth 
part  of  the  residue  of  the  testator's  estate,  had  filed  a 
bill  claiming  one-fifth  part  of  the  property  in  question 
as  ascertained  reddue,  the  executors  were  precluded 
from  inmsting  upon  the  usual  accounts  of  the  testator's 
debts  being  taken  before  the  distribution  was  made. 
My  opinion  is,  that  there  is  no  circumstance  in  this 
case  to  preclude  such  right  on  the  part  of  the  executors. 
If  I  were  to  hold  otherwise,  my  decision,  if  well 
founded,  would  preclude  every  executor  and  trustee 
from  making  any  payments  to  residuary  legatees  imtil 
tJie*  accounts  of  his  testator's  estate  had  been  taken 
under  a  decree  of  this  Court.  This  disposes  of  the  first 
point  made  in  the  argument,  except  as  to  costs,  of 
which  I  shall  presently  speak. 

The  next  question  to  be  considered  is,  whether  the 
leaseholds,  which  passed  by  the  residuary  clause  of  the 
will,  ought  to  have  been  sold  under  the  rule  laid  down 
in  Howe  v.  Lord  Dartmouth.  The  question  depends 
upon  the  construction  of  the  will. 

[His  Honor  stated  the  material  parts  of  the  will.] 

VOL.  V.  D  II.  w. 
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1845.  Now,  in  dedding  npon  the  effect  of  thia  will,  I  may 

observe,  tliat  I  do  not  oonaider  the  rule  laid  down  in 
Howe  v.  Ijord  Dartnumth  aa,  in  the  least  d^ree,  im- 
peached by  the  more  modem  cases.  Those  cases  have 
clearly  recognised  the  role,  and  haye  decided  only  that 
in  lliose  cases  drcnmatances  affi>rded  a  necessary  infers 
ence  that  perishable  property  comiMPised  in  a  general 
residue  was  to  be  enjoyed  in  speme,  notwithstanding  its 
perishable  nature.  And  the  question  which  I  have  to 
dedde  is,  whether  there  are  circumstanoos  in  this  will 
which  ought  to  satisfy  my  mind  that  the  testator  in- 
tended that  the  leasehold  prtq^rty  comprised  in  the 
residuary  clause  of  his  will  should  be  eiyoyed  in  specie. 
In  the  absence  of  such  circumstances,  the  rule  in  Howe 
▼•  Lord  Dartwumth  must  prevail.  The  leasing  power, 
taken  alone,  certainly  would  not  afford  any  such  neces- 
sary inference.  The  testator  has  specifically  devised  to 
his  three  trustees,  in  trust,  divers  leasehold  messuages 
and  tenements :  and  the  residuary  clause  does  not  speci- 
fically mention  or  describe  any  leasehold  or  other  pro- 
perty, except  under  the  general  terms  of  his  estate  and 
effects  not  before  disposed  of.  Now,  this  clause  would 
operate  upon  after-acquired  leaseholds.  When,  there- 
fore, the  testator  empowers  his  trustees  to  grant  leases 
of  his  messuages  and  tenements,  ^^so  devised  to  them  in 
trust  as  aforesaid,'^  the  natural,  if  not  the  necessary  effect 
of  those  words  appears  confined  to  the  leaseholds  before 
specificaUy  bequeathed,  and  not  to  such  leaseholds  ns 
might  happen  eventually  to  pass  under  the  general  words 
of  the  residuary  clause. 

A  direction  to        Again,  much  stress  was  laid  in  argument  upon  the 
parts  of  the  ^     circumstance,  that  the  testator  had  in  terms  directed 

testator's  per- 
sonal estate  is  not  of  mnch  weight  on  the  question  of  the  conyersion  of  the  residue ;  for 
the  rale  as  to  oonTersbn  does  not  proeeed  on  tha  pretvasd  enatene^  of  a  defi^itt  Inten- 
tion that  the  property  shall  be  conTerted,  bat  upon  the  expressed  intention  that  the  legatees 
shall  enjoy  the  property  in  socoession. 
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partieubur  p^rU  of  his  peitMuial  estate  to  be  add^  and 
had  given  no  such  direotion  respecting  his  general  resi- 
duary estates  irom  which  the  inference  was  drawn»  that 
the  testator  did  not  intend  that  his  residuary  estate 
should  be  sold.  This  argument^  standing  alone,  would 
haye  no  prevailing  effect  on  my  mind.  The  rule  in 
Hmog  V,  Lard  JJar^mauih,  as  I  nndersUmd  it»  does  not 
proceed  upon  the  assumption  that  the  testator  intended 
his  property  to  be  sold^  e^icept  so  far  as  a  testator  may 
be  presumed  to  intend  that  which  the  law  will  imply 
from  the  direotions'in  his  wilL  The  rule  proceeds  upon 
this,  that  the  testator  has  intended  the  ei\joyment  of 
perishable  property  by  different  persons  in  succession, 
«nd  this  the  Court  can  only  accomplish  by  means  of  a 
iale.  To  this  also  may,  perhi^>s,  be  added  the  con- 
sideration, that  the  argument  I  am  now  considering  may 
prove  too  much ;  for  it  will  prove  (if  it  proves  anything) 
that  no  part  of  the  residuary  estate  was  to  be  sold, — a 
length  to  which  it  would  be  extremely  diffigult  to  carry 
the  argument  with  success.  And  the  particular  in^ 
stances  in  which  the  testator  has  directed  a  sale,  may, 
perhapl^  be  explained  by  the  poution  of  the  property  to 
which  the  direction  applies.  In  one  instance,  the  sale 
directed  is  of  a  property  which  consists  of  freeliold  as 
well  as  leasehold  and  other  personal  estate^  blended 
together  in  ei\joyment  and  use.  In  the  two  oUicr  in- 
stances^  the  sale  directed  is  of  household  goods  and 
furniture,  wines  and  liquors,  in  and  about  two  dwell- 
ing-houses, which  dwelling-houses  are  speciliGaUy  be- 
queathed with  the  fixtures  and  appurtenances  thereto 
belonging.  It  may,  I  believet  be  safely  said  of  all  parts 
of  this  will  which  have  been  referred  to  in  argument, 
except  one  that  J  shall  presently  notice,  that  they  are 
circumstances  to  be  regarded  by  the  Court  in  con- 
sidering the  construction  of  the  will ;  but  by  no  means 
sufficient  of  themselves  to  evidence  the  purpose  for  which 
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liUi,        they  luewe  been  lefied  spoil.    Tbe  daaee  I  idier  to  is 
V.^      tl«tmwliichdKt«tetordin!^ 

^         of  ^^kt^ll■tett,gha^^etaiI^aeacompc^wrt^^n  fert^^ 

apenxotageof  theamooDtof  liieTeatacoDeeled;  add- 
,yj[^^^^^^  ingV  bjr  way  of  proriao^  that  tits  aDowance  was  not  to 
thuccbefirw.  extend  to  die  share  of  kk  floa  .Ma  dietexEi.  Noir,  after 
tsaapcrecBU  attentireljooiiaUeniigtbb cbtBe, BByooiidiBioii is^ tl^ 
^SrtTtobLcoU  Ac  wofds^Aareofinyam.Wbiditfem'rdiErincott- 
leeted,  fevtiicd  ftmetioii  to  JUfai'j  share  in  die  eenexal  rendne  of  his 
iB       estate,  and  not  to  the  pn^iertyqiOTfirJIybeqncathrf  to 


gjvdetlaJcH.    l>>i>^;  >>4  ooDwqneudj,  thai  die  testator  has  in  effiict 


^^^  Elected, that  the peioenlage  in  qoestioo diall  be pajabk 
temfhuda»  out  of  die  lents  of  the  leaadiolik  oonmrised  in  the  xesir 
ffcc  icMdMU  doarj  efanise ;  and  akhongh  this  direction  nught,  per» 
^^STbyte      hapB,  be  satisfied  by  s^qpljing  it  to  sndi  rmts  and  profits 

of  those  kawehokfa  as  should  arise  befiire  a  sa^  I  think 
the  cases  of  Pkktrmg  y.  Pkkaiag  and  Gwdemmgh  t. 
TremaMemdi>{d)  are  aothorities  for  pottii^  a  more  pre- 
cise coostmction  cm  the  word  *^renta^"  and  for  hddii^ 
that  this  win  carries  intrinsic  eridence  that  the  testator 
contemjdated  the  enjoyment  in  specie  of  die  leasehcJds 
in  question.  This  condnaon  is  fortified  by  the  other 
circamstances  to  which  I  hare  referred,  although  those 
drcomstanoes,  standing  akme,  would  not,  in  my  jodg- 
ment,  have  been  sufficient  eyidence  of  the  same  inten* 
tion.  I  have  gone  at  some  length  into  this  question, 
because  I  consider  myself  bound  hjHowe  y.  Lord  Dari-- 
numth,  except  where  I  can  find  a  necessary  imjdication 
to  tbe  contrary. 

I  think  the  trustees  are  well  appcnnted.  This  oon« 
dumon  might  perii^  be  supported  by  the  words  of  the 
clause  itself;  for  the  latter  directions  in  that  clause 
that  are  applied  to  the  same  case,  in  which,  according  to 

(a)  2  Bear.  512. 
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the  plaintiff's  argument^  the  **  surviTor  "  of  the  truetces 
is  guppoeed  alone  to  have  had  the  power  of  appointing 
new  trustees,  are  inconsistent  with  the  supposition, 
that  the  power  could  be  exercised  bj  the  survivor 
only;  but  I  think  the  case  may  be  supported  on  a 
broader  ground.  If  the  three  trustees  had  not  been 
mentioned  by  name  in  the  introductoiy  part  of  the 
clause,  it  would  have  been  dear  to  demonstration  that 
tiie  power  was  annexed  to  the  office  of  trustee,  in  which 
case  the  disclaimer  of  one  would  have  vested  the  office 
of  trustee  in  the  remaining  two>,  and  the  power  would 
in  &ct  have  been  exercised  by  the  surviving  trustee ; 
and  I  think  the  cases  referred  to  justify  me  in  holding 
that  the  trustees  were  so  named  in  the  introductory 
part  of  the  clause,  not  for  the  purpose  of  founding  a 
distinction  between  them  and  future  trustees,  but  only 
because  they  happened  in  fact  to  be  the  trustees  for  the 
time  being. 
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It  is  very  difficult  in  this  case  to  dispose  satisfac- 
torily of  the  question  of  costs.  I  lay  out  of  my  con- 
^derati.on  entirely  the  malevolent  motives  by  which  the 
Plaintiff  is  sud  to  have  been  actuated  in  the  institution 
of  this  suit;  but  I  cannot  wholly  disregard  the  fact, 
that  the  construction  which  I  have  put  upon  this  will 
respecting  the  non-conversion  of  the  leaseholds,  is  that 
which  had  been  assumed  by  the  family  of  the  testator, 
and  had  been  acted  upon  as  such  from  the  time  of  the 
testator's  death  down  to  the  institution  of  this  suit, — 
that  the  plaintiff  purchased  and  took  an  assignment  of 
those  leaseholds  in  terms  which  shewed  that  his  vendor 
sold,  and  that  he  purchased,  those  leaseholds  as  a  part  of 
the  testator's  property  which  had  been  and  was  to  be 
enjoyed  in  specie,  and  that  he  has  by  this  suit  endea- 
voured to  gain  an  advantage  beyond  what  was  con- 
templated by  the  terms  of  his  contract.     The  bill,  how- 
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the  kapfa  of  the  ;if  HMgi  bj  nniBp  the  thne  poinu 
iatCcadofoDe.  If  the  obIt  pniBt  m  dbb  ewe  had  been 
Ihdrt  which  I  lint  eoHidcred,  I  ihoaU  pnAablr  hm^B 
prcn  the  phuatiff  dbe  decree  wldch  I  prapoee  to  make 
vpm  that  nbjeety  bvt  without  corti :  Ibi^ahhoag^  en- 
titled to  the  decree^  it  i%  vader  ^dut  ciirmMtimw,  one 
of  thoee  n^bte  which  a  paity  dhouU  aot  i^ezatioiidy 
exact  at  the  ezpcnae  of  othcfib  K  the  ioit  had  been 
confiiied  to  the  eeoond  poinft  onlj  I  AonM  ha^^  die- 
mined  his  bin  with  ooitiL  If  ^dut  wax  had  been  oon- 
fined  to  the  thiid  onl j,  I  oertaiidf  dboold  ^tA  have 
loade  him  paj  coata:  ixm  dbe  appoiBtmant  of  tmstees 
was  not  made  mitil  after  the  iostitatioD  of  ^dut  rah,  and 
die  point  of  kw  was  one  iqMo  iHueh  I  think  he  was 
in  such  circametanoet  entitled  to  the  c^tinion  <^  the 
Court.  Upon  the  wholes^  I  think  the  decree  abould 
declare  that  the  appointment  of  new  trustees  under  the 
will  of  the  testator  was  a  valid  aj^nintment;  and,  the 
ezecntors  of  the  testator  admitting  aawts  suflbaent  to 
paj  the  debts  (if  any)  of  the  testator  now  remaining 
unpaid,  declare,  that  the  pnqierty  comprised  in  the 
PlaintiflTs  purchase  is  part  of  the  dear  rendue  ^  the 
testator's  estate  and  eflbcts»  and  is  to  be  held  by  the 
trustees  upon  the  trusts  declared  thereof  by  the  tee- 
tator^s  will,  subject  to  any  mesne  charges  affecting  the 
same ;  and  dismiss  so  much  of  the  bill,  with  costs,  as 
prays  that  the  leasehold  estates  of  the  testator,  which 
pass  by  the  residuary  clause  of  his  will,  may  be  sold. 
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1840. 

QOth  June; 

FRANCIS  V.  GROVEK  im^^k 

OHN  KEY,  by  hifl  will,  dated  in  1805,  after  giving      6th  Dec. 

an  annuity  of  200/.  to  his  mother,  proceeded  as  follows :  ^e!mannittitT 

— "  Iffive  and  bequeath  unto  Margaret  Evans,  now  living  *?  -^^  ^^ 

servant  with  me,  an  annuity  of  20/.,  to  he  payable  during  same  upon  all 

her  Ufe^  (a).     He  then  gave  a  life  interest  in  a  certain  and  leasehold 

mill,  or,  in  the  alternative,  an  annuity  of  50/.  to  another  ^Jj^^^^e- 

person,  and  proceeded:  "I  hereby  charge  and  make  vised hia free- 

liable  all  my  freehold  and  leasehold  estates,  with  and  to  to  trustees, 

the  payment  of  the  said  several  annuities  given  by  this  ^^^  execoton), 

my  will."     The  testator  then  gave,  devised,  and  be-  ?P^  *™' ,, 

''  .    t    .  (subject  to  the 

queathed  to  W.  Tait  and  B.  Greenwood,  their  heirs,  ex-  chai^)  to  and 
ecutors,  &c.,  all  his  freehold  and  leasehold  estates,  upon  grandson  and 
trust  (except  as  to  the  collieries  and  premises  therein  trusteM^'bcbt* 
mentioned,  and  nevertheless  subject  to  and  charged  with  ^^  possession 

1       g%  1     IN         of  the  estates, 

the  said  several  annuities  thereinbefore  bequeathed)  to  paid  the  annul, 

and  for  the  use  of  the  first  and  other  son  or  sons  sue-  ^  minority!^ 

cesfflvely  of  his  daughter  Elizabeth  Graver,  and  their  ^a^d^"' 

respective  heirs,  the  eldest  and  first-bom  of  such  sons^  twenty  yean 

*;_,  -  t%        t         -t        t       \    n  1       before  the  Al- 

and his  heirs,   to  be  preferred  and  take  before  the  ingofthebiu 

younger  of  such  sons,  and  his  heirs ;  with  remiunder  to  the  gnmdl"' 
the  daughters  of  the  said  EUzabeth  Graver,  and  theii?  ^J^^^^' 

^  ,  ,   ™t  iroeh  pay- 

heirs,  as  tenants  in  common.   The  testator  then  disposed  ment  of  the  an- 

of  the  collieries  and  of  his  residuary  estate,  and  gave  an  trustees  pre- 

Tented  the 
claim  of  A.  to 
the  annuity  from  being  barred  by  the  Statute  of  Limitationfl,  3  &  4  WilL  4,  c.  27,  ss.  2,  3. 

That  the  grandson  was  not  a  trustee  for  the  annuitant  within  the  25th  section 
of  the  Stat.  8  &  4  WilL  4,  c  27,  or  otherwise  \  and  that,  imder  the  42nd  section  of  the 
same  statute,  the  annuitant  was  not  entitled  to  recorer  the  arrears  of  the  annuity  for  more 
than  six  years  before  the  filing  of  the  bill. 

Where  a  will  wa«  written  in  ink,  and  formally  executed,  and  the  testator  afterwards 
drew  a  line  in  pencil  through  a  clause  in  the  will, — Heldf  that  the  erasure  in  pencil  raised 
no  presumption  of  revocation,  and  that,  without  other  explanation,  it  was  properly  re- 
garded not  as  a  revocation  of  the  clause,  but  as  merely  deliberative,  or  indicative  of  some 
ftiture  and  iDoomplete  purpose. 

(a)  A  line  was  drawn  with  a  pencil  through  the  words  in  italics. 
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annuity  of  200/.  to  his  daughter  and  her  husband,  in 
succession,  out  of  the  rents  of  his  estates ;  and  appointed 
TF.  Tait  and  B.  Greentcood  his  executors.  The  testator 
died  in  1 808.  B,  Greenwood  proved  the  will  and  accepted 
the  trusts  of  the  devise ;  and  he  paid  the  annuity  of  20L 
to  Margaret  Evans  (afterwards  the  wife  of  John  Francis) 
from  the  death  of  the  testator  until  July,  1827.  In 
December,  1829,  the  Defendant  Graver ^  the  eldest  son 
of  the  testator's  daughter  Elizabeth^  attiuned  his  age  of 
twenty-one,  and  entered  into  possession  of  the  devised 
estates.  In  April,  1844,  John  Francis  and  Margaret 
his  wife,  filed  their  bill  against  the  Defendant  Graver, 
stating  that  the  personal  estate  of  the  testator  had  been 
fully  administered,  and  that  his  leasehold  estates  had 
long  since  expired,  and  praying  a  decree  for  payment  of 
the  arrears  of  the  annuity  amounting  to  843/.  out  of  the 
real  estates  devised  to  the  defendant ;  and,  in  default,  that 
a  sufficient  part  of  such  real  estate  might  be  sold  for  that 
purpose. 


The  Defendant  Grover ,  by  his  answer,  said,  it  was  true 
that  the  will^  as  executed  by  the  testator,  had  contained 
the  bequest  of  the  annuity  of  20/.  to  Margaret  Evans, 
but  that  the  testator  had  afterwards  cancelled  such  be- 
quest, by  drawing  a  line  in  pencil  through  the  whole  of 
the  same,  which  was  still  visible  upon  the  original  will. 
The  answer  also  clmmed  the  benefit  of  the  statute  3  &  4 
Will.  4,  c  27  (a).  The  executor  and  trustee  was  long 
since  dead.     At  the  hearing, 

Argument.  Mr.  Walker  and  Mr.  Headlamp  for  the  Plaintiffs. 

The  drawing  a  line  in  pencil  through  some  of  the 


(a)  An  Act  for  the  Limitation  of  Actions  and  Suits  relating  to 
Real  Property,  &c. 
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words  in  a  \?ill  does  not  amount  to  a  cancellation  of  that 
part  of  the  will :  Martins  v.  Gardiner  (a).  It  is,  at  the 
utmoety  deliberative,  and  indicative  of  some  future  in- 
tention: Doe  d,Perkes y.Perhes{b\  Hawhes  \.Ha%okes{c\ 
IVinsar  v.  JPratt(d).  And  the  presumption  of  its  merely 
deliberative  character  is  strengthened  hj  the  formal 
character  of  the  instrument  as  originally  prepared :  Ud" 
wards  y.  Astley(e);  and  by  other  circumstances:  Parkin 
V.  Bainbridge{f).  An  alteration  in  pencil  on  a  written 
instrument  is  not  r^arded  as  final  or  condueive,  like  an 
alteration  in  ink :  Ravenscroft  v.  Hunter  {g).  Nor  has 
an  instrument  written  entirely  in  pencil  been  considered  as 
equally  entitled  with  an  instrument  written  in  ink  to  be 
admitted  to  probate :  Rymes  v.  Clarkson  (A).  It  would 
defeat  a  testator's  intention,  if  a  mark  made  upon  a  part 
of  his  will,  with  a  substance  which  he  might  easily  obli^ 
teratc,  should  be  held  so  effectually  to  revoke  his  delibe- 
rate act,  that  he  could  not,  by  effiicing  the  mark,  restore 
that  part  of  his  will  to  its  original  force ;  and  this,  if  it 
were  a  revocation,  he  clearly  could  not  do :  Burtenshaw 
Y.  Gilbert  {{). 

Mr,  Romilly  and  Mr.  JEImsley,  for  the  Defendant. 

The  substance,  whether  ink  or  pencil,  in  which  the 
will  of  the  testator  is  written,  is  perfectly  immaterial ; 
both  may  be  obliterated:  it  is  merely  a  question  of 
more  or  less  difficulty.  This  will  appears  with  a  legacy 
erased.  That  is  pro  tanto  a  revocation:  Larhins  v. 
Larkins  (A).  It  is  for  those  who  insist  upon  the  gift  as 
a  part  of  the  will  of  the  testator  to  shew  that  the  erasure 
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(a)  8  Sim.  73. 
\b)  3  B.  &  A.  489. 
(c)  1  Hagg.  321. 
\d)  5  Moore,  484. 
(€)  ]  Hagg.  490. 


(/)  3  PhiUimore,  321. 
(g)  2  Hagg.  68. 
{h)  1  Fhillimore,  22, 
(I)  Cowp.  49. 
\k)  3  Bos.  &  Pul.  IG. 
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JMl*  ^lov  >k4  nriifte  the  immiiwi  cf  Ifae  tiiiiloi  «d  remlEe 
thekgaer;  and  tkit  die  etwmmwm  not  nnde 
mf^icui£f  boty  oo  the  contmr,  wns  nwde  umla 
ftnnees  fdneh  are  oqiabk  of  czpbnntni:  ZaOfe  t.  X0* 
lierajk,  Barry  t.  Bm^i  (by  TW  pnHiB|iCk«  of  kw 
ariBOgfrom  the  eiware  ii^  tliat  tke  kgncj  bna  boot 
rmJked:  Tii^arf  t.  Hooper  (ey,  LamUlT.LamkB(jy 
The  ctrikmgof  the  legncr  thwiugh  with  a  pencil  is  a 
foflkient  intiinatioD  of  the  intent  to  ivfoke;  BM  d 
AMe  T.  Tkama$(e),  Doe^Mteeir.  Hmrru(J)\  and  audi 
a  mode  of  ensare  was  treated  bjr  So*  IFiilMm  Granf 
as  a  caneeUation :  Mmte  t.  Jfeaer  (5)1 

The  annoity  in  this  caa^  even  if  not  reridced,  ia 
barred  by  the  atat.  3  &  4  W.  4,  a  27,  as.  2,  3.  The 
payment,  in  1827,  by  the  ezecotor,  is  not  an  admia* 
sion  which  Innda  or  affects  the  deriaee:  Arfmm  t. 

Baie${h). 

[Other  points  were  also  discoseed,  upon  which  no 
decbion  was  pronounced  until  a  later  stage  of  the 
cause.] 

Jud^eni.       ViCE-ChANCELLOR  : — 

July  lit.  The  Defendant,  in  this  case,  has  insisted,  first,  that 

the  will  of  the  testator,  John  Key^  whereby  he  be* 
queathed  an  annuity  to  the  Plaintiff  Margaret^  was  re- 
voked by  the  pencil-mark,  which  appears  to  have  been 
drawn  through  it.  If  the  case  turns  upon  this  ques- 
tion, it  appears  to  me  that  it  should  be  tried  at  law, 
the  counsel  for  the  Defendant  insisting  that  the  Court 

(a)  3  Hagg.  184.  (/)  8  Ad.  &  £1. 1.  See  6  Ad. 

\b)  Id.  638.  &  El.  209. 

\c)  1  Curt.  291.  {g)  18  Ves.  348. 

id)  3  Hagg.  568.  (A)  3  Russ.  188. 

(e)  2  W.  Bl.  1043. 
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ought  not  to  make  a  decree  for  the  payment  of  the 
arrearB  of  the  annuity  until  a  court  of  law  shall  have 
determined  the  question  against  him.  It  was  how- 
eyer  said,  that  the  Defendant  had  another  ground  of 
defence,  which  rendered  the  decision  of  the  first  ques- 
tion of  no  importance, — tibat  the  obdm  to  the  annuity 
was  barred  by  the  stat.  8  &  4  WilL  4,  c  27.  I  think 
the  annuity  is  not  barred  by  that  statute.  The  annuity 
was  paid,  in  the  year  1827,  by  the  party  who  was  then 
actually  in  possession  or  receipt  of  the  rents  and  profits 
of  the  estate,  not  adversely,  but  according  to  the  trusts 
of  the  will  I  do  not  think  there  is  any  ground  for 
saying  that  the  annuity  is  barred.  The  payment  up  to 
1827  ia  sufficient  to  take  the  case  out  of  the  statute.  It 
ifl»  therefore,  not  at  present  necessary  that  I  should 
pye  any  oimiion  on  the  point  urged  by  Mr.  fFcUker, 
that  the  chaige  of  the  annuity  on  the  real  estate  has 
created  a  trust ;  nor  on  the  subordinate  question  raised 
on  behalf  of  the  Defendant,  that  the  arrears  of  the  an- 
nuity should  be  at  least  confined  to  six  years  before  the 
filing  oiihe  bilL 

The  form  of  the  issue  should  follow  that  in  Powell  y. 
Mouchett  (a). 


1840. 


JudgmeHt, 


Direct  an  istue,  whether  the  words  ^'  I  bequeath,"  &c.  (&),  con- 
tained in  a  certain  paper  writing,  bearing  date  the  23rd  of  October, 
1805,  and  produced  in  this  cause,  were  part  of  the  hist  will  and  tes- 
tament of  John  JTigr.    The  plaintifis  in  equity  to  be  plaintifiv  at  law. 


Minute. 


Thk  issue  was  tried  at  the  Bristol  Summer  Assizes. 
The  will  was  produced  by  the  deputy  registrar  of  the 
oourt  of  the  diocese  of  Llandaff,  with  the  pencil-mark 
upon  it,  which  appeared  to  haye  been  drawn  through 
the  dause  bequeathing  the  annuity :  no  other  cyidence 


statement. 


(a)  6  Madd.  216. 


{b)  See  p.  39. 
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1945.  was  given.  Tbe  leanied  Jod^  (Mr.  Josdoe  £rk) 
befixe  whom  the  isEoe  was  tned  directed  die  jurjTy  diat 
the  eztennl  act  of  canoelktioD  was  not  of  itadf  om- 
dusre  as  to  die  rerocalioii  of  the  beqnesty  but  that 
they  were  to  detennine,  from  theDatareof  theactdoney 
and  thefixmaldiaiacterof  thewiUaaitoi^inanyatood, 
and  the  odier  facts  of  the  case,  whedier  that  act  was 
done  ammo  rerocandi,  or  whedier  it  was  merdy  ddi» 
bendve.  The  jmy  found  for  the  Fhuntifl&.  The  De- 
fendant moved  for  a  new  triaL 


Mr.  BamiOy,  ^Ir.  Montagu  Smithy  and  Mr.  Elmsky, 
J^  or.  lacft.  ^  ^  motion,  contended,  that  the  edfect  of  the  diroo- 
tion  to  the  jury  had  been,  that  they  oi^t  to  find  a 
verdict  for  the  Phdntiffii,  mdess  the  Defeidant  proved 
that  the  testator  had  revoked  that  part  of  the  will;  and 
that  this  was  a  misdirection,  inasmuch  as  it  displaced 
die  onus  which  properly  lay  upon  the  plaintiflk.  The 
will  came  out  of  the  proper  custody  at  the  death  of  die 
testator:  it  bore  upon  it  tbe  pencil  line  drawn  through 
the  clause  in  question.  The  erasure,  therefore,  was  to 
be  presumed  to  have  been  by  the  testator.  It  ex- 
pressed that  tbe  testator  meant  by  this  inchoate  act  to 
alter  his  will,  unless  he  should  rub  out  the  mark,  and  so 
efface  all  trace  of  his  intention,  and  again  set  up  the 
clause.  The  line  in  pencil  was  as  much  a  part  of  the 
instrument,  and  as  much  to  be  regarded,  as  the  words  in 
ink,  Dickenson  v.  Dickenson  (a) :  and  the  Defendant 
had  properly  abstained  at  the  trial  from  giving  any 
evidence,  leaving  it  to  the  PlmntifiB  to  make  out  their 
case,  and  disprove  that  cancellation  was  intended.  The 
cases  cited  on  the  former  aigument  were  again  referred 
to,  and  also  Rickards  v.  Mumford{b). 

{a)  2  PhiUimere,  173.  {h)  Id.  23. 
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Mr.  Walker,  Mr.  Barsioto,  and  Mr.  Headlamp  for  the 
Flaintifis,  opposed  the  motion^  and  argued  that  the  bur- 
den of  proving  the  cancellation  lay  upon  the  Defendant, 
and  that  the  jury  had  been  properly  directed  on  that 
point.  The  will  as  originally  executed  was  certainly  in 
fiivour  of  Margaret  Evans,  the  act  or  mark  subse- 
quently made  was  at  least  equivocal ;  and,  if  nothing 
more  was  shewn  to  expliun  the  case,  there  was  no  pre- 
sumption of  law  which  would  destroy  the  effect  of  a 
positive  act  by  an  equivocal  one :  Kirke  v.  Kirhe  (a), 
Sutton  V.  Sutton  (i).  Onions  v.  7^rer(cy, 
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1845. 


Francis 

V. 

Grovkr. 
Argument, 


The  Vice-Chancellor  sud,  that  he  did  not  think 
there  had  been  any  misdirection  in  the  summing-up  of 
the  learned  Judge.  The  learned  Judge  had  left  it  to  the 
jury  to  determine,  whether  the  testator,  in  making  the 
erasure  on  his  will,  had  finally  decided  to  revoke  the 
bequest  of  the  annuity:  he  told  them  that  there  was 
the  external  mark  of  cancellation,  but  that  that  mark 
was  not  conclusive,  and  that  it  was  for  them  to  decide 
quo  animo  the  act  was  done.  He  then  called  the  atten- 
tion of  the  jury  to  the  habit  of  the  testator's  mind,  as 
shewn  by  the  clear  and  formal  character  of  the  instru- 
ment as  it  originally  stood.  He  would  however  reserve 
his  judgment  on  the  motion  until  after  the  argument  of 
the  case  on  the  equity  reserved,  when  the  same  point  of 
law  would,  probably,  be  re-argued. 


Judgment, 


Mr.  Walker  and  Mr.  Headlam,  for  the  Plaintiffs. 


Nov,  25//I. 


Mr.  RomUy  and  Mr.  Elmsley,  for  the  Defendant. 

(a)  4  Ras9.  435.  Vera.  743.    See  Cowp.  52,  per 

(h)  Cowp.  812.  Lord  Mansfield, 

(c)  1  P.  Wma.  313;S.  C,  2 
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was  given.  The  learned  Jq 
before  whom  the  issue  was  t 
the  external  &ct  of  cancellatia 
elusive  as  to  the  revocation  i 
they  were  to  determine,  from  ti 
and  the  formal  eharactcr  of  tfae| 
and  the  other  facts  of  the  ( 
done  animo  revocand!,  or  wh^ 
bcrativc.  The  jury  found  fori 
fendant  moved  for  a  new  triaL  I 


Argument. 

Nov.  latk. 


^ 


Mr.  RomiBtf,  Mr.  Montagu  \ 
for  the  motion,  contended,  thai 
tion  to  the  jury  had  been,  t 
verdict  for  the  Plaintiils,  1 
that  the  testator  had  revoked  ti 
that  tliis  was  a  misdirection,  i 
the  onus  which  properly  lay  u 
will  came  out  of  the  jiroper  cud 
testator :  it  bore  upon  it  ihe  ] 
the  clause  in  question.    The  eti 
be  presumed  to  have   been   bjl 
pressed  that  the  testator  meant! 
alter  his  will,  unless  he  should  r 
cfToce  all  trace  of  his  inteadi 
clause.     The  line  in  pencil  WBl 
instrument,  and  as  much  to  be  r 
ink,   DichauoR  v.  Dichenton  (a)  I 
had  properly  abstiuocd  at  the  \ 
evidence,  leaving  it  to  the  Flun| 
case,  and  disprove  that  cancellatiol 
oases  dted  on  the  Ibrmer  argumera' 
to>  and  also  Bictards  v.  Muinfordd 

(a)  2  PliiUimarc,  173. 
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diet  was  agamit  the  evidences  but  thi^t  the  Judge  had 
given  improper  directions  to  the  jury^  and  had  omitted 
other  directions  which  he  ought  to  have  given.  As 
to  the  directions  given  being  improper,  I  see  no  ground 
for  that  observation.  The  alleged  omission  was  in  not 
directing  the  jury,  that,  piimft  facie,  the  pencil  erasure 
was  a  revocation,  and  that  they  were  therefore  bound  to 
find  the  bequest  revoked,  unless  evidence  was  given  to 
countervail  that  act.  The  Judge  certainly  did  not  tell 
the  jury  that  the  pencil  erasure  was  a  revocation,  but 
only  that  the  act  was  equivocal,  and  that  they  were  to 
demde,  tpom  the  collateral  fact4  and  the  nature  of  the 
alteration,  which  was  in  pencil  instead  of  the  more  du- 
rable material,  ink,  what  effect  was  to  be  given  to  it; 
and  the  Judge  observed  very  properly  that  the  testator 
had  taken  piuns  to  have  the  will  formally  drawn  up,  and 
had  afterwards  made  pencil  alterations.  Omitting  the 
case  of  Menoe  v.  Menee  (a),  it  appears  to  me,  that,  in  the 
oases  of  iWAm  v.  Sainbridge  (i),  Havenscrofi  v.  HuH" 
ter  (o).  Lavender  v.  Adam*  (eO>  JSdwards  v.  Astfy  («), 
and  Hawko$  v,  ffatokes  (/),  the  learned  Judges  have  all 
oonddered  tiiat  a  pencil  alteration  may  be  final,  or  that 
it  may  be  deliberative ;  and  tiiat,  from  the  nature  of  the 
act,  they  oonnder  it,  prim&  facie,  as  deliberative  and  not 
final.  That  view  has  always  been  taken  in  the  ecclesi- 
astical courtsi'^^idmitting  that  any  circumstance  appear- 
ing upon  the  face  of  tiie  wiU,  or  facta  appearing  by  ex- 
trinsic evidencei  must  be  taken  into  account  in  deciding 
thequesticm*  It  is  impossible  not  to  fM  tiie  force  of  what 
the  learned  Judges  have  said.  Every  man  who  makes 
an  alteration  in  ink,  supposes  that  alteration  to  remain, 
for  the  DEiaterial  cannot^  without  much  lalH)ur,  be  got 


1845. 


Feancis 

V, 

Gaovia. 
Judgment. 


(a)  18  Ves.348. 

(b)  8  Phillimore,  321. 
(e)  2  Usgg.  68. 


(d)  1  Add,  403. 

(e)  1  Hagg.  400. 
(/)  Id.  821. 
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Francis 

V, 
G ROVER. 


Judgment, 


rid  of;  but  with  respect  to  alterations  in  pencil^  the 
probability  is  that  they  have  been  made  as  notes  for  the 
purpose  of  altering  the  instrument,  to  be  changed  as  the 
testator  thinks  fit.    The  act  is  deliberative,  and  I  cannot 
saj  that  the  learned  Judge  did  not  do  right  when  he  so 
stated  the  law  of  the  case,  and  left  it  to  the  jury  to  con- 
sider the  effect  of  the  alteration.     He  clearly  defined 
the  question  intended  to  be  referred  to  them,  and  left  it 
to  the  jury  as  distinctly  as  it  could  be  left.     In  that 
view,  therefore,  of  the  case,  I  do  not  see  any  ground  to 
alter  their  conclusion.    I  do  not  understand  Sir  WtlUam 
Granty  in  Mence  v.  Mence^  as  meaning  to  lay  down  any 
abstract  rule.   In  that  case  there  was  a  residuary  clause, 
and  a  pencil  line  drawn  through  the  residuary  clause, 
so  far  as  it  related  to  the  disposition  of  the  property ; 
but   the   words   "and  as   to  all   my   ready  money, 
securities   for  money,"   &c.,  which  were   descriptive 
of  the  property,  were  left  standing.     Against  the  re- 
siduary clause  in  the  margin  the  testator  had  written, 
"  This  is  to  be  particularly  noted ;"  ^ving  as  a  reason 
for  the  erasure  that  he  meant  to  make  a  different  dis- 
position of  some  portraits  and  other  specific  articles. 
Then,  in  the  residuary  clause,  there  were  some  direc- 
tions given  as  to  advances  for  his  natural  sons  and  a 
nephew,  and  opposite  to  that  the  testator  had  written 
in  the  margin,  "  This  should  be  modified."     Sir  WiU 
liam  GraTitf  having  the  erasure  and  the  notes  in  the 
margin  before  him,  came  to  the  conclusion  that  the 
testator  did  intend  to  revoke  the  residuary  bequest; 
that  he  intended  to  revoke  it  so  far  as  the  disposing 
part  went;  and  that  he  had  intended  also  not  to  leave 
the  other  part  standing  against  which  he  had  written 
that  it  was  "  to  be  modified."    I  cannot  understand  Sir 
William  Grant  as  intending  by  this   decision  to  lay 
down  any  abstract  rule  of  law  different  from  that  which 
has  been  recognised  by  other  Judges.    In  this  case  I 


li 
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am  of  opinion  that  the  learned  Judge  did  not  miscany 
in  point  of  law,  in  not  directing  the  jury  that  they  were 
bound  to  assume  a  revocation  unless  the  contrary  was 
proved.  The  jury  were  directed  to  consider  the  nature 
of  the  act  doncj — the  course  the  testator  had  taken  in 
executing  a  formal  instrument,  and  all  the  surrounding 
facts  which  were  brought  to  their  attention;  and  the 
Judge  was  satisfied  with  the  verdict.  I  see  no  ground 
for  cUrecting  a  new  trial. 


in45. 


Francis 

V. 

Grovka. 


Judgment* 


The  question,  whether  the  annuity  was  barred  by 
lapse  of  time,  I  disposed  of  when  I  directed  the  trial  at 
law. 


The  question  which  remains  is,  as  to  the  arrears  of 
the  annuity  recoverable, — whether  for  only  six  years 
before  filing  the  bill,  or  the  entire  arrears  from  the  year 
1827.  I  have  not  a  doubt  as  to  the  construction  of 
the  42nd  section  of  the  act  (a).  That  section  declares, 
"  that  no  arrears  of  rent,  or  of  interest  in  respect  of  any 
sum  of  money  charged  upon  or  payable  out  of  any  land 
or  rent,  shall  be  recovered  by  any  distress,  action,  or 
smt,  but  within  six  years  next  after  tlic  same  respec- 
tively shall  have  become  due  ^  &c.  That  unquestion- 
ably confines  the  plidntiffs  in  this  case  to  six  years* 
arrears,  imless  they  are  within  the  saving  clause  in 
which  land  or  rent  is  vested  in  a  trustee  upon  an  ex- 
press trust,  in  which  case  the  right  of  the  cestui  que 
trust  shall  be  deemed  to  have  first  accrued  ^^  at  and  not 
before  the  time  at  which  such  land  or  rent  sliall  have 
been  conveyed  to  a  purchaser  for  a  valuable  consider- 
ation (J)**  &c.  The  present  case  is  one  of  land  devised 
to  a  person,  not  upon  trust,  but  subject  to  and  charge- 

(a)  3  &  4  Will.  4,  c.  27. 
(6)  Sect.  25.    See  Attorney^Qeneral  v.  Flinty  4  Hare,  147. 

vol*.  V.  B  H,  W. 
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able  with  an  annuity,  and  the  question  is,  whether  the 
beneficial  owner  of  an  estate,  charged  with  the  payment 
of  an  annuity  under  a  will  is  a  direct  trustee,  so  that 
the  annuitant,  though  making  no  claim  for  twenty 
years,  can  afterwards  claim  the  whole  arrears.     If  there 
be  a  devise  to  trustees  in  trust  to  pay  an  annuity,  and 
no  purchase  for  value  intervening,  the  26th  section  will 
govern  the  case.     But  this  is  a  devise  of  land  to  a  per- 
son beneficially,  subject  to  a  charge.     Looking  at  the 
42nd  section,  it  appears  to  me  impossible  not  to  see  that 
there  are  many  cases  of  express  charge,  where  that  sec- 
tion would  prevent  the  annuitant  from  recovering  more 
than  six  years'  arrears.     Suppose  the  owner  of  an  estate 
to  acknowledge  a  sum  of  money  to  be  lent  to  him,  and 
to  agree  that  certain  specific  lands  shall  stand  charged 
with  the  payment  of  the  money  and  interest.     That  is 
an  express  charge  by  contract.     If  that  money  is  due  in 
the  form  of  a  charge,  then  it  is  a  case  contemplated  by 
the  42nd  section,  in  which  a  person  having  a  direct 
charge  cannot  recover.     I  do  not  see  how  to  avoid  that 
consequence,  except  by  the  argument  that  there  is  a  dis- 
tinction between  a  devise  of  land  to  a  person  subject  to 
a  charge,  and  a  charge  upon  land  by  act  inter  vivos. 
But  even  that  argument  does  not  meet  the  objection ; 
for,  by  the  terms  of  the  act,  no  "  interest  upon  any  sum 
of  money  charged  upon  or  payable  out  of  any  lands  or 
rent,"  can  be  recovered  by  any  action  or  suit,  but  within 
six  years  (a).     Suppose  the  charge  upon  an  estate  to  be 
created  by  will,  yet  the  Court  will  not  give  more  tlian 
six  years'  interest.     Suppose,  again,  the  testator  to  give 
a  legacy,  and  to  direct  that  it  shall  be  a  charge  upon 
land  with  interest  imtil  payment.     There  the  charge  is 
created  by  will,  and  yet  according  to  the  terms  of  the 


(a)  Sect.  42. 
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act  interest  ooold  not  be  recovered  for  more  than  six 
years. 

My  opinion  is^  that  neither  upon  principle  nor  au- 
thority can  this  be  considered  as  a  case  of  express  trust 
within  die  act  aa  between  the  pliuntiffs  and  the  defend* 
ant  Where  an  umuity  is  given  by  will,  and  the  real 
estate  of  the  testator  is  charged  with  the  payment  of  it^ 
and  then  the  estate  is  simply  devised,  charged  with  the 
payment  of  the  annuity,  my  opinion  is,  that  that  is  not  a 
case  of  express  trust  within  the  25th  section  of  the  sta- 
tute.  It  is  a  bequest  or  devise  which  creates  a  liability 
in  favour  of  the  annuitant,  but  it  does  not  impose  any 
fiduciary  character  upon  the  devisee.  The  cases  of 
Hughes  v.  Kelly  («),  and  Harrison  v.  Duignam  (b),  sup- 
port this  conclusion.  The  arrears  of  this  annuity  must 
therefore  be  confined  to  mx  years. 
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{a)  3  Dr.  &  W.  482. 


(b)  2  Dr.  &  W.  292. 


COLE  r.  JEALOUS.  UM  ^  h,/, 

SJuly, 
AMUEL  JEALOUS,  by  his  will,  dated  in  1840,  Devise  of  a 

devised  his  copyhold   estates  holdcn  of  the  manor  of  tolhrcc  tnw-  ^ 
SuUan  Holland,  in  the  county  oi  Lincoln,  parcel  of  the  ^^'  «pon  trust 

•^  *  to  permit  A.  to 

Duchy  of  Lancaster,  to  three  trustees,  upon  trust,  to  occupy  the 

sftDie  or  receive 

permit  his  son,  Henry  Jealous,  to  occupy  the  same  during  the  rents  and 
his  life,  or  to  let  or  demise  the  same,  and  pay  the  rents  ^J^^u  life^^and 

after  the  death 
of  A.  upon 
tmst  to  sell  the  estate  and  divide  the  proceeds  amongst  the  children  of  A. ;  and  gift  of  the 
testator's  redduanr  estate  to  the  tnutees  upon  other  trusts,  but  charged  with  debts  and 
"  the  costs  and  charges  of  proving  and  executing ''  the  will: — Held^  that  the  fines  pay- 
able on  the  admission  of  the  devisees  in  trust  to  the  copyhold  estate  were  not  part  of  the 
costs  and  charges  of  executing  the  will  to  be  borne  by  the  residuary  estate,  but  that  such 
exptntes  of  admission  were  a  charge  upon  the  copyhold  estate  so  devised. 

E  2 
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1845.  and  profits  to  his  said  son  for  his  life^  and  after  his  dc- 
cease^  or  in  his  lifetime,  if  the  trustees  should  think  fit, 
to  sell  the  said  estates,  and  divide  the  residue  equally 
amongst  the  children  of  his  said  son.  The  testator 
then  devised  other  estates  to  the  same  trustees  for  others 
of  his  children,  and  desired  the  residue  of  his  estates  to 
be  sold,  and  charged  the  proceeds  of  such  sale,  and  the 
monies  to  arise  from  his  personal  estate,  with  the  pay- 
ment of  his  debts,  (except  the  mortgage  debts  charged 
on  the  estates  specifically  devised),  and  his  funeral  ex- 
penses, and  the  costs  and  charges  of  proving  and  ex- 
ecuting his  said  will;  and  the  testator  then  directed 
part  of  the  fund  to  be  invested  for  the  benefit  of  his 
widow  and  certain  of  his  children ;  and,  after  giving 
some  legacies,  he  bequeathed  all  the  residue  of  the 
monies  arising  from  his  real  and  personal  estate  to  his 
son  Samuel  JealotiSy  (one  of  the  trustees),  for  his  own 
use  and  benefit ;  and  he  appointed  the  same  trustees  to 
be  executors  of  his  will. 

The  PldntiflTs  were,  after  tlie  death  of  the  testator, 
admitted  tenants  of  the  copyhold  estate  devised  to  them 
in  trust  for  the  son  Henry  and  his  cliildren.  The  fines 
and  fees  due  to  the  lord  and  steward  of  the  manor,  up- 
on such  admittance,  amounted  to  480/.  5*.  6A  Henry 
Jealous  did  not  pay  this  sum,  and  actions  were  brought 
against  the  Plaintifis  to  recover  it ;  whereupon  they  paid 
it,  as  they  alleged,  out  of  their  own  monies,  and  filed 
their  bill  against  Henry  Jealous  and  his  children  for 
repayment. 

The  Defendants,  by  their  answer,  said,  that  the  tes- 
tator was  well  acquainted  witli  the  customs  of  the 
manor  of  Sutton  Holland;  and  that  the  maximum  fine 
would  be  required,  and  knew  that  tlie  Defendant,  Henry 
Jealous,  had  no  means  of  paying  the  fine ;  and  that  it 
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was  not  the  intention  of  the  testator  tliat  the  costs  of 
the  admission  of  the  trustees  to  the  copyholds  should  bo 
raised  by  sale  or  mortgage  of  such  estates ;  but  it  was 
his  intention  that  the  same  should  be  paid  out  of  the 
fund  provided  by  him  for  executing  the  trusts  of  the 
will. 
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Mr.  Romilly  and  Mr.  Heberden^  for  the   Plaintiffs,     Argument. 
mentioned  Bivefs  case  (a),  and  Holder  v.  Preston  (i). 

Mr.  James  Parker  and  Mr.  W.  M.  James,  for  the  De- 
fendants.— The  testator  has  created  a  particular  fund 
for  defraying  the  costs  of  executing  his  will ;  and  that 
will  required  that  the  trustees  should  procure  the  legal 
estate  in  the  copyhold  premises  to  be  vested  in  them; 
they  accordingly,  in  pursuance  of  these  trusts,  were  ad- 
mitted tenants  of  the  manor  in  respect  of  this  estate, 
and  thereby  incurred  the  legal  liability  to  the  lord  of 
the  manor.  The  expenses  of  the  admission  are  there- 
fore clearly  a  charge  incurred  in  executing  the  trusts  of 
the  will,  and  payable  out  of  the  residuary  fund  de- 
signated for  that  purpose.  The  testator  has,  moreover,  re- 
stricted the  power  of  the  trustees  in  mortgaging  the  estate 
to  the  amount  already  charged  thereupon,  and  allowed 
them  to  create  a  mortgage  for  that  amount  only  in  case 
of  the  existing  mortgage  being  called  in.  It  must  be 
therefore  inferred,  that  the  testator  did  not  intend  the 
fines  to  be  raised  out  of  the  devised  estate. 


Vice-chancellor  : — 

I  have  read  the  will  in  this  case,  and  my  opinion  is, 
that  the  residue  ought  not  to  bear  the  expense  of  the 


Judgment, 


(a)  Sir  Fra.  Moore,  890. 


(h)  Serjt.  Wilson,  400. 
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Judgment, 


admission.    The  general  rule  is,  no  doubt,  that,  where  a 
property  is  devised  specifically,  the  devisee  takes  it 
subject  to  every  burthen  upon  it;   he  takes  it  cum 
onere,  as  the  common  expression  is.     Mr.  James  Parker 
argued,  that  the  fine  in  this  case  was  not  a  charge  upon 
the  estate,  and  that  I  think  may  be  admitted.     But  the 
proposition,  that  a  party  takes  an  estate  cum  onere  b 
not  confined  to  these  charges,  which  are,  properly  speak- 
ing, charges  upon  the  estate;   it  includes  all  charges 
which  the  ownership  of  the  property  entails  upon  the 
party  who  takes  it,  whether  they  are  charges  upon  the 
estate  or  charges  upon  the  person  in  respect  of  the  estate. 
In  the  case  of  a  specific  bequest  of  leasehold  property, 
or  copyhold  property,  no  doubt  the  party  to  whom  it  is 
given  would  have  to  pay  the  charge  of  taking  upon  him- 
self  the  estate.     The  circumstanoe  that  it  is  given  to 
him  for  life,  with  remainders  over,  does  not  exempt 
him,  or  some  of  those  to  whom  it  is  given,  from  bearing 
the  charge.     In  this  case,  it  is  given  to  trustees  for  one 
party  for  life,  with  remainder  over  for  his  children ;  but 
it  is  not  the  less  a  spodfio  devise  of  that  property,  and 
the  charges  of  the  admission  must  fall  u]K>n  the  benefi- 
cial owners,  or  some  of  them,  imless  the  words  of  the  will 
are  sufficient  to  shew  that  it  was  the  intention  of  the 
testator  that  these  charges  are  to  be  paid  out  of  the 
residue  of  his  estate.     The  residue  is  given  to  the  trus- 
tees, and  out  of  the  residue  they  are,  among  other 
things,  to  pay  the  costs  of  executing  the  will.    I  appre- 
hend, that,  within  the  description  of  the  costs  of  ex- 
ecuting the  will,  the  charges  of  admission  to  copyhold 
property  cannot  be  included.     It  is  not  more  a  part  of 
the  costs  of  executing  the  will  than  the  payment  of 
legacy  duty  is  a  part  of  such  costs.     Without,  however, 
relying  on  analogous  cases,  I  apprehend,  that  tlie  ex- 
pression, "  charges  of  executing  a  will,"  ha^  a  meaning 
very  far  short  of  including  the  expenses  of  admitting 
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the  devisees  to  a  copyhold  estate.     That  is  not  the  im-        i845. 
port  of  the  words. 


Declare,  that  the  fine  paid  by  the  Plaintiffii  is  a  charge  ujx>n  the         D§erte, 
copyhold  estate,  devised  to  the  Plaintiffs  in  trust  fur  the  Defendants, 
Henry  JedUm»  and  his  children :  the  decree  to  be  without  prejudice 
to  any  question  between  the  Defendants  as  to  the  proportions  in 
which  they  are  to  contribute  to  such  fine. 


S 


WAY  r.  BASSETT.  4*4, 5M,  Sf 

lih  November, 

IB   RICHARD   BASSETT,  Robert  Clarke,  and  A.  deponted 
Charles  Basseti  Roe,  carried  on  the  buaness  of  bankers  c.,i^D.,whc 
at  Newport,  in  the  Lie  of  Wight,  in  partnership  together,  JJ^"J^^!" 
until  Angost,  1825,  under  the  style  of  Sir  Richard  •hip,  and  rc- 

rk  Xt     w  t  -n  oelredfrom 

Boisett,  Clarke,  and  Roe.  them  notes,  in 

which  they  pro 

On  the  7th  of  May,  1825,  David  fTay^depoeited  with  {^1^;^,^^^ 

three  months 
after  right,  with  interest.  B.  died  in  March,  1837,  hafing  appointed  C.  and  another  hii 
execators.  C.  and  D.  continued  the  banking  business  in  the  same  name  until  1842,  and 
interest  was  rq^oUrly  paid  on  the  notes  by  die  firm  until  that  time,— the  payment  being 
indorsed  upon  the  notes,  and  signed  by  one  of  the  partners  or  their  derk.  In  December, 
1843,  Uie  executors  of  A.  filed  their  biU  against  the  execators  of  B.,  and  the  devisees 
under  his  wiU,  for  payment  of  the  amount  of  the  notes  out  of  the  personal  or  real  estate 
of  B. : — Htid,  that  the  acts  of  the  surriving  partners  of  B.  had  not  the  effect  of  taking  the 
debt  upon  the  notes  out  of  the  operation  of  the  Statute  of  Limitations  as  against  the  real 
or  personal  estate  of  the  deceasea  partner. 

A  creditor  of  a  partnership,  against  whose  debt  the  estate  of  a  deceased  partner  is  in  a 
suit  directly  instituted  against  that  estate  entitled  to  the  protection  of  the  Statute  of  Limit- 
ations,  cannot  (on  a  bill  against  the  surviving  partners  and  the  representatives  of  the  estate 
of  the  deceased  partner,  aUeg^ng  that  the  surviving  partners  are  indebted  to  the  deceased 
partner)  recover  his  debt  against  the  separate  estate  of  such  deceased  partner,  on  the  ground 
of  the  equity  ot  die  partners  amongst  themselves  to  enforce  an  adijastment  of  the  partner- 
ship transactions ;  Ibr  the  creditor  can  at  the  utmost  only  stand  in  the  place  of  the  surviving 
partners  as  against  the  estate  of  the  deceased  partner,  and  in  such  a  case  the  surriving 
partners  have  no  claim  on  the  estate  of  the  deceased. 

Acta  done  by  one  of  the  surviving  partners,  who  was  ezeeutor  of  the  deceased  partner, 
and  which  the  surviving  partners  were  in  that  character  bound  to  do,  cannot  prim&  facie 
be  eouriJeied  to  have  b^n  done  in  the  character  of  executor. 

Where  a  promissory  note  was  made  payable  at  a  certain  time  after  sight,  with  interest 
thereon,  and  the  interest  was  duly  paid  for  several  years,  (as  the  bill  alleged),  the  Court 
held,  that  the  note  most  be  taken  to  have  been  acted  upon  according  to  its  form  and 
tenour ;  and  therefore,  that  the  presentment  for  sight  must  have  been  duly  made  before  the 
interest  was  paid ;  and  that  the  payment  became  due  upon  the  note  at  the  prescribed  date 
a/ter  such  presentment,  and  that  the  Statute  of  Ijmitations  would  begin  to  run  firom  th» 
time  the  payment  so  became  due. 
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the  firm  of  Sir  Richard  Bassett^  Clarke^  and  Bocy  the 
sum  of  400/.  at  hitercst,  and  took  a  receipt  for  tlie  same 
as  follows : — "  No.  295,  Bank,  Newport^  Isle  of  ffir/Iit, 
7th  May,  1825.  Received  of  Mr.  D.  Way  400/.  on 
account; — for  Sir  Richard  Basseit,  Clarke^  and  Boe: 
C  B.  Roe,  400/.,  at  3j  per  cent,  per  annum.'' 

In  August,  1825,  Robert  Clarke  died,  and  Thomas 
Blackford  became  a  partner  in  the  firm,  which  then 
took  the  style  of  Sir  Richard  Bassett,  Boe,  and  Black- 
ford, 

On  the  2l8t  January,  1826,  David  Way  deposited 
with  the  firm  of  Sir  B.  Bassett,  Boe,  and  Blackford,  a 
sum  of  500/.,  and  received  a  promissory  note  as  fol- 
lows:—" No.  435,  Bank,  Newport,  Isle  of  Ji^ht  I 
promise  to  pay,  three  months  after  sight,  Mr.  David 
Way,  or  order,  500/.,  with  interest  after  the  rate  of 
3/.  \0s.  per  cent,  per  annum,  value  received  the  21st  of 
January,  1826; — for  Sir  Bichard  Bassett,  Boe,  and  Black' 
ford;  500/.  C.  B.  Boe.  Entered  J.  Cowdry.''  And  on 
the  22nd  January,  1831,  David  Way  deposited  with 
the  same  firm  a  sum  of  1500/.,  and  took  a  promissory 
note  as  follows: — *No.  1332,  Bank,  Newport,  Isle  of 
Tflx^ht  I  promise  to  pay,  three  months  after  sight, 
Mr.  David  Way,  or  order,  1500/.,  with  interest  aft«r  the 
rate  of  3/.  10^.  per  cent,  per  annum,  value  received, 
22nd  of  January,  1831 ; — for  Sir  Bichard  Bassett,  Roe, 
and  Blackford:  C*  B,  Roe,  Entered  J.  Cowdry,^  No  in- 
terest was  paid  to  David  Way  on  his  deposit  during 
the  lifetime  of  Clarke,  but  he  received  the  interest  due 
on  the  accountable  receipt,  and  on  the  two  promissory 
notes  regularly,  until  his  death,  from  the  firm  of  Sir 
Richard  Bassett,  Boe,  and  Blackford* 


In  September,  1831,  David  Way  died,  having  ap- 


Slaiemeni. 
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pointed  the  Plaintiffs  his  executors.     On  the  28th  of        ib^is. 
February,  1835,  the  Plaintiffs,  as  such  executors,  depo-         Way^ 
sited  with  the  same  firm  the  sum  of  1000/.,  belonrinff  to  ''• 

Bassett. 

the  estate  of  David  fFay,  for  which  they  received  a  pro- 
miseory  note,  as  follows: — "  No.  2481,  Bank,  Newporty 
Isle  of  Wight,  I  promise  to  pay,  three  months  after 
sight,  the  executors  of  the  late  David  Wayy  or  order, 
lOOOl,  with  interest  after  the  rate  of  3Z.  lOs,  per  cent, 
per  annum,  value  received,  28th  February,  1835; — for 
Sir  Richard  Bassetty  Roe,  and  Blackford:  C,  B.  Roe.^^ 
The  Plfdntiffs,  as  the  executors  of  David  Way,  regularly 
recdved  the  interest  on  the  amoimt  deposited  by  their 
testator  and  themselves  from  Sir  Richard  Bassett,  Roe, 
and  Blackford,  during  the  life  of  Sir  Richard  Bassett 

On  the  12th  of  March,  1837,  Sir  Richnrd  Bassett 
died,  having  devised  and  bequeathed  his  real  and  per- 
sonal estate  to  James  White  Bassett,  Elizabeth  Bassett, 
Charles  Bassett  Roe,  and  others,  and  appointed  James 
Wliite  Bassett  and  diaries  Bassett  Roe  executors  of  his 
will.  After  the  decease  of  Sir  Richard  Bassett,  the  sur- 
viving partners.  Roe  and  Blackford,  carried  on  the  busi* 
ness  under  the  same  style, — the  names.  Sir  Richard  Bas- 
sett, Roe,  and  Blackford,  being  still  retained  on  the  door 
of  the  bank,  and  in  the  books  and  other  documents  of 
the  concern ;  and  the  Plaintiffs  received  from  the  firm 
the  interest  on  the  several  deposits.  This  continued 
until  May,  1842,  when  the  customers  of  the  Bank  were 
invited  to  transfer  their  accounts  to  the  Isle  of  Wight 
Jcnnt-stock  Bank.  No  interest  was  paid  on  the  dc- 
positB  after  December,  1842.  In  December,  1843, 
Charles  Bassett  Roe  and  Thomas  Blackford  became 
bankrupt. 

On  the  13th  of  December,  1843,  the  Plaintiffs,  the 
executors  of  David  Way,  filed  their  bill  on  behalf  oi 
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Bastett  against  Jaa^  fFkHe  Basteti  and  Outrks  Basseit 
Boty  and  the  other  persons  who  were  deviaees  and  legtk- 
tees  under  the  wiU  of  Sir  Riehard  BasMeiiy  praying  that 
an  aooonnt  mi^t  be  taken  of  what  was  doe  to  the  Phdn- 
tifb  for  [Hrindpal  and  interest  on  the  depoaits,  and  of  all 
the  other  debts  and  lialuEties  of  Sir  Bickard  BassMj  at 
his  death;  and  an  aooonnt  of  his  peisonal  estate  and 
effects  received  by  Jame$  WkUe  Roe  and  Ckarks  Ba$9ett 
Roe^  and  of  the  rents,  profits^  and  produce  of  the  real 
estate  of  Sir  Richard  BassM^  whidi,  »noe  his  death, 
had  been  received  by  the  said  devisees ;  and  an  account 
of  what  had  been  paid  to  his  l^ateesj,  that  the  l^pcies 
might  be  reminded,  and  the  real  estate  sold;  and  that 
the  personal  estate,  the  legacies  when  refunded,  and  the 
proceeds  and  rents  and  profits  of  the  real  estate  might 
be  applied  in  satisfiiction  of  the  debts  of  Sir  Rickard 
B€U9etty  including  what  was  owing  to  the  Phuntiffis  in 
a  due  course  of  administration. 

As  aground  for  the  relief  sought,  the  bill  alleged,  that 
Charles  Bassett  Roe  was  the  principal  acting  executor 
of  Sir  lUchard  Bcusett;  and  that,  in  the  payment  of  in- 
terest on  the  deposits,  he  had  acted  as  such  executor,  and 
had  spoken  of  himself  as  such  executor  to  the  Pliuntiflb 
and  the  customers  of  the  bank ;  that  the  continuance  of 
the  name  of  Sir  Richard  Bassett  in  the  firm,  and  the  fiiot 
that  Charles  Bassett  Roe  was  his  principal  acting  execu- 
tor, were  notorious,  and  contributed  much  to  the  credit 
of  the  bank;  that,  after  the  death  of  Sir  Richard  Bos- 
settj  the  Pliuntiffs  gave  credit  to  the  bank  on  the  suppo- 
sition and  belief,  that  the  estate  of  Sir  Richard  Bassett 
continued  liable,  and  that  Charles  Bassett  Roe  repre- 
sented that  estate.  The  bill  stated,  that  Charles  Bassett 
Roe  and  James  White  Basaett  were  indebted  to  the 
estate  of  Sir  Richard  Bassett  as  such  trustees  and  exe- 


% 
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cutors,  and  that  Charles  Bassett  Roe  and  Thomas  Black-  1U45. 
ford  were  also  largely  indebted  to  that  estate.  The  bill 
also  stated,  that  Uie  estate  of  Sir  Richard  Bassett  was 
indebted  to  divers  other  persons  as  well  as  to  the  Plain- 
tifisy  in  a  large  amount,  and  that  his  real  and  personal 
estate,  though  oonsiderable,  was  insufficient  for  the  pay- 
ment of  his  debts. 

The  greater  part  of  the  Defendants,  by  their  answers, 
said  that  the  debts  claimed  by  the  Plaintiffs,  if  any  such 
were  ever  due,  accrued  more  than  six  years  before  the 
filing  of  the  bill ;  that  the  surviving  partners  had  con- 
tinued the  business  of  the  Bank,  and  assimicd  the  debts 
of  the  old  firm ;  and  that  the  Plaintiffs  had  accepted  the 
credit  of  the  surviving  partners;  and  the  Defendants 
cLumed  the  benefit  of  the  Statute  of  Limitations. 

The  payments  of  interest  on  the  notes  were  indorsed 
on  the  notes  from  time  to  time,  as  they  were  made ;  and 
the  indorsement  was  signed  either  by  the  principal  clerk 
m  the  bank,  or  by  one  of  the  partners.  Upon  the  face 
of  the  three  promissory  notes  was  written,  by  Thomas 
Blackfordy  one  of  the  partners,  the  words,  "  Accepted 
nth  March,  l^AZ'-Bassett  §•  Co."    At  the  hearing, 


Mr.  RomiUy  and  Mr.  Giffardy  for  the  Plaintiffs.  Art/ummt. 

Sir  Richard  Bassett  was  a  partner  in  the  bank  at  the 
time  of  his  death,  and  the  Plaintiffs  were  creditors  of  the 
bank :  they  might  then  have  pursued  the  assets  of  Sir 
Richard  Bassett  for  their  debt :  Primrose  v.  Bromley  (a), 
Cowell  V.  Sikes{b)f  Wilkinson  v.  Henderson  {c),  Brown 
V.  Weatherbi/ {d)f    T/wrpe  v.   Jackson  (e).     That    riglil 

(a)  1  Atk.  89.  {d)  12  Sim.  G. 

(6)  2  Russ.  191.  (e)  2  Y.  &  Coll.  55;^. 

(c)  1  Myl.  &  K.  582. 
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1^5.  still  remains,  nnle^s  it  can  be  shewn  that  it  has  been 
barred.  The  Defendants  allege  that  the  claim  is  barred, 
first,  by  the  operation  of  the  Statote  of  Limitations; 
and,  secondly,  by  the  acts  of  the  Flaintiflfe  in  accepting 
the  liability  of  the  surviving  partners  in  disdiaige  of  that 
of  the  deceased.  The  first  answer  is,  that  the  debt  has  been 
kept  on  foot  by  the  payment  of  interest  The  interest 
was  due  on  a  debt  which  was  still  a  partnership  debt; 
for,  notwithstan£ng  the  death  of  Sir  Riekard  Basutty 
the  partnership  would  continue  until  the  affidrs  should 
be  wound  up:  Crawshay  t.  ColliMs{a\  WUtam  t.  Green- 
fcood(b)j  Crmcskay  t.  Mauk{cy  Then  the  question 
is,  whether  the  party  making  the  payment  was  in  a 
situation  to  bind  the  partnership  and  the  estate  of  the 
deceased  partner.  Now,  the  payment  was  made  by  the 
surviving  partner;  and  so  long  as  the  quafified  partner- 
ship remained,  and  so  far  as  the  act  which  was  done  was 
in  the  execution  of  the  duties  or  powers  which  that 
qualified  partnership  imposed  or  gave,  the  act  would 
bind  the  partnership:  Whiteomb  v.  Wldtmg{d)y  Wyatt 
V.  Hodson  {e)y  CkanneU  v.  Diiehbum  (/),  Crass  v.  Be^ 
dingfield{g).  The  fact,  that  the  partnership  was  other- 
wise dissolved.  Wood  v.  Braddock  (A),  and  that  one  of 
the  partners  was  dead,  Burleigh  v.  Stott  (i)  does  not  pre- 
vent the  admission  thereby  made  from  binding  both  the 
contracting  parties, — the  survivors,  andthe  estate  of  the 
deceased.  Tlie  interest  was  paid,  moreover,  not  only 
by  one  wlio  was  surviving  partner,  but  by  one  who  was 
also  executor  of  the  deceased  partner;  and  all  the  efiect 
would  be  given  to  that  payment  which  could  be  attri- 
buted to  it,  supposing  it  to  be  done  in  either  character : 

(a)  15  Ves.  218.  (f)  8  Bing.  309. 

{h)  1  Swans.  471.  (/)  5  M.  &  W.  404. 

(c)  Id.  496.  {g)  12  Sim.  35. 

\d)  Doug.   652 ;   and  see  1  \h)  1  Taunt.  104. 

Smith's  Leading  Cases,  p.  318.  (»)  8  B.  &  C.  36. 


\ 
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VuUiamy  y.  Nobk  (a).     But,  apart  from  the  efiSsct  of  the        1845. 
payment  of  interest,  the  debt  was  the  debt  of  the  firm, 
and  to  be  paid  out  of  the  partnership  property.     Kow, 
every  partner  was  entitled  in  equity  to  have  the  accounts 
of  the  partnership  taken,  the  debts  got  in,  the  liabilities         ^'" 
paid  off,  and  the  surplus  divided,  or  the  deficiency  sup- 
plied, amongst  or  by  the  several  partners,  according  to 
their  respective  shares  or  rights.     This  equity  of  the 
partners  themselves,  a  creator  of  the  partners  was  en- 
titled to  pursue :  Ex  parte  fVilliams  (b),  Ex  parte  Ken-- 
daU  (c).  Gray  y.  ChisweU{(fy     If  the  accounts  between 
the  partners  were  open  and  unsettled,  and  the  surviving 
partner  were  still  liable,  the  deceased  partner  could  not 
be  discharged:    Braithwaite  v.  Britain (e).  Winter  y. 
Jiuief  (y  )•     In  this  case,  moreover,  the  form  of  the  pro- 
missory notes  prevented  the  operation  of  the  Statute  of 
Limitations  as  to  them.     The  promise  was  to  pay,  not 
at  any  certain  date,  but  ^^  three  months  afler  sight.'' 
The  debt,  therefore,  was  not  due  until  three  months 
after  presentation  for  payment ;  and  the  notes  were  not 
presented  for  payment  until  March,  1843;  it  was  there- 
fore only  from  that  date  that  the  statute  could  be  said 
to  run:    Sutton  Y.   Toomes  {ff),  Dixon  v.   Nuttall{K)j 
Holmes  v.  Kerrison  (i).     The  absence  of  any  present- 
ment of  the  notes,  in  fact»  for  sight,  until  1843,  is  ap- 
parent on  the  circumstances.     The  interest  was  evi- 
dently paid  upon  the  notes  as  soon  as  it  was  demanded : 
there  is  nothing  to  intimate  that  the  note  was  presented 
for  ^'  sight  '^  at  a  certain  time,  and  again  for  pa}rment  of 
the  interest  three  months  afterwards.    The  strict  tcnour 
of  the  notes  was  not  therefore  pursued ;  the  notes  were 

(a)  3  Mer.  611.  (/)  4  Myl.  &  Cr.  101. 

lb)  11  Vei.  3.  (<f)  7  B.  &  C.  416. 

(c)  17  Vea.  520,  520.  (h)  1  C,  M.,  &  R.  307. 

(d)  0  Vcs.  118.  (i)  2  Taunt.  323. 

(e)  1  Keen,  200. 
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IMS.         nerer  in  fret  pmented  fiir  "  a^it."  bat  die  [miiwail  of 
iotcre?t  was  imnf  widKot  9bt  fool  {Kciiuuff  pfcsent'- 
^'  mimt.  and.  therefore^  t<£j«i&  the  intereft  wa§  ^tricdy 

doe,  and  eviddrtlr  in  eomidaagioit  dnc  die  boldeis  of 
die  nolee  dioald  ooc  presenl  diem  tat  ymjmeaL  The 
fiKlB  wUdi  appear  ako  {damlr  aegaliie  any  acceptance 
of  die  BabiKty  of  die  «if  lii  ing  {.mtneig  in  eujueiatkin  of 
die  eeute  of  dv  deccand:  Demmes  t.  AMp  (SleeeVs 
eaM)(a),  Bukap  t.  CihonrAr^'i  The  firis  Aew,  on  die 
djulfarv,  dnft  bodi  of  die  exeeoton  of  Sir  Btehard 
BanM  knew  of  and  coucmied  in  dleproceedbagsof  die 
auiTTfing  members  of  die  firm,  wherebr  die  name  of  Sir 
Ridkard  BoMteit,  tbtar  testator,  was  continued  in  die 
firm,  and  their  costiMners  were  led  to  befiere  that 
Charles  BastH  Roe  was  acting  in  the  bosness  of  die 
bank,  not  onlr  as  a  partner  himself,  but  as  the  execu- 
tor of  the  deceased :  Hamkey  v.  ffammamd{^c\  VmBknmy 
T.  NabU{d)j  EvoMs  t.  DrwmmcmdCe). 

yii.Wood^  Mr.  James  Flarker,  Mr.  Teedy  Mr.  FSffyM, 
'Sir.  Bcgersj  Mr.  A.  J.  Leuis,  Mr.  BeacoMf  Mr.  Drhrf 
Mr.  Bevir,  Mr.  Bovin,  Mr.  Aiuieyy  and  Mr.  NkhoUy  for 
the  sevend  Defendants. 

It  is  true,  that  the  partnership  cmitinQes  after  a  disso- 
lation  until  the  joint-contracts  of  the  partners  arc  fiil- 
fiHed,  or  the  joint  liabilities  arc  determined.  Bnt  it 
docs  not  continue  so  as  to  enable  the  surviving  or  con- 
tinuing partners  to  make  a  new  contract ;  and  to  that 
extent  the  argument  must  go,  if  it  be  insisted  that  any 
act  or  conduct  of  the  surviving  or  continuing  partners 
can  keep  alive  a  debt  or  obligation,  or  otherwise  aug- 
ment or  prolong  any  liability  of  the  estate  of  the  de- 
ceased partner,  which,  but  for  such  act  or  conduct,  would 

(a)  1  Mer.  568.  (d)  Ubi  supnu 

(b)  2  Ves.  100.  (e)  4  Esp.  89. 

(c)  lOVes.  113,  n.  33. 


^ 
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have  been  cxtinguiBhed.  There  is  no  authority  what- 
ever for  the  proposition,  that  anything  done  by  a  wir- 
▼iving  partner  can  have  such  an  effect ;  and  there  is,  on 
the  other  hand,  dear  authority  that  it  cannot :  Atkins 
V.  Tredffold  (a),  Slater  v.  Lawsan  (J),  AuU  v.  Good" 
rich  (c),  Scholey  v.  Walton  (rf),  Barker  v.  Buttress  {e\ 
Ex  parte  Woodward  (f).  If  no  act  of  the  surviving 
partner  can  affect  the  estate  of  the  deceased,  it  is  unne- 
cessary to  discuss  the  consequences  of  particukr  acts, — 
as  for  example,  the  continued  use  of  the  name  of  the 
deceased  partner  by  the  survivors.  But,  it  is  plain,  the 
estate  of  the  deceased  partner  could  not  be  rendered 
liable  by  that  ciroumstance :  Webster  v.  Webster  {g). 
And  the  same  may  be  sidd  of  the  indorsement  by  the 
clerk  of  tiie  interest  paid  on  the  notes,  and  of  the  accept- 
ance by  one  of  the  surviving  partners:  Tullock  v. 
Dunn  (A).  Such  an  indorsement,  or  payment,  or  accept- 
ance, after  the  statute  had  run,  would  not  revive  the 
debt :  Hyde  v.  Johnson  (t).  Nor  can  any  of  the  execu- 
tors or  devisees  be  affected  by  not  interfering  in  the 
business  of  the  surviving  partners  after  the  decease  of 
Sir  Richard  Bassett^  whether  they  did  or  did  not  know 
that  his  name  was  still  used  in  the  firm :  Doe  d.  Smith 
and  Payne  v.  Webber  (A).  The  Courts  are  careful  not 
to  interfere  between  a  debtor  and  creditor,  to  enlarge 
the  contract  of  either  party:  Cameron  v.  Smith  (Z).  The 
contract  of  the  bank  with  the  debtor,  which  was  joint 
during  the  life  of  all  the  partners,  became,  by  the  death  of 
one  of  the  partners,  several,  as  to  his  estate :  Slatery.  Laio^ 
son(m).     The  partners  have,  no  doubt,  mutual  equities. 


1845. 


Argmmeni, 


(a)  2  B.  &  C.  23. 

(b)  1  B.  e$c  Adol.  396. 

(c)  4  Russ.  431. 

(d)  12  Mee.  &  W.  610. 

(e)  7  Beav.  134. 

(/)  3  Mont.  &  Ayr.  232. 


(g)  3  Swanst.  490,  n. 
(/*)  Ry.  &  Mo.  416. 
(i)  2  Bing.  N.  C.  776. 
(k)  1  Ad.  &  Ell.  119. 
(/)  2  B.  &  A.  305. 
(m)  Ubi  supra. 
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1845.  They  are  entitled  to  have  the  accounts  of  their  tronsao- 
lions  taken^  and  the  affairs  wound  up ;  and  this  equity  the 
creditor  of  any  of  the  partners  may  insist  upon^  in  order 
by  that  means  to  recover  payment  of  his  demand  out  of 

rgum    .      ^^  surplus,  if  there  be  any,  which  is  due  to  his  debtor 
from  the  partnership.     Even  this  equity^  whether  it  be 
or  be  not  barred  by  the  Statute  of  Limitations,  cannot 
be  prosecuted  after  long  dehiy :   Tatam  v.  TFiBiams{a\ 
But  the  bill,  in  this  case,  is  not  framed  or  directed  to 
the  prosecution  of  any  such  equity  as  the  argument 
supposes.     It  is,  in  fact,  framed  upon  grounds  which 
expressly  exclude  the  existence  of  any  equity  or  claim 
entitling  the  surviving  partners  to  call  for  aid  from  the 
estate  of  the  deceased :  Ex  parte  Ruffin  (b).    The  form 
of  the  note  binds  the  maker  to  pay  at  a  certain  time 
after  '^  sight."    The  *^  sight "  necessai-ily  takes  place 
whenever  the  note  is  presented  to  tiie  maker  for  pay- 
ment, either  of  the  whole  amount  thereby  made  pay- 
able, or  for  payment  of  part  of  that  amount.     It  fol- 
lows, that  the  *^  sight "  referred  must  have  happened  at 
the   first  payment  of  interest  upon  the  note,  for  the 
note  was  then  presented  by  the  payee,  and  the  fact  of 
payment  of  interest  indorsed  upon  it.    The  presentanent 
or  acceptance  may  be  in  any  form  or  manner :  Powell  v. 
Mounter  {c)\  and  the  statute  would  run  from  the  first 
moment  at  wliich  the  debt  was  due,  and  default  was 
made:    Hemp  v.  Garland {d)y  Whitehead  v.  Walker  (e). 
Waters  v.  Earl  of  Thanet  (/).     Even  treating  the  pay- 
ments as  admissions  in  any  respect  affecting  the  estate 
of  the  deceased  partner,  they  were,  at  the  utmost^  ad- 
missions by  an  executor,  which  could  not  affect  the 
real  estate :  Putnam  v.  Bates  Q/). 

(a)  3  Hare,  347.  (e)  9  Mee.  &  W.  506. 

(6)  C  Ves.  119.  (/)  2  Q.  B.  Rep.  757. 

(c)  1  Atk.  61 1.  (g)  3  Rusa.  188. 
{d)  3  Gale  &  Dav.  402. 
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It  was  inaisted  moreover,  on  behalf  of  some  of  the        1345, 
Defendants,  who  claimed  under  a  settlement  of  part  of 
the  property,  that  a  creditor  of  the  deceased  could  not 
pursue  the  estate  in  the  hands  of  a  purchaser  for 
valuable  confflderation:  Richardson  v.  Harton{a).  Argument. 

Mr.  JRamiIfy,  in  reply. — ^It  is  impossible  for  the  Court 
to  hold  that  the  estate  of  a  deceased  partner  may  not  be 
aflfected,ormay  notbebound  by  the  acts  of  the  surviving 
partners.  The  force  of  the  partnership  contract  renders 
it  inevitable.  Take  the  case  of  a  firm  who  had  contracted 
to  execute  a  certain  work,  involving  hrg^  expenditure, 
and  requiring  extensive  agencies:  one  of  the  partners 
dies^ — still  the  contract  must  be  performed, — ^the  survi- 
vors must  go  on  with  it,— *they  must  use  the  necessary 
means  to  complete  the  undertaking, — and  enter  into  all 
the  subordinate  agreements  or  contracts  which  the  busi- 
ness requires.  They  may  act  wisely  or  imprudently,  but 
still,  by  the  bestexercise  of  their  judgment  must  the  estate 
of  the  deceased  be  bound.  The  subordinate  contracts 
made  by  the  survivors  arise  out  of  the  pre-existing  con- 
tract, but  they  are  in  fact  new  contracts,  and  although 
they  are  new  contracts  yet  they  are  binding  even  as  against 
the  estate  of  the  deceased.  Wherein  does  the  distinction 
consist  between  the  contract  to  pay  a  sum  of  money  and 
interest,  and  a  contract  to  do  anything  else?  When  the 
performance  of  the  contract,  the  payment  of  the  money, 
is  required,  the  surviving  partners  must  exercise  their 
best  discretion  as  to  what  is  fit  to  be  done.  It  is  not 
suggested,  that  in  this  case  their  discretion  was  fiiuudu- 
lently,  or  was  not  soundly,  exercised.  They  pidd  the 
bterest,  and  not  the  principal  of  the  debt.  Can  it  be 
disputed,  that,  in  taking  the  accounts  between  the  part- 
ners, the  survivors  might  have  taken  credit  for  this  pay- 

(a)  7  Beav.  112. 
Vol.  v.  f  h.  w. 


66  CASES  IN  CHANCERY. 

Ig45^  ment, — or  that  if  they  had  paid  the  whole  debt  they 
might  have  taken  credit  for  it?  And  is  it  not  a  neoes- 
8aryoon8eqiienoe»that  the  estate  of  the  deceased  partner 
ia  bound  by  the  acts  of  the  survivors? — ^that  it  is  bound 
not  only  by  what  the  survivors  did,  but  by  the  oonse* 
quenoes  of  their  not  having  done  what  in  their  discretion 
they  determined  not  to  da  They  determined  not  to  pay 
the  debt  at  that  time,  but  to  pay  the  interest,  which  was 
the  price  of  the  forbearance  of  the  Phunlaffi  to  enibroe 
thdr  daim.  That  contract  for  forbearance  the  estateof 
the  deceased  partner  was  a  party  to,  and  entitled  to  the 
benefit  of^ — as  it  would  have  been  entitled  to  the  benefit 
of  the  payment,  and  release  of  the  debt,  if  the  debt  had 
been  then  paid  out  of  the  partnership  property.  The 
Piaintifis  are  not  bound  to  shew  that  the  payment  of  the 
interest  instead  of  the  debt  was  the  best  course  which 
could  have  been  taken  for  the  benefit  of  the  estate  of 
the  deceased.  It  probably  was  the  best  course;  but  it 
is  suffident  for  the  Plaintiflb,  to  shew  that  it  was  the 
course  which  the  surviving  partners  tool^  in  order  to 
carry  into  effect  the  contract  of  the  firm;  and  that  the 
propriety  of  the  course  so  taken  is  not  impeached  by  the 
representatives  of  the  deceased  partner.  It  has  been 
said  also^  that  the  executors  could  not,  by  suffering  the 
name  of  the  deceased  partner  to  be  continued  in  the 
business,  render  his  estate  liable;  and  if  it  be  admitted 
that  they  could  not,  by  that  means,  prejudice  their 
cestui  que  trust,  or  the  parties  beneficially  interested 
under  the  will  of  their  testator,  yet  so  far  as  they  are 
themselves  beneficially  interested  in  the  testator's  estate 
they  may  be  made  liable.  According  to  all  analogy,  in 
equity,  their  conduct  would  be  made  to  affect  their  own 
interests  in  the  estate  of  the  party  with  whose  name  and 
credit  they  so  dealt 
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Vicb-Chancxllor: — 

I  think  the  OMes  of  Atkins  v.  TndgoU  (a>  Slater  v. 
Lantmm  {b\  and  Ault  y.  Goodrich  (c)  mu«t  goTem  this 
caie;  and  that  the  acts  of  the  BunriTing  partners  of  the 
banking  finn«  aa  suoh  partners,  have  not  had  the  effect 
of  keeping  the  Phdntiff's  debt  alive  against  either  the 
real  or  personal  estate  of  Sir  Richard  BoMsetL 


1845. 


^09.  14. 


The  second  question  made  in  argument  was,  whether 
the  acts  done  by  the  surviving  partners,  or  rather  by  the 
bank,  are  not  to  be  taken  as  the  acts  of  the  executors, 
or  of  one  of  the  executors  of  Sir  Richard  Bassetts  one 
of  such  executors  being  a  partner  in  the  banking  firm. 
My  (^nnion  is,  that,  with  respect  to  the  acts  of  the 
surviving  partners,  they  were  such  as  the  surviving 
partners  in  that  character  were  bound  and  might  have 
been  compelled  to  do,  and  consequently  that  they  are 
not  acts  which  I  can  treat  as  acts  of  the  executors  of 
Sir  Richard  Boiteti. 

The  third  question  is,  whether  the  Plaintiffs  could 
enforce  thdr  debt  against  Sir  Richard  Bassetfs  estate, 
by  reason  of  the  equities  between  the  siurviving  partners 
and  his  estate;  and  this  depends,  in  the  first  instance, 
upon  the  form  of  the  pleadings.  In  order  that  the 
Plaintiffs  may  have  such  an  equity,  it  is  necessary  that 
the  accounts  of  the  partnership  should  be  taken,  for 
the  Plaintiffs  are  only  entitied  to  stand  in  the  place  of 
the  surviving  partners  of  Sir  Richard  Bassett,  against 
his  estate.  Now  the  pleadings  appear  to  me  to  have 
been  framed  not  only  so  as  not  to  raise  that  question^ 
but  to  have  been  anxiously  framed  for  the  purpose  of 


(a)  2  B.  &  C.  23.  {b)  1  D.  &  Adol.  396. 

(e)  4  Ross.  430. 

f2 


e»  CJkSES  a  CBASCEMY. 

y^H^  ihewiug  dnt  dbe  Flaiadfi  «e  mmpellffi  (m  ihej  dmOf 
jccoijuig  to  dbe  eave  of  IFiaiJMii  t.  ffi  irfi  rwn  (a),  to 
be  estided  to  do,)  to  ptamt  dmedw  lie  wtaaaU  ertate 
of  Sir  Bkkard  Bastett,  wad  boC  to  «ck  refief  s^anHt  his 
crtitethrowg^MiiuififingpMiMis  Itii^I  Amkyim- 
posAleto  read  dbe  plado^  witkoat  Kcii^  tbaft  tins 
WW  adfindljr  dow^  widi  lefevewe  to  tibe  fiid^  dH^  in- 
ftead  of  Sff  fiKAorrf  B«Ktt  beiig  iiridiled  to  kii  pvt- 
ntn,  Ui  |Mitiicu  were  iiAbied  to  Ub  m  imicfctrftlie 
partnodi^  dfjilingib  ^nt  ii  an  flMPer  to  tlie  aigii~ 
mcntwliidi  wwfiiSBdedon  tlie  hagigerfl^ori  IamtW' 
dakmBrakiMmiUr.Brikum(i)waiaildMd  C&Uemkam 
in  Viifar  ▼.  &w»  (e). 


If  toe  Mirfifiug  portnoi  nHj^  ai  iinilwibtcdly  tk^ 
t^"^  nHj,  boA  in  bw  and  cqoitjr,  plead  tlie  statntei^linii- 
^^2!^'  tatioiisinbarof  tliedaimofacxefitori^tliefinnyaod 
Tfr^*^— -  Aat  whether  the  partnrfAIp  joeoimtw  ha?e  or  hare  not 
•rtLeinB  been  aetded  between  Aemwrfreg  and  a  letiied  partner, 
miMtmhf  ^  ^  estate  of  a  deceased  partner,  it  ^ipean  to  me 
J^^^^^  impoasible  to  contend  with  saocess  that  the  estate  of  a 
^ian^tkt  deceased  partner  dioald  not  be  entitled  to  the  same 
drticM  to  dSe  defence  onlj  because  the  partnerahqi  accoimtw  haye  not 
XI^^^IZ^^  been  taken.  If  I  were  to  go  the  whole  lei^  of  the 
Jj^2^^  Plaintiflrs  aigmnent  upon  tlus  point,  it  would  follow, 
t^epi  tkaii«  that  the  statnte  of  limiUUions  ne^er  coold  be  pleaded  in 
tired  |«rteai,  ^^^^  ^  *  dd[>t  clMmed  to  be  owing  firom  a  dtasolyed 
XxuwmTy^x^  partnership,  SO  loi^  as  the  partnerahqiaoooants  remained 
M^pst-  misettled.  I  am  satined  that  ndther  Lord  Zoa^fe 
€omtiMm€wm>'  noT Loid  GittoiAaai  intended to  dedde an V sodi abstract 
ntittdvmu      pi'c^KMtion  as  that  for  whidi  the  phuntifi  haye  con- 


■^^^S"  tended. 


Tbe  raly  other  question  is  the  fcmn  of  the  note,  and 
to 

the  like  pfD« 

tcctSoB.  (a)  1  MjL  &  K.  682.  (&)  1  Keen,  206. 

(c)  4  MyL  &  €r.  101. 
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the  manner  in  'which  the  parties  have  acted  with  refer-  1345, 
ence  to  it.  If  the  payment  of  the  interest  upon  the 
note  had  been  in  conformity  with  the  rights  of  the 
parties,  it  is  impossible  that  I  could  consider  the  note  as 
not  haying  been  presented  for  sight  long  before  the  death  ^^^^iT"^^- 
of  Sir  Richard  Bassett.  But  it  was  said,  that  it  was 
apparent  that  the  payment  of  interest  was  not  according 
to  the  tenor  of  the  note,  and  that  I  must  therefore 
assume  that  such  payment  had  been  made  in  considera- 
tion of  the  note  not  having  been  presented,  and  in 
pursuance  of  an  agreement  to  that  effect.  No  such 
agreement  has  been  suggested  on  the  pleadings,  and  the 
statements  in  the  pleadings  appear  to  exclude  that  sug- 
gestion. [His  Honor  read  the  statements  in  the  bill  to 
the  effect  that  the  interest  on  the  400/.  and  on  the  two 
promisBory  notes  was  from  time  to  time  duly  paid  by 
the  firm  of  Sir  Richard  Bassett,  Roe  and  Blachford,  and 
was  duly  received  by  David  Way,  and  by  the  Plaintiffs 
up  to  the  Slst  of  December  1842.]  This  is  an  allega- 
tion that  the  parties  acting  upon  the  receipt  and  upon 
the  notes  have  duly  and  r^nlarly  paid  interest  upon 
them.  I  think  the  statute  of  linutations  which  has  been 
pleaded  is  an  answer  to  the  claim  made  in  this  case. 

Bill  dismissed  with  costs. 
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i6/?iw.  MACKIE  V.  MACKIK 

De?!fe  and  be-   J  OHN  MACKIE,  by  his  will,  dated  in  Novemberj 
3!^^^d!td    1838,  after  giTOig<»rtainlegadefl,deviBed  and  bequ^ 
penmiai  estate    ^j  iiig  j^  estate,  and  the  reridue  of  his  personal  estate,  to 

to  traateei,  up-  i    •     •    . 

oQ  trnrt,  with  ^.  Mochie  and  H.  G.  WUHams,  their  heirs,  ezeoutors, 

ipe^^the  administrators,  and  asugns,  respectively,  upon  trust,  with 

^^^f  ttS  ^  convenient  speed,  absolutely  to  sell  and  dispose  of 

penonai  e^te  y^  ^^  ygsI  estate,  and  such  part  of  his  said  personal 

BM  WM  in  itl  ,  , 

nature  saleable,  estate  as  was  saleable  in  its  nature,  either  by  public 
and timeof  sale  auctiou  or  private  c(mtract;  and  directed  that  the  time 
^tii^^  and  mode  of  sale  should  be  entirely  left  to  the  diacretion 
aooonnta  and  of  of  his  trustecs  or  trustoe  for  the  time  being*    And  he 

reoniring  pay-  n        i        •         i^   • 

mentofwhat  directed  his  trustees  or  trustee  for  the  tune  being  to 

to^M^  call  in  and  require  payment  of  all  such  debt  and  debta^ 

^^  to^the*  '^^''^  ^^  BVOBOfi  of  moucy  as  should  be  due  or  owing  to 

diacretionofthe  him  at  the  time  of  his  deccase, and  alsotoprooecdto  settle 

QDtii  sQch  sale  and  adjust  all  outstanding  accounts  of  his  mercantile 

l^Hirtm^rof  l^ouse  or  firm,  and  get  in  and  receive  all  such  sum  and 

h»  co-partner-  gm^g  ^f  money  as  should  upon  such  settlement  appear  to 

ship  aooounta,  •^  *  i 

therentaandin.  bedttctohim.  And  the  tcstator  further  declared  that  the 
and  personal  time  and  mode  of  settling  and  adjusting  such  accounts, 
?^^^jj^5^^  and  requiring  payment  of  what  should  thereupon  appear 
the  interest  on    to  be  due  and  owing  to  him,  should  be  left  entirely  to 

any  debt  or  ^ 

debts  owing  to 

the  testator,  to  be  paid  to  the  same  persons  and  in  the  manner  directed  with  respect  to  the 

income  of  the  estate  when  inTcated.    The  testator  gare  the  produce  of  his  real  and  personal 

estate  to  his  two  daughters  for  their  Htcs,  with  remainder  over ;  and  he  recommenoed  each 

of  his  two  daughters  to  pay  25/.  a  year  out  of  her  moiety  of  the  income  of  his  estate  for  the 

education  and  maintenance  of  his  nephew,  until  the  nephew  attained  twenty«one  years  :~^ 

Heldf  that  (there  being  no  improper  delay  in  the  conversion  of  the  estate)  the  daughters 
of  the  testator,  as  tenants  for  Ufe,  were  entitled  to  the  income  actually  produced  by  the 
residuary  estate  doriog  the  interval  before  the  sale  or  realisation  of  the  whole  of  such  estate, 
and  the  investment  thereof  according  to  the  directions  in  the  will ;  but  that  they  were  not 
entitled,  during  that  interval ,  to  any  interest  upon  such  parts  of  the  residuary  property,  or 
on  the  value  of  such  parts  thereof  as  were  unproductive. 

That  the  two  sums  of  25/.  were  only  to  be  allowed  by  the  daughters  to  the  nephew 
yearly  out  of  their  income  during  their  lives,  and  that  such  sums  did  not  constitute  a  chaige 
upon  the  life  interests  of  the  daughters  for  the  whole  period  of  the  minority  of  the  nephew. 
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the  discretion  of  hia  trast^es  or  trustee  for  the  lime  l^^ 
and  that  the  produce  of  any  such  sale  or  sales  as  afore- 
rnid,  and  all  other  sum  or  sums  of  money,  to  be  received 
by  his  said  executors  and  trustees  for  or  in  respect  of 
any  such  debt  or  debts,  or  arising  from  his  share  and 
interest  in  the  business  then  carried  on  by  him  in  co- 
partnership with  the  said  H.  G.  fFUHams,  and  all  other 
his  personal  estate  when  converted  into  mcmey,  should 
from  time  to  time  be  invested  by  his  trustees  or  trustee 
(or  the  time  being,  in  their  or  his  names  or  name,  upon 
Govenmieiit  or  real  securities  as  therein  mentioned,  as 
the  trustees  or  trustee  for  the  time  being  might  think 
advisable,  with  ftdl  power  to  vary  such  investment  from 
time  to  time  as  they  or  he  should  think  proper.  And 
the  testator  declared  that  his  trustees  or  trustee  for 
the  time  being  should  be  possessed  of  the  said  stocks, 
funds,  and  securities,  and  the  interest,  dividends,  and 
income  thereof,  upon  the  trusts  thereinafter  declared. 
And  the  testator  directed  that  until  such  sale  or  sales 
respectively,  and  the  receipt  of  such  debt  or  debts 
reflectively,  and  the  final  settlement  and  adjustment 
of  his  co-^Mrtnershq>  accounts,  the  rents  and  income 
of  his  said  real  and  personid  estate  respectively  re- 
maining unsold,  which  should  accrue  due  after  his 
decease,  and  also  the  interest  which  should  be  received 
in  respect  of  any  such  debt  or  debts  owing  to  him  as 
aforesaid,  or  in  respect  of  his  capital  invested  in  his  said 
partnership  business,  should  be  paid  to  the  same  persons, 
and  q>pUed  in  such  and  the  same  manner  as  was  there- 
inafter provided  with  respect  to  the  dividends,  interest, 
and  annual  income  of  his  said  real  and  personal  estate, 
after  such  investment  tiiereof  as  thereinbefore  mentioned. 
And  the  testator  directed  his  trustees  or  trustee  for  tiie 
time  being  to  stand  possessed  of  the  produce  of  his  said 
real  and  personal  estate  and  effects:  as  to  one  moiety 
thereof^  in  trust  to  pay  the  annual  produce  thereof  unto 


1845. 


eiVlMMNi, 
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his  daughter  Flora  West  Mackie  during  her  life;  and  after 
her  decease^  upon  trust  for  her  children  as  therein  men- 
tioned. And  as  to  the  remaining  moiety  thereof,  in 
trust  to  pay  the  annual  produce  thereof  imto  his  daughter 
Ann  Simpson  Mackie^  during  her  life,  and  after  her  de- 
cease upon  similar  trusts  for  the  benefit  of  her  children* 
And  the  testator  directed,  that,  in  case  either  of  his  said 
daughters  should  die  without  having  any  child  who 
should  attain  a  vested  interest  in  the  moiety  thereinbefore 
bequeathed  to  or  in  trust  for  such  daughter,  such  moiety 
should  be  held  upon  the  trusts  declared  respecting  the 
other  moiety.  And  in  case  both  of  his  said  daughters 
should  die  without  having  any  child  who  should  attain 
a  vested  interest  in  the  produce  of  his  said  real  and 
personal  estate,  then  the  same  should  remain  and  be  in 
trust  for  the  person  or  persons  who  under  or  by  virtue 
of  the  statute  made  for  the  distribution  of  the  estates  of 
intestates  would  then  be  entitled  thereto  in  case  he  (the 
testator)  had  died  intestate.  And  the  testator  appointed 
W.  Mackie  and  H,  G.  fVUHamSf  executors  of  his  will; 
and  he  added  ^^  I  recommend  to  each  of  my  said  daughters 
to  pay  and  allow  by  brother  fF.  Mackie  the  sum  of  257. 
per  annum  out  of  her  moiety  of  the  income  of  my  estate, 
to  be  employed  by  him  in  the  maintenance  and  education 
of  my  nephew  WiUiam  Lewis  Mackie,  in  such  manner  as 
my  said  brother  shall  think  proper,  until  my  sidd  nephew 
shall  attain  the  age  of  twenty-one  years.  I  earnestly 
and  strongly  recommend  and  counsel  my  s^d  daughters 
to  settle  and  assure  my  property  to  which  they  are  or 
may  become  entitled,  either  under  or  by  virtue  of  the 
settlement  made  on  my  marriage  or  otherwise  (but  ne- 
vertheless at  their  own  discretion,  and  with  full  and  free 
permission  and  liberty  to  act  therein  as  they  may  think 
fit),  upon  similar  trusts  to  those  which  are  herein 
declared  concerning  the  residue  of  my  real  and  personal 
estate. 
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The  testator  died  in  January^  1839.  The  executors, 
in  April  foUowingy  filed  the  bill  against  the  testator's 
daughters,  Flora  West  Machie  and  Ann  Simpsany  at  that 
time  infants  and  unmarried,  and  also  against  WiViam 
Lewis  Machie^  the  nephew,  to  obtain  the  direction  of  the 
Court  in  the  administration  of  the  estate.  Flora  West 
Maekie  attained  her  age  of  twenty-one  years,  and  died 
in  1840,  haying  by  her  will  bequeathed  the  whole  of  her 
property  to  her  dster  Ann  Simpson  Maekie^  whom  she 
appointed  her  executrix.  Ann  Simpson  Maekie  attained 
her  age  of  twenty -one,  and  died  in  1842,  having  by  her 
will  given  the  whole  of  her  property  to  her  executrix 
Ehza  Laing.  A  supplemental  bill  was  filed  against  Eliza 
Laing  and  her  husband,  and  the  parties  who,  at  the 
death  of  the  last  survivor  of  the  two  daughters,  would 
have  been  entitled  under  the  statute  of  distributions  to 
the  testator's  estate  if  he  had  died  intestate. 


1845. 


SMtmetU. 


It  appeared  by  the  Master's  report  that  the  residue  of 
the  testator's  estate  consisted  of  a  sum  of  935/.  in  the 
hands  of  the  executors;  a  debt  of  6241/1,  due  to  the 
estate,  as  the  testator's  share  of  a  partnership  which  he 
had  carried  on  with  H.  G.  Williams^  one  of  the  plaintiffs; 
a  sum  of  4812/.  Consols,  standing  in  the  names  of  the 
executors;  a  lease  of  certain  premises  for  twenty-one 
years,  determinable  at  the  option  of  the  lessee  at  the 
end  of  the  first  seven  or  fourteen  years,  at  a  rent  of 
120/1;  and  a  reversionary  interest  in  a  moiety  of  a  sum 
of  50O0L  Consols,  expectant  on  the  decease  of  Mrs. 
ThomaSy  a  lady  of  very  advanced  years.  The  Master 
found  that  it  would  not  be  for  the  benefit  of  the  estate 
that  the  reversionary  interest  in  the  moiety  of  the 
5000/1  Consols  should  be  sold.  The  two  annual  sums 
of  25/1  each  had  been  paid  to  the  testator's  brother  W. 
Maekie,  for  the  benefit  of  the  nephew  WlUiam  Lewis 
Maekie,  until  the  death  of  the  last  survivor  of  the 
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1345,  teitBtor's  dtogliten;  and  the  Muter  fbond  that  the 
arrean  of  such  rams  fiom  that  tbne,  fftOiam  LewU 
Maekie  being  still  an  mfiutt,  amounted  to  1291.  is.  Sd. 
On  fhrther  dbectioos,  WSHam  LewU  Mackk  pieeented 
his  petition  for  the  payment  of  the  \Wl  2iu  5dL  to  his 
fiither,  for  his  benefit;  and  Mn.  Lamg  and  her  husband 
af^ed  for  payment  to  them  of  what  shoold  be  firand 
doe  to  the  estate  of  Anm  Simpmm  MaeUe,  in  leqMct  of 

the  life  interest  of  the  testator^s  danghters  in  the  reaidiie. 
At  the  bearii^  fi»r  further  directions — 


Mr.  Ucydy  for  the  Flaintiffii. 

Mr.  T^mmeyj  and  Mr.  Tdkr,  for  the  executrix  and 
reoduary  l^atee  of  Ann  Simpton  Maekie. 


Mr.  WUcoek  and  Mr.  Titylor^  for  the  next  of  kin  of 
the  testator. 

The  questions  were,  firsts  whether  the  tenants  fcnr 
life  were,  under  the  tarms  of  the  wiD,  entitled  to  receive 
the  income  of*  the  readuary  estate  in  specif  in  the  in- 
terval bef<»e  its  conversion  into  permanent  investments 
by  the  trustees;  or  secondly,  whether  they  were  en  titled 
during  that  time  to  no  more  than  would  have  been  pio- 
duced  if  the  fund  had  been  laid  out  in  permanent  in* 
vestments;  or  thirdly,  whether,  if  the  tenants  for  life 
were  entitled  to  the  income  of  the  residuary  estate  in 
q[)ecie,  they  were  entitled  to  require  that  a  valuation 
should  be  made  of  the  property  which  produced  no 
actual  inccNne  during  that  interval,  (ur  a  part  of  that 
interval,  in  order  that  an  income  from  that  source,  equal 
to  what  the  property  so  valued  would  have  produced  if 
in  a  state  of  permanent  investment,  might  be  given  tp 
the  tenants  for  life.    On  this  point  the  cases  cited  were 
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thoee  referred  to  in  2  Boper  on  Legacies^  pp.  302  et  aeq., 
ed.3. 

The  other  queation  waa,  whether  the  testator's  nephew 
W.  L.  Mackie  was  entitled  to  have  paid  to  him,  out  of 
what  should  be  found  due  in  respeot  of  the  daughter's 
life  interests!  or  so  far  as  that  would  extend,  two  annual 
sums  of  25/1  each  during  his  minority;  or  whether  those 
sums  were  to  be  considered  only  as  an  allowance  to  be 
made  to  him  by  the  daughters,  year  by  year,  out  of  the 
income  of  each  year  as  they  received  it,  and  to  cease  at 
their  deaths. 


1845. 


JbfumtiU, 


ViCK-CHANCBLIiOB : — 

I  should  have  no  doubt  as  to  the  question  which  has 
been  argued  between  the  representative  of  the  tenants 
for  life,  and  the  parties  entitled  in  remainder,  with 
r^ard  to  the  income  of  the  residue  during  the  lifetime 
of  the  tenants  for  life,  if  the  case  stood  unaffected  by 
the  dause  in  this  will  relating  to  the  power  given  to 
the  trustees  to  postpone  the  sale  or  realization  of  the 
jnoperfy  until  such  time  as  they  should  think  fit,  and 
the  clause  which  directs  what  is  to  be  done  until  the 
investment  shall  have  been  made  according  to  the  trusts 
of  the  will.    Where  a  general  residue  is  given  to  a 
person  for  life  with  remainders  over,  and  there  is  nothing 
more  to  guide  the  judgment  of  the  Court,  the  Court 
does  not  (as  a  matter  of  course)  permit  the  tenant  for 
life  to  receive  the  interest  produced  by  any  part  of  sudi 
residue  (except  such  part,  if  any,  as  may  at  the  time  of 
the  testator's  death  be  in  a  certain  state  of  investment), 
but  converts  the  residue  into  securities  of  a  permanent 
nature,  and  gives  the  tenant  for  life  the  income  derived 
fixmi  socb  securities. 


Judgment, 


CASES  DCHjOCZST. 


IMSu 


r. 


Li  mmh  fmet,  tfce  liiiMr  §m  tSt,  koaig 

r  Q^uied  of 

tfce  xtxal  hteamit  |«viM«J  br  tkeindBi 

^9  it  beooawi 

UKCMiiiy  in  crfer  dbctt  Ae  aMCPEKif  Ae  i 

Bcxwevbicli 

tfce  Onrt  wimii»if»  fisr  it  bbv-  be  ane 

rtned,  iK»^ 

tie  antnt  flf  tk  icadK  indf  dkcdd  he  a 

«a1«»ll7 

ingfr  die  Covt^  ai  a gt'imil  iwit, 
Jake  to  aDeMH  at  vUcfc  tfce  tiIk  cf  »  sDclicf  tbe 
propcrtry  ai  AaJlaoC  Acabeiathtitrtecf  iefyntaimt 
vfcicb  tfce  Court  leqaiio^  aaD  be  aeoeftamed.  But 
wbcB  fas  in  tfcepiCMBi  ctBt)  tfce  tedatcr  amMeli  wiecti^ 
that,  until  his  fgupcrtj  dall  be  actrnDr  eooferted,  the 
tenant  ftr  file  daSk  leccife  die  actndl  income  of  Ub 
prtfpeiij  in  ^ecie  a§  it  stood  at  hi^  deadi,  the  nde  le- 
iiaied  to  baa  no  ^iplifatiwi;  the  Comt,  in  mch  a  case^ 
baa  onlj  to  aee  that  the  propertriB  eonrerted  withoot 
nnpropcr  doar ;  and  it  czecnteB  die  drcliicd  mtcntion 
of  the  tegtate  in  aDoving  tfce  tenant  tar  fife  to  reoare 
die  income cf  tfce  piupcitj  until  gach  oumeMitaL  Tbk 
afguumt  is  fertified  in  the  pvcMnt  cme  bjr  adrertii^  to 
the  state  of  the  testatior's  piupeiU — lor  rramplej  his 
partnenlnp  ptopeiij — at  the  date  of  his  wilL 

It  was  Bud,  howerer,  that  die  Court  at  all  events 
should  convert,  or  treat  as  conTerted,  at  the  end  of  a 
year  fiom  the  testator's  deadi,  so  mndi  of  his  pruperty 
as  was  then  and  his  once  been  nnprodoctiTe.  But  if 
I  am  right  in  the  coodoaon  I  haTe  come  toi,  as  to  the 
general  esftate,  I  caimot  vpfij  diflferent  roles  to  different 
parts  of  the  property,  aoeorfii^  as  it  may  be  more  ot 
less  productive^  fiom  the  acddental  profits  of  trade, 
from  cEvidends,  or  fiom  other  drcumstsnoes.  The  non- 
conrerskm  of  one  part  of  the  property  is  beneficial  to 
the  tenant  finr  life;  the  non-ccmTerBion  of  anodier  part 
is  beneficial  to  the  remainderman.  Imnstpresomethat 
the  testator  made  his  will  and  allowed  it  to  speak  at  his 
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death  with  reference  to  his  knowledge  of  the  state  of  his 
property.  In  modem  cases,  circumstances  apparently 
trifling  have  been  held  sufficient  to  entitle  a  tenant  for 
life  to  the  enjoyment,  in  specie,  of  the  residue  for  his 
life;  and  in  thb  case  there  is  no  reason  why  I  should 
refuse  to  follow  the  words  of  the  testator's  will,  until 
his  property  is  actually  converted,  provided  sudi  con- 
version is  not  improperly  delayed.  I  give  no  opinion  as 
to  what  the  decree  in  this  case  would  have  been,  if  im- 
proper delay  had  been  a  point  in  the  cause.  The  cases 
of  SitweU  V.  Bernard^  and  the  other  cases  in  2  Roper, 
p.  301  (a),  are  the  converse  of  this  case. 


1845. 


Judgment, 


The  question  which  remains  is,  as  to  the  allowance 
to  the  nephew.  The  words  of  the  will  are  capable  of 
the  construction  contended  for  by  Mr.  Lloyd,  and  also 
of  that  contended  for  on  the  other  side,  and  the  question 
is,  which  of  the  two  constructions  is  to  be  adopted.  If 
the  effect  of  the  will  be,  that  the  testator  has  created  a 
diarge  upon  the  life  income  of  each  of  the  daughters,  to 
the  amount  of  25h  a-year  in  favor  of  the  nephew,  it  is 
dear  that  the  charge  will  override  all  that  they  take, 
whether  annually  or  not.  If,  on  the  other  hand,  the  in- 
tention be  that  the  daughters,  out  of  what  they  annually 
receive  shall  each  make  an  annual  allowance  to  the 
nephew  of  252.,  then  a  different  rule  is  applicable.  I 
have  looked  at  the  case  with  the  view  of  determining 
whether  the  will  affords  evidence  of  any  paramount 
intention  that  the  nephew  should  at  all  events  have  two 
annuities  of  25/.  each,  during  his  minority:  it  is  clear 
that  the  testator  had  no  such  paramount  intention;  for 
the  daughters  might  in  the  first  place  have  died  before 
any  part  of  the  residue  became  payable,  and  secondly, 
the  daughters  if  they  had  lived,  might  not  have  receiv- 


(a)  Treatiae  on  Legacies,  ed.  3. 
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1846.  ^  eDoagli  to  proride  for  the  ^pajmeoA  of  KL  'oaoh 
MryeBT,  untH  tbe  nqiheir  mtteiiied  Iub  majority;  ftud  in 
ndtber  of  those  cases  is  there  anj  charge  upon  the 
reridne,  that  la,  Qpoo  thoee  who  are  lees  the  olgecta  of 
the  testotot^s  bounty  than  Ua  daogfateiay  to  aa  to  aa- 
enre  the  eontinnance  of  the  anrndtiea  of  26L  during 
the  minority  of  the  nephew.  It  ia  dear,  thenfim^  timt 
there  ia  no  paramount  intention  that  lie  ahoold  at  aU 
erenta  recrive  thoee  annual  soma.  It  ia  impoMble  to 
doubt  that  the  dangfaters  were  more  the  olgecta  of  the 
teetator'fl  bounty  than  the  nephew  or  thoee  entitled  in 
rcnuunder;  yet,  aoooiding  to  the  limitatiana  in  the  wiDf 
the  nephew  id  to  have  no  provision  made  out  of  the 
remainder.  Aa  I  have  aaid  before^  the  will  ia  deariy 
capable  of  both  interpretationay  and  I  cannot  oarry  the 
conjecture  or  inference  which  I  have  made  beyond 
reaaonableHmita.  It  appears  to  me  the  phin  intention  ii^ 
that  the  daug^tersy  out  of  what  they  receive,  are  to  make 
an  allowance  to  the  nephew^  and  to  retain  the  surplns 
forthemBelvea.  It  is  impoaeible  to  read  the  will  without 
seeing  that  when  the  testator  speaks  of  the  sum  to  be 
allowed  by  the  daughters  of  25iL  a-year  eadif  out  of  their 
moieties  of  the  income,  he  speaks  of  income  which  from 
time  to  time  is  to  come  to  them,  and  out  of  which  they 
are  tomake  thepayment.  Thisis  notthesrefore  acharge 
upon  the  moiety  of  the  income  to  be  raised  by  the 
daughters  during  the  minority  of  the  nephew,  if  they 
receive  enough:  it  is  nothing  more  than  an  allowance 
to  be  made  to  him  in  every  year  out  of  what  would 
otherwise  be  their  available  income.  I  am  very  far  firom 
saying  that  this  is  dear;  but  I  think  it  is  the  sound  as 
well  as  the  natural  construction  of  the  words  of  the 
wiU. 


John 
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Jan.  2\st^ 

MORSE  V.  TUCKER.  ^Sff  ' 

OWEN  EDWARDES,  by  indenture,  dated  a  k»or  coTe- 
in  JanuAry,  1783,  demised  a  farm  in  the  county  of  Ptm-  j^ee  for  quiet 
brokej  to  MorrU  Adam,  his  heirs  and  assigns,  for  the  ^ilTS^' 
Hres  of  three  persons  therein  named^  and  the  life  of  the  premises,  and 

__,  afterwards  de- 

survivor  of  them.    The  lease  contained  a  covenant  by  Tised  his  real 
Jchn  Owen  Edtoardes,  for  himself,  his  heirs,  executors,  ^*J[^  Sarg^ 
administrators,  and  asmms,  with  Morris  AdamSy  his  with  the  pay- 

'^  ment  of  lus 

hdrs  ahd  assigns,  that,  by,  under,  and  subject  to  the  debts.   After 

rents,  cotenants,  and  agreements  therein  contained,  he,  lessor^theiessee 

Morris  Adams,  his  heirs  and  asrfgns,  should  peaceably  biJ^htwSl  m^ 

hav^  hold,  occupy,  possess,  and  enjoy  the  said  premises,  ^^^,  of  tenant 

lor  and  during  the  term  thereby  granted  and  demised,  cutors  of  the 

without  molestation  or  interruption  by  John  Owen  Ed-  pleaded  piene 

wardes,  his  heirs  or  assigns,  or  any  other  person  or  per-  J^hwcupon  ^^ 

sons  lawflilly  claiming,  or  to  claim,  any  right  or  interest  lessee  took  oat 

from,  by,  or  under  him  or  them,  or  any  or  either  of  assets  quando 

4l...«^  &c.,  and  pro- 

™6™*  cured  the  da. 

mages  to  be 
ass^ied  upon  a 

J.  O.  JEdwardes  died  in  1825,  having,  by  his  will,  writ  of  inquiry. 
devised  all  his  unsettled  real  estate  to  his  wife,  Catherine  hig  bill  against 
Edwardes,  for  her  life,  subject  to  and  charged  with  the  JJ^  f^,  fof 

satisfaction  of 
the  damages 
and  coitt  out  of  tilie  real  estate  of  the  lessor  derised  by  his  will. 

HMf  fhsi,  sltfaong^  dtmtgei  recovered  in  an  action  of  covenant,  brought  in  respect  of 
breaches  of  covenant  happen^  after  the  death  of  the  testator,  were  not  a  debt  within  the 
Btatate  of  frtndiilent  denies,  (8  fle  4  Will.  &  M.  c.  14),  yet  they  were  a  debt  payable  out 
of  the  real  estate  of  the  testator,  under  the  charge  of  debts  thereon  created  by  his  will. 


That  the  devisees  were  not  bound  by  the  action  brought,  or  the  inauiry  as  to  damages 
had  against  the  executors,  but  were  entiUed  to  have  the  question  of  the  liability  of  the 
estate  of  the  testator  on  the  covenant  tried  in  an  action  defended  by  the  devisees  themselves. 


The  lessee  having  recovered  damages  upon  the  covenant  in  the  action  directed  by  the 
Conrt,  to  whidi  tb%  deviseea  were  pttties,  wal  held  entiUed,  as  against  the  devisees,  to 
the  amount  of  such  damages, — to  lus  costs  of  the  ejectment, — of  the  action  brought  against 
the  executor8,--<yf  the  action  on  the  covenant  to  which  the  devisees  were  parties, — and  of 
the  suit,  and  also  to  interest  on  the  damages  and  costs,  to  be  computed  mm  the  time  the 
imomit  WM  leestttiiiBd  and  jadgmeot  entered  np  In  the  action  to  which  the  devisees  were 
parties. 


Tec 
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y^4^  ptjmeat  of  lus  just  deface;  and,  after  lier  dfoeawp,  he 
derified  tlie  anne  amo  hie  three  daog^deie^  Amaa  3 f aria, 
CkarbOe,  aadJame,  and  their  le^ncthieheire  as  tenants 
in  onnmon.  And  the  teetttor  bequeathed  hie  perecHial 
estate  to  hie  wife,  and  amMjiiited  her  sole  executrix  of 
hie  wilL  Caiktriae  JEdwarda,  the  widow,  £ed  m  1 826, 
haringyfajherwiDyappcantedTldaMf  JSAoordes  Taekar, 
and  her  three  dai^faten,  Aama  Maria,  CkarkUe,  and 
•/im^  her  execDtor  and  execDtrixea. 

The  lease  of  Jannaij,  1783,  had  beoome  Tested  in 
Thomas  JUme  and  Jame  his  wife.  In  1827,  IHZKcnR 
Edwarde$Tadka^,ihddAaBtB0Kia[JckaOwmEdwardes, 
who  was  entitled  as  tenant  in  tul,  under  a  settlonent 
made  on  the  marriage  afJokm  Owen  JEdwardes,  to  the 
reverrion  of  the  bnds  comprised  in  the  lease,  broo^t 
ejectment  against  Morse  to  recover  the  demised  hmde^ 
on  the  ground  that  the  lease  was  not  a  due  exercise  of 
the  power  of  leaang  given  to  Johm  Owen  Edwardes  by 
the  settlement.  The  Court  held  that  the  lease  was  not 
authorized  by  the  terms  of  the  power,  and  Morse  was 
evicted  (a). 

In  December,  1836,  Aforse  brought  his  action  of  co- 
venant against  the  executors  of  John  Owen  Edwardes 
for  the  damages  of  his  eviction.  The  Defendants  pleaded 
plene  administravit,  and  the  Plaintiff,  Morse^  took  judg- 
ment of  assests  quando  &c.,  and  executed  a  writ  of 
inquiry,  in  which  the  damages  he  flustained  by  hia  evio- 
tion  from  the  farm  were  assessed  by  the  jury  at  2194iL, 
and  with  the  costs  amounted  to  2277/.  Morse  tlien 
filed  his  bill  against  the  executors  and  devisees  of  John 
Owen  Edwardes,  for  payment  of  the  damages  and  costs 


(a)  See  the  reportof  the  case    and  J.  Summons  v,  Marit,  2 
Doe  d.  Harriet,  W.  J.  Tucker,     Cr.  &  Mee.  247. 
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oat  of  the  personal  estate;  and  if  that  should  be 
insufficient,  to  have  the  same  raised  and  piud  out 
of  die  real  estate  of  John  Owen  Edwardes,  devised  bj 
his  will. 

The  case  came  on  to  be  heard  before  the  Lord  Chan- 
cellor in  July,  1841,  when  it  was  ordered  to  stand  over, 
that  a  personal  representative  of  Morris  Adamsy  the 
original  lessee,  nught  be  made  a  party.  Letters  of  ad- 
ministration of  the  estate  of  Morris  Adams  were  after- 
wards obtidned,  and  the  administrator  was  brought  before 
the  Court  by  supplemental  bilL  The  cause  came  again 
to  be  heard  in  May,  1845,  when  liberty  was  given  to 
the  personal  representative  of  Morris  Adams  to  bring  an 
action  upon  the  covenant  agunst  the  personal  represen- 
tatives of  John  Owen  Edwardes;  and  the  devisees  of  the 
real  estate  of  John  Owen  Edwardes  were  to  be  at  liberty 
to  defend  the  action  in  the  names  of  the  personal  repre- 
sentatives. Certain  admissions  were  directed  to  be  made 
on  both  sides,  and  it  was  ordered  that  no  evidence  of 
damage  should  be  given  except  evidence  of  the  value  of 
the  lease  at  the  time  of  the  notice  to  quit,  in  September, 
1831,  and  evidence  of  the  value  of  the  crops  on  the 
ground,  if  any,  at  the  time  of  the  execution  of  the  writ 
of  possession;  and  the  judgment  was  to  be  dealt  with  as 
the  Court  should  direct,  both  as  to  damages  and  costs. 
The  action  was  tried,  and  judgment  recovered  by  the 
representative  of  the  lessee,  for  1465/.  155.  damages. 
The  case  came  on  for  further  directions. 
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SlmUmttU. 


Mr.  Tinney  and  Mr.  Stinlon,  for  the  Pkuntiffd. 

Mr.  Romilfyj  Mn  Pitman,  and  Mr.  Bevir,  for  tl 
fendants. 


Argumeni, 


VOL.  V. 


H.  W. 
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Ig4^  TlieaigiiiiKnElsaiidaiithanlieBdtedneannartk)!^ 

ind  omMMtowd  in  the 


•   1 


»  .  "  J  H  •  U  1 


9. 


Jam.28ik.         The  V]CB42HA»CBU4>By  (afkr  ttaliiig  tbo  piMO^ 
ruipmf.     wUch  had  been  had  in  the  CKuae): — 

The  Phdntiff  chmiia^  finly  the  flDDOimi  of  tl^ 
and  the  ooets  of  the  action  whidi  has  hitely  been  faroai^ 
under  the  diiectioQ  of  the  Court  TotheaedamageBhe 
iDflbtB  he  has  a  lif^t  toadd  thecoetsof  thecgeotmentof 
1833,  whidi  axe  made  up  of  two  parte:  the  coats  paid 
by  him  to  the  defendant^  whidi  amount  to  1092. 14t.  6dL; 
and,  secondly,  his  o wn  ooeti^  to  be  taxed*  Hethenaeeks 
to  add  to  the  amount  of  damages  the  coats  sustained  by 
hun  in  the  acticm  for  mesne  profits,  which  require  the 
same  subdiviaon  as  the  others;  namdy,  the  coats  paid 
by  the  Defisndant  in  the  action  to  the  Phdntiff  in  the 
action,  and  the  coats  of  the  Defendant^  to  be  taxed  The 
Phdntiff  seeks  to  add  also  the  costs  of  the  action  of  coire*- 
nant  against  the  executors;  and  he  claims  interest  upon 
the  aggr^ate  amoimt  of  those  sums  in  this  court 
Lastly,  he  claims  to  be  paid  the  costs  in  equity  of  the 
suit  to  recoYer  the  debt,  and  also  the  costs  of  the  cross 
suit  The  Plaintiff  puts  his  daim  in  a  two-fold  way : 
first,  he  claims  payment  of  his  demand  as  a  debt 
within  the  meaning  of  the  charge  in  the  will;  and  if  not 
entitled  to  that,  then  he  claims  a  right  to  marshal  the 
assets  of  John  Owen  JSdwardes,  so  as  to  take  out  of  the 
real  estate  whatever  amount  of  the  personal  estate  has 
been  applied  in  payment  of  debts  to  the  payment  of 
which  the  real  estate  was  unquestionably  liable.  The 
Defendants,  the  devisees  of  the  real  estate,  inost  that  the 
claim  in  question  is  not  a  debt  within  the  meaning  of 
the  will,  and  they  deny  the  right  of  the  Plaintiff  to 
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nwnlud  the  ftiwtey  under  cbcimuitaiioeB  which  I  shall 
not  at  this  moment  refer  to.  If  that  point  be  also  de- 
cided against  thenii  then  the  Defendants  reost  the  daim 
whk^  is  made  of  interest  and  costs. 

The  principBl  qnestacn  i%  whether  damages  for  a 
eoTensnt  lindi^tt  after  the  death  of  the  testator  is  a  debt 
of  the  testator  within  the  meaning  of  the  word  ^^debt," 
asnsedinthewilL  Upon  that  question,  the  Plaintiff  re- 
Ued  upon  the  oases  of  The  Earl  of  Bath  y.  The  Earl  of 
Bradford  {a)  and  Lemaa  v.  Wright  (6). 
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The  anthmtiee  oited  on  behalf  of  the  devisees  were 
WUmm  V.  J^ubley  (c)  and  JerMnt  r.  Briant  (d).  In 
fFUeoH  V.  JSkubby,  it  was  decided  that  the  devisee  of 
the  real  estate  of  the  covenantor  was  not  liable  in  cove- 
ttuit  in  respect  of  a  oovenant  entered  into  by  the  de* 
visor  for  titles  or  for  qmet  enjojrment,  and  of  which 
oovenant  there  was  a  breach  after  his  death.  The 
ground  on  which  that  dedsion  rested  was^  that  the 
ranedjr  given  by  the  Statute  of  Fraudulent  Devises  (e) 
was  an  action  for  debt  only,  and  that,  unless  an  action  of 
debt  would  lie,  the  statute  was  inapplicable.  The  case 
did  noty  however,  necessarily  dedde,  that  every  case  in 
which  an  action  of  debt  would  lie  would  be  within  the 
statute^  That  question  arose  in  the  case  of  Farley  v. 
Briant  {fy  There  a  surety  entered  into  a  covenant  for 
the  payment  of  rent  of  an  ascertained  amount  by  the 
principal*  No  breach  of  the  covenant  occurred  during 
the  life  of  the  surety,  but  aft«r  his  death  the  rent  was 
mipaid;  and  it  was  held  that  the  devisees  of  the  surety 
were  not  liable  for  the  amount    The  Court,  in  giving 


(a)  2  Vw.  587. 

(b)  2  Myl.  &  K.  769. 

(c)  7  East,  128. 

(d)  6  Sim.  608. 


(e)  SUt.  SSi4  WiU.  &  M. 
c.  14. 

(/)3Adol.&E.839;  S.C. 
6  KsT.  &  Man.  42. 
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Ig^       jik^ment,  said,  tliftt  ma  action  of  detyt  woqU  lie,  l^^ 

the  amoant  doe,  though  damages,  was  liquidated.  The 
decision  proceeded  upon  the  ground,  that,  in  order  to 
bring  the  case  within  the  statote,  the  idalaon  of  debtor 
and  creditor  most  actually  subsist  between  the  parties 
in  the  lifetime  of  both.  In  Jcmkims  v.  BrkaU  {a),  the 
testator  himsdf  granted  an  annuity,  and  bound  himsdf 
by  covenant  to  pay  it.  The  annuity  was  regulariypaidy 
— and  consequently  there  was  no  breadi  of  the  cove- 
nant—during the  life  of  the  grantor,  but  it  fell  into 
arrear  after  his  death;  and  the  Vtoe-Ckamcdbr  ofEng^ 
lofid  held,  that  the  real  estate  in  the  hands  of  the  de- 
visees was  liable.  Upon  the  cases  of  l^boii  V.  JEkai&fejf 
and  Farley  v.  BriaaU  bdng  cited,  the  Vtet-Chemedbir 
said,  ^The  reason  of  the  deciaon  in  fFibam  v.  EMiMaf 
was,  that  the  stat  3  &  4  WilL  &  M.  a  14,  in  the  3rd 
section,  speaksof  an  action  of  debt.  There  the  covenant 
was  contingent,  and  unascertained  damages  only  could 
be  recovered  for  a  breach  of  it.  Here  the  covenants 
are  absolute,  and  the  sums  to  be  recovered  are  certain^" 
and  he  held,  in  that  case,  that  the  devisees  were  liable* 
The  purpose  for  which  the  above  cases  were  dted,  as  I 
understand  it,  was  to  shew  that  the  word  ^debt"  has  a 
strict' legal  acceptation,  and  upon  that  to  found  the 
argument,  that  the  debts,  which,  by  die  will,  are  chaiged 
on  the  real  estate,  cannot  include  the  claim  in  questicm, 
that  it  was  not,  in  &ct,  adebt  at  the  death  of  the  testator. 
If  upon  this  point  I  am  not  bound  by  authority,  I 
should  strongly  incline  against  that  construction  of  the 
will,  which  would  exclude  the  dfdm  in  questicm.  I  do 
not  agree  in  the  observation  made  at  the  bar,  thatdaims 
such  as  these  are,  in  a  moral  point  of  view,  distinguish- 
able  from  debts  due  at  the  death  of  the  testator.  If  a 
person  sells  an  estate  for  its  full  value,  and^  inconddem- 

(a)  6  Sim.  603. 
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tkm  of  that  Talue  bdng  paid  to  bim  by  the  purchaser, 
by  covenant  guarantees  the  title,  I  cannot  agree  that 
sadi  vendor  is  justified  in  enriching  his  personal  estate 
at  the  expense  of  the  purchaser,  and  afterwards  dis- 
posing of  his  property  by  will,  so  as  to  make  his  guaran- 
tie  valueleeB,  though  the  title  to  the  property  should  turn 
out  good  for  nothing.  The  statute  conferred  a  bounty 
upon  some  creditors,  without  altering  the  rights  of  other 
persons,  except  those  who  chumed  as  volunteers;  but  I 
am  asked  to  put  a  construction  on  this  will,  which  sup- 
poses the  testator  lumself  to  have  done  justice  to  one  set 
of  claimants,  and  to  have  intended  to  prefer  his  devisees 
to  another  class  of  claimants,  namely,  those  who  other- 
wise might  have  resorted  to  the  real  estate  by  descent  for 
payment  of  their  demand;  fcnr,  unquestionably,  the  estates 
chaiged  would,  in  the  hands  of  the  heir,  have  been  assets 
by  descent,  and,  as  such,  liable  to  the  demand  in  question. 


1846. 


Judgmmi, 


Ifi  however,  the  effect  of  the  case  of  Farley  v.  Briant 
has  been  to  give  to  the  word  ''debt"  a  definite  legal 
meaning,  not  for  the  purposes  of  the  statute  only,  but 
for  all  purposes,  I  might  (in  the  absence  of  authority)  be 
bound  by  it,  for  I  know  nothing  of  the  testator's  inten- 
tion, except  by  the  words  which  he  has  used  in  his  will. 
I  am  glad,  however,  to  find  that  the  case  is  ruled  by 
sothority.  The  decree  in  Hie  Earl  of  Bath  v.  The  Earl 
iff  Bradford  decided  the  question.  The  authority  of 
that  case  is  certainly  less,  inasmuch  as  the  point  does  not 
appear  to  have  been  there  taken  in  argument;  which 
may  be  accounted  for  by  the  fact,  that  it  was  not  until 
about  fifty  years  afterwards,  when  Wilson  v.  Knubley 
was  decided,  that  the  statute  received  its  present  con- 
struction (a).     The  case  of  Lomas  v.  Wrighty  however, 

(a)  The  Regtstmr's  book  was,  entries  relating  to  the  case  of 
during  the  aigument,  searched  tlie  Earl  of  Bath  r.  Earl  of 
on  behalf  of  the  Platntifis  for    Bradford^  and  it  appeared  that 
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Jfidgmtmi. 


in  wMch  fFiban  V.  &wbley  was  cited»  appeMB  to  me 
to  be  a  dedflion  in  point.  The  plainti£P  in  that  oaae, 
as  in  this,  claimed  damages  under  a  covenant  for  qoiet 
enjoyment:  the  covenant  was  broken  nine  years  after 
the  testator's  deatL  The  testator  in  that  ease  had 
estates  in  the  ooxmtj  of  Leicester,  whioh  were  subject  to 
a  mortgage:  he  had  other  estates  in  the  ooimties  of 
Cheshire  and  Lancaster,  and^  by  his  will,  after  directii^ 
his  debts  to  be  paid  out  of  his  estates,  he  devised  his 
Cheshire  and  Lanc<uhire  estates  to  trustees  to  sell,  and 
out  of  the  proceeds  to  pay  his  debts  (induding  mortgage 
debts)  and  legacies;  and  then  he  devised  his  estates  in 
Leicestershire  to  trustees  for  his  son  John  and  lus  iasoe^ 
in  strict  settlement  The  personal  estate  being  insufli- 
cient  for  payment  of  the  debts,  the  proceeds  of  the 
estates'in  Cheshire  and  Lancashire  were  'applied  in  pay- 
ing the  debts,  including  the  mortgage  debts.  The 
plaintifis  in  that  case  contended,  first,  that  they  had  a 
right  under  the  particular  clause  in  the  will  to  be  oon- 
sidered  as  legatees,  and  as  such  entitled  to  stand  in  the 
place  of  the  mortgagees,  who  had  resorted  to  the  only 
fund  available  to  the  legatees;  but,  secondly,  they  con- 
tended  that  they  were  creditors  entitled  to  be  paid  out 
of  the  real  estates.  Sir  John  Leach  said,  **  It  is  unne- 
cessary to  consider  the  questions  which  were  raised  on 
the  supposition  that  the  plaintifis  were  entitled  to  daim 
as  legatees;  because  I  am  of  opinion,  that,  under  the 
covenants  contained  in  the  settlement,  the  plaintiflh  aie 
to  be  considered  as  creditors.  *  *  •  Asagainst  the 
devisees  of  the  testator,  they  are  entitled  to  stand  in  the 
place  of  mortgagees  who  have  been  satisfied  out  of  the 
fund  provided  for  the  payment  of  debts"  (a).    These 


the  liability  of  the  real  estate  ings,  founded  upon  the  chaige 

to  the  debts  generally^  iuclud-  iu  the  \vill. 
ing  the  judgments  against  the        (a)  2  Myl.  &  K.  776. 
executors,  was,  upon  the  plead-> 
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ireie  the  faoto  apon  which  the  point  was  deddecL  The 
LaeaUrMre  estates,  having  been  devised*  were  thereby 
vithdiawn  from  the  liability  to  the  plaintiffs  in  cove- 
nant. Aocoiding  to  the  case  of  fFilson  v.  Knubley^  the 
ri^t  of  such  creditors  to  come  against  the  Cheshire  and 
LaHeaskir&  estates  depended,  therefore,  wholly  on  the 
will  Thejndgment  decided,  agamst  the  devisees,  that 
if  the  mortgagees,  who  had  two  funds  to  resort  to,  ex- 
hausted the  plaintifib*  only  fund,  the  plaintifis  might 
resort  to  the  fund  open  to  the  mortgagees.  I  think, 
thefiefofe,  that  the  case  of  LomoB  v.  Wright  binds  me, 
and  that  I  must  hold  that  this  is  a  daim  to  which  the 
deyisees  of  the  real  estate  are  liable. 


1816. 


Jmdgmtmi. 


With  regard  to  the  amount  to  be  added,-— excluding 
the  interest^-F-the  Plaintiflb  are  clearly  entitled  to  re- 
oover,  fiist»  the  1465/.  15«.  and  costs;  secondly,  the  costs 
of  the  ejectment  paid  to  the  Plaintiff  at  law,  and  the 
taxed  costs  of  the  Plaintifis  in  equity, — the  same  in  the 
action  fbr  mesne  profits,  the  defence  having  been  con- 
fined to  the  investigation  of  the  amount,  which,  of  course, 
they  oould  not  resist.  They  will  also  be  entitled  to 
Iheir  costs  of  the  action  of  covenant  against  the  execu- 
tofB;  and  as  I  restrained  the  parties  from  going  into 
evidence  on  that  portion  of  the  damages  which  they  had 
sostainedy  I  think,  for  the  purposes  of  the  remaining 
qpiestion*  that  of  interest,  I  must  consider  them  as  added 
to  the  debty  though  I  do  not  know  that  it  will  make  any 
difoenoe  in  the  view  which  I  take  of  the  question  of 
mterast. 


Upon  the  question  of  interest^  the  cases  of  The  Earl 
rfBaih  Y.  Th§  Earl  of  Bradford  and  Hyde  v.  Price(a) 
were  referred  ta     In  the  former  case,  an  action  bad 


(a)  8  Sim.  S78. 
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18I0U  been  broog^  snd  jmignifiil  wis  raeovendy  and  upon 
that  the  bill  ww  filed  to  hs¥e  die  anertuned  unoimt 
pud.  Thrf  were  jndgmfnt  ddyts  befixe  the  statute 
which  entitled  parties  to  haTe  inlciest  upon  ju^ments; 
and  there  die  question  arose,  whether  thej  were  entitled 
to  interest  against  the  devised  estate;  and  Loid  JZvtf- 
teieke  gave  interest:  but  it  is  material  to  obsenr^  that 
that  case  is  £stii^uidiable  firom  the  case  befixe  me^  be- 
cause thej  were  ascertained  amounts.  Itisnotneoessarjr 
to  go  into  the  case  befixe  IxsdJXirAndb^  but  certainly 
the  piactioe  of  die  Court  has  not  been  in  accordance 
with  what  IxxAHardrnkht  appeals  to  hafc  stated  there. 
Lord  HardtckieM  reascmin^  as  I  understand  it,  appean 
to  be  this:  he  says  the  real  estate  is  charged  with  the 
p^rment  of  the  debts,  and  if^  therefore^  die  amount  had 
been  rused  by  die  trusteesi,  (and  they  m^^  lawfully 
have  raised  the  mcmey),  it  is  dear  that  it  must  have 
canned  intarest  as  against  the  estates,  and  die  owner  of 
the  estate  must  have  paid  it;  and  he  says^  if  die  money 
amount  to  more  than  the  debt,  the  Court  does  not  put 
the  estate  in  a  worse  positioD,  by  giving  interest  on  the 
debt,  than  it  would  have  been  in  if  the  trustees  had 
raised  the  money,  and  had  paid  inUaest  upon  it  It 
would,  I  suppose,  fcJlow  finom  that  reasoning,  that,  when 
the  debt  is  ascertained,  QS  there  were  a  devise  to  pay 
debts)^  die  Court  vrill  giro  interest  upon  the  ddii  fiom 
the  be^nning;  but  if  that  were  soi,  die  quesdim  whidi 
was  signed  vrithr^ard  to  interest  in  this  case  would  not 
hare  arisen.  I  think  the  geneial  proposition  may  be 
stated  to  be,  that  a  devise  to  pay  debts  does  notenhanee 
the  amount  of  the  demand,  or  entitle  the  party  to  in- 
terest independendy  of  the  devise,  but,  leaving  the  amount 
unaffected,  it  provides  a  new  fund  for  payment  of  the 
debts.  The  question,  then,  is,  how  am  I  to  apply  that 
to  the  present  case?  Now,  as  against  the  derisees,  I 
certainly  cannot  consider  the  amount  of  the  ^V''"^^^  as 
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having  been  liqnidated  nntil  the  last  judgment  was  re- 
ooveied.  More  was  didmed  than  has  been  established. 
It  was  that  judgment  which  for  the  first  time  ascertmned 
the  amount  of  the  damages,  and  there  could  be  no  legal 
demand  for  interest  under  the  statute  until  judgment 
was  recovered.  The  judgment  against  the  devisees 
is  the  judgment  from  which  they  must  entitle  them- 
selves, under  the  statute  of  the  Queen  (a);  and,  there- 
fore, I  think  I  cannot  ^ve  more  than  interest  upon 
that  judgments 


1846. 


Judgwteui, 


Declahe,  that  the  will  of  John  Owen  EdwardeSy  the  testator 
&c^  being  admitted  by  the  Defendant  WtUicm  Edwardes  Tucker, 
the  said  testator's  heir-at-law,  ought  to  be  established,  and  the 
tmsls  thereof  performed.  It  appearing  that  the  personal  estate 
of  the  testator  was  exhausted  in  the  payment  of  hb  funeral  and 
testamentary  expenses  and  debts,  and  it  being  admitted  that  no 
further  personal  estate  has  been  received,  declare  that  the  Plain- 
tiflRi  7%cma»  Morse  and  Jane  his  wife  are  entitled  to  have  the 
loss  sostdned  by  them  from  the  breach  of  the  covenant  for  quiet 
enjoyment  contained  in  the  lease  of  the  20th  Januaiy,  1789; 
made  good  out  of  the  real  estate  of  the  add  testator,  which  passed 
by  his  will  under  the  charge  in  the  said  will  contained  for  pay- 
ment of  the  said  testator's  debts.  Let  the  sum  of  111/,  lie,  M,, 
the  taxed  costs  of  the  action  of  ejectment,  paid  by  the  PlaintiiF 
l%oma$  Morn  to  the  lessors  of  the  Plaintiff  in  the  sdd  action, 
and  also  the  costs  of  the  sdd  Thomas  Morse  in  defending  the  said 
action,  (to  be  taxed  as  between  attorney  and  client),  when  the 
same  shall  have  been  taxed ;  and  also  the  sum  of  40/.  10».,  taxed 
costs  paid  by  the  said  Thomas  Morse  to  the  Plaintiff  at  law  in 
the  said  action  for  mesne  profits ;  and  also  the  costs  of  the  said 
Thomas  Morse  in  defending  the  said  action,  (to  be  taxed  as 
between  attorney  and  client)  when  the  same  shall  have  been 
taxed ;  and  also  the  sum  of  83/.,  the  taxed  costs  at  law,  as  between 
party  and  party,  of  the  sdd  Thomas  Morse  in  the  said  action  of 
covenant  brought  by  him  against  the  Defendants,  the  personal 
representatives  of  the  said  testator;  and  also  the  further  costs  of 
the  said  Thomas  Morse,  when  the  same  shall  have  been  taxed ; 
and  also  the  sum  of  1406/.  15«.,  the  amount  recovered  in  the  said 


Jjteree* 


(a)  1  &  2  Vict.  c.  110. 


M  Cjl8ESnCHA3 


13A         artka  twg^iAgtfct  fiwfiMrfft»C— tfcyliie 

the  7tJi  ibgr  of  )Ur,  1845,  ki4«  m  tkoe  tmmm,  and  for  iriiich 
jiigoifiitwa»  emewid  up  «i  the  13>Ji  Air  af  JsmsTy  1816;  and 
ako  the  ciMli  at  kw  of  the  Hid  n«w  Jf«rw  and  jr«K  hit  wife 
ia  the  MBMaetiaa,whai  taxed;  and  alw iatanal  al  4iL  per  acot 
Ml  the  Mid  MTfcal  aaB%  and  the  aMoaat  of  the  and  coate  whoi 
aKeitaniedy  to  be  caaqiatad  £nm  the  and  13th  dajr  of  Jannaij^ 
IMI,  be  OMde  ctwd  oat  of  the  BBS  of  3/HBf.  Ik.  «dL,  y.  per  ccntl 
Cooiob,  m  coui  ia  trmi  is  thii  caoae  fta  tibe  aaaoal  af  the 
prodaeeoftheaaleofthe  f  JaMfhio  aitate,  ai  wipiaaMtiig  a  pait 
<dmth  ntl  eatate^  aad,  if  ni  fifiy,  art  of  the  wamder  of  the 
Mid  derited  ettitw  iwiMiining  amdd,  and  oat  of  the  rents  and 
presto  of  the  said  deriaed  rrtatee^  and  by  sale  or  MoHgaga  of  tha 
flBnecatatei^  or  a  eompctentpait  thereof.  Refer  it  to  tha  Taadng 
llarter  to  tax  the  caata  af  tha  Flntiffi  TftiaMf  lf«rw  and  J^Me 
hie  wife  af  the  original  aoit^  and  of  the  suit  by  bill  of  roTiTor  and 
np^enDCOty  and  of  the  last  aopplrramlal  aoit^  and  of  tha  eroM 
sbU;  andalaothardM^^andezpeBMaofobtahd^thaWtteia 
of  adminielralifln  to  tha  Mid  Jferrig  Adam;  and  kt  tha  a— a  ba 
paid  and  made  good  oat  of  tha  mom  fand,  or  by  mim  or  morlgi^ 
at  afofiMiJ,  and  oat  of  the  mts  and  profiti  m  afenMid.  Tax 
the  eoeU  of  the  Defendant  IFiBMiSiMrdb  TUarthebeir-at- 
law  of  the  aaid  teataior,  and  the  eoataof  the  aud  naaMW  JSAaardb 
Ihcatcr,  one  of  tha  peiaonal  wpfffarnialifae  of  tha  said  taitator, 

and  kt  the  uaae  be  paid  by  the  Plaintiff%  and  be  added  to  thair 
eoeta.  Let  the  Maetor  aeoeiiain  the  total  amoant  of  all  the  «aid 
eamaand  intereet  and  ooets;  and  kt  tha  mom  Mrenl  aoma  and 
interest^  to  be  compotad  by  the  Master  as  aforesaid,  and  the  aud 
eostSy  be  paid  out  of  the  said  som  of  3058^  Os.  6dL,  dL  per  oent. 
Cowolsy  so  fer  as  the  same  wiU  extend;  and  let  the  aaid  som  of 
3068^  Of .  6<i,  3^  per  eent.  Consok  be  sold  &e. ;  and  let  a  soiBcient 
part  of  the  produce  of  each  sak  be  ap^ied  in  payment  of  what 
shall  be  sofeimd  doe  by  the  said  Master  as  aforeaaid;  and  kt  the 
same  be  paid  to  the  Plaintiff  TkomoM  Mcne^  and  the  reBidqa 
thereof  if  any,  be  paid  to  the  said  Defendants,  (the  daagfatoB  of 
the  testator,  the  derisees  of  hu  unsettled  real  estate) ;  bat  if  tha 
prodaoe  of  the  sak  of  tha  said  stock  shall  not  be  saffident  for 
payment  of  what  shall  be  foond  dae  by  the  said  Master  as  nfors* 
said,  let  the  whok  of  the  proceeds  of  the  said  stock  be  applied  in 
part  payment  thereof;  and,  in  case  of  deficieney,  kt  the  Pkin* 
tiffs  be  at  liberty  to  apply  to  this  Court  to  have  such  defieieney 
made  good  oat  of  the  derised  estates  of  tha  swd  testator,  and,  if 
neoeeisiy,  out  of  the  past  rents  and  profits  of  the  said  devised  es- 
tates, received,  or  which  shall  have  been  received,  by  the  said 
Defendants,  or  any  of  them,  or  by  tl^eir  order^  or  for  any  or  either 
of  their  use. 


i 
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GREAT  WESTERN  RAILWAY  COMPANY    ,^1^ 

V.  CRIPPS. 

Jj1B<»S0MILLY  Mid  Mr.  O«&0riitf  applied  ex  parte,  on  TheCourtre- 

behalf  of  the  Plamtiffis,  for  aa  injunction  to  restrain  junction  tore, 

oertain  of  the  Befradants,  assignees  of  two  persons  Sim  iS^^i? 

named    Oldham,  from  taking  out  a  sum  of  4000£,  law  from  tak. 

whioh  the  Phuntiffii  had  paid  into  court  in  an  action  at  monej  which 

law  brought  against  them  by  the  same  Defendants,  ^lalf^d^d 

The  Plaintiffi  had  contracted  with  Messrs.  Oldham  for  !?**'!2^? 

the  action^  in 

the  execution  of  works  on  the  railway,  and  under  this  ignorance  that, 

contract  they  acquired  certain  claims  against  the  Plain-  menttthepUdnl 

tifik    Messrs.  Oittam  became  bankrupt.    It  was  alleged  ^J^**^]J^ 

that  they  had  assigned  to  the  Defendant  Crippsy  the  ^?J^J?1 

monies  due  to  them  from  the  Company;  but  this  was  ram  w>  paid, 

disputed  by  the  Defendants,  the  assignees  in  the  bank-  orinaif^tmoe 

ruptcy.     The  assignees  brought  their  action  against  the  Jlj^^ jSJJSr* 

Plaintiflfe  for  the  monies  claimed  to  be  due  to  the  bank-  miitelce  a^dnit 

tiie  oonae- 

rupts;  and  the  Plaintiffs,  admitting  their  liability  to  the  qnoioea  oi 
extent  of  4000^  for  the  work  done,  paid  that  sum  into  {^[ti^^!^ 
ooart»  not  adverting  to  the  fact  that  the  assignees  might  ^J[^*^ 
thereupon  stay  the  action,  and  withdraw  the  money  paid 
in,  which  they  accordingly  took  steps  to  do. 

It  was  urged,  in  support  of  the  application,  that  the 
payment  had  been  clearly  made  by  mistake.  The  Com- 
pany could  not  decide  the  question  between  Cripps  and 
the  asugnees,  but  had  only  intended  to  admit  their  lia- 
bility to  pay  a  certain  sum.  The  payment  to  the  assig- 
nees would  be  no  answer  to  the  demand  of  Cripps,  and 
the  Company  might  be  compelled  to  pay  the  money  a 
second  time. 


The  Vice-chancellor  said,  that,  if  the  payment     judgment. 
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184S.  into  oonri  gare  the  Defencbuits  at  law,  the  right  of 

Gbbat  WuT.  taking  the  monej  out,  he  did  not  see  that  there  was  any 

Bsii  Railway  equitj  to  restnun  them.    The  Company  knew  the  iacts 

9.'  of  the  ease:  making  the  payment  in  igMHanceof  one  of 
Ckippi. 


its  l^al  oonseqnenoesy  did  not  ajqpear  to  him  to  amomit 
to  such  A  mistake  as  caDed  for  die  interferenoe  of  a 
coort  of  eqnity,  if  the  act  were  binding  at  faiw. 


At  the  request  of  ooonsel,  leaTe  was  giYcn  to  serve 
the  Defendants  with  notice  of  the  motion;  hot  it  was 
not  afterwards  mentioned. 


See  Parte  y.  Earl  ef  Skremahny,  13  Pri.  280. 


Noa.  KM.  DUGDALE  v.  JOHNSON. 

kmMmwUA  Mr.  PARRY  asked  for  the  costs  of  the  motion.  The 
aamathejSbg^  motion  had  been  mentioned,  and  an  objecti<m  havii^ 
h^^^Snf     "^"^  taken,  that  other  parties  ought  to  be  served,  the 


matter  had  not  since  been  mentioned. 

%^nAffftf^  mo* 
tkm;  bvttbe 

Cgm orfSSed        ^^-  FoUett  said  the  motion  was  abandoned  (a). 

toooatsMOii 

anoCfionie- 

fiued.  


Jmipmtmt.  The  VICE-CHANCELLOR  said,  that  the  motion  having 

been  opened,  could  not  be  afterwards  treated  as  merely 
abandoned.  The  costs  must  be  paid,  as  on  a  motion 
refused. 

(a)  See  General  Order,  5lh  August,  1818;  Beav.  Orf.  Can.  3. 
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GEIGG  V.  STUBGIS.  ^^^^ 

In  18399  Samuel  Smith  mortoaged  an  estate  at  Bun-  Tbe  itatete  1  & 

2  Vict,  c  110, 

gay  to  the  PlwitifF,  to  secure  1000/1  and  interest.  In  ■.  68,  does  not 
March,  1842,  Smith  having  appUed  for  the  benefit  of  the  '^^^^. 
act  for  the  Belief  of  Insolvent  Debtors,  his  estate  was,  [^^1^ 
by  order  of  the  Court,  under  1  &  2  Vict  c.  110,  s.  37,  prontk>iial  ai- 
vested  in  the  provisional  assignee.  On  the  28th  of  inMUent  mort- 
May,  1845,  ihe  Plwntiflrs  solicitors  wrote  to  the  pro-  ^^f^ 
visional  assimee,  as  follows :  — "  /le   Samuel  Smith,  tbo  commis- 

a       »  ikmert  of  the 

Our  client,  Mr.  Thomas  Grigg^  the  mortgagee  of  the  inadvent 
insolvent's  freehold  and  copyhold  estates  at  Bungay^  ^  for  a  oonvey- 
such  mortgagee  for  the  sum  of  lOOOi,  together  with  an  J^'^^ 
arrear  of  interest.     We  imderstand  that  you  are  the  sole  demption;  and 

,  ^  ,  an  offer  by  the 

assignee  of  the  insolvent ;  we  therefore  have  to  request  prorisionai  at- 
that  you  wiU  send  us  a  draft  for  lOOOi  and  the  interest  SSaTp'^' 
due.     If  this  is  not  convenient,  please  to  let  us  know  if  <»«J»ngs  in 

'  «^  tnch  an  appu- 

you  will  release  to  our  client  the  equity  of  redemp-  cation  does  not 
tion,  and  we  will  send  a  draft  release  accordingly.     We  hit  coeu  in  a 
think  it  right  to  inform  you,  that,  unless  we  hear  from  ^'J^^ 
you  immediately,  we  shall  feel  it  our  duty  to  file  a  bill  toted  against 
of  foreclosure.    We  are.  Sirs,  yours,"  &c  closure. 

Slatvmeni. 

By  a  letter,  dated  the  30th  of  May,  1845,  the  pro- 
viffional  assignee  replied ; — ^'  You  are  at  liberty  to  apply 
to  this  Court  for  an  order  for  me  to  join  in  a  conveyance 
of  the  property  mentioned  in  your  letter  of  the  28th  in- 
stant, if  you  can  shew  that  the  equity  of  redemption  is 
of  no  value  to  the  creditors  (a).    Inclosed  is  a  form  of 


(a)  See  Stot.  1  &  2  Vict.  c.  110,  8. 68. 


»  CHAUGSBT. 

ISM.  the  order  yoa  win  a§k  &r.  IdaDbebqjpjtogrreyoiir 
agents  anj  further  information  on  their  calling  here. 
If  the  title  be  otherwise  good,  yoa  haTe  a  dheap  mode 
of  getting  the  intenil  TCirted  in  me  thfongh  tins  Court: 
ehoold  yon,  dierefore,  be  adrised  to  file  a  bill  in  eqmty, 
I  Aall  be  ol^ed  to  «k  diat  Court  fbr  eo8ts.* 

The  Mfl  of  foredoecre wag  aoon  after wtidB  filed;  and 
the  Flaintiflrfl  miidUm  forwaided  the  snbiKeDa  to  the 
provirional  aasignee,  in  a  letter,  dated  the  6th  of  June, 
in  which  they  aaid,  ^  We  mart  dedine  ascertaining  th6 
Tahie  of  the  eqmty  of  redemptioa  on  your  bdial£  We 
are  not  qnite  sore  that  your  Court  can  gi w  ns  so  good 
a  title  as  the  Court  of  Chancery.  At  all  events,  we 
cannot  advise  our  dient  to  manage  the  insolvents  estate 
in  the  (dace  of  his  aaognee.'' 

The  provifflonal  assignee,  by  his  answer,  stated,  that 
he  had  not  received  any  assets  of  the  insolvent^  and  that 
he  did  not  believe  there  were  any  available  for  the  pur- 
pose of  paying,  and  he  had  therefore  been  unable  to  pay 
the  mortgage  money:  that  he  was  empowered  by  the  act 
to  rele!!«e  the  equity  of  redemption  only  under  the  order 
of  the  Insolvent  Court,  and  that  such  order  was  only  to 
be  obtained  on  the  application  of  the  party  requiring  the 
conveyance,  or  of  one  or  more  of  the  creditors.  He 
also  stated,  by  bis  answer,  that  he  did  not  claim,  and  he 
thereby  absolutely  disclaimed,  all  and  all  manner  of  es- 
tate, right,  title,  interest,  claim,  and  demand  whatsoever, 
of^  in,  and  to  the  mortgaged  premises^  and  every  part 
thereof,  and  the  equity  of  redemption  thereof,  and  every 
part  thereof  The  only  question  was,  whether  the  fact, 
that  the  mortgagee  had  rejected  the  alternative  which 
had  been  offered  to  him  by  the  provisional  assignee.  In 
the  above  correspondence,  was  a  ground  for  directing,  in 
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the  decree  of  foredoeorey  that  the  ooets  of  the  prorieioiml 
aarignee  ehoold  be  paid  to  him  by  the  pbdntifE 
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1B46. 


Mr  Bomilfy  and  Mr.  Steere^  for  the  Plaintiff,  sub- 
mitted, that  the  order  of  the  Insolvent  Court  under  the 
68th  section  (a),  founded  on  affidavit  as  to  the  value  of 
the  equity  of  redemption,  could  not,  eqpedally  if  ob- 
tained at  the  instance  of  the  mortgagee  himself,  be 
safely  relied  upon  as  a  title,  inasmuch  as  it  would  be 
opea  to  question  in  equity ;  but,  however  that  might 
be,  the  Defendant  was  not  entitled  to  require  that  the 
Plaintiff  should  take  that  course:  the  provisional  as- 
ognee  bad,  as  against  the  mortgagee,  no  rights  which 
the  mottgagor  could  not,  by  assignment,  have  conferred; 
and  the  mortgagor  could  only  asngn  such  rights  as  he 
himself  possessed :  Appleby  v.  Duke  (A),  Cash  v.  Bel^ 
cher  (c). 

Mr.  FoUeUy  for  the  provisional  assignee,  argued,  that 
the  position  of  the  mortgagor  before  the  insolvency  was 
materially  different  from  that  of  theprovimonal  asognee, 
with  reference  to  the  mortgaged  estate.  The  mortgagor 
might  have  conveyed  as  he  thought  proper:  the  provi- 
sional assignee  could  only  act  under  a  certain  authority 
and  jurisdiction.  It  was,  therefore,  not  only  reasonable, 
but  the  obvious  consequence  of  the  law  which  imposed 
such  restrictions  upon  the  assignee,  that  parties  dealing 
with  him  in  that  character  must  act  in  conformity  with 
the  authority  and  jurisdiction  to  which  he  was  subjected. 
It  could  not  be  the  intention  of  the  Act  to  leave  the 
provirional  assignee  exposed  to  be  made  a  party  to  suits 
of  foreclosure  at  his  own  cost,  while  it  excluded  him 


^fyHMM*. 


(a)S«ai.l&2yict.c.  110. 
{b)  1  Phttl.  272 ;  S.a,  I  Hare,  903.  (e)  1  Hare,  310. 
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from  any  mode  of  aTertb^  mdi  soHa  He  mentioiied, 
ako,  AUHt  V.  Edwards  (a),  and  pointed  oat  tlie  disdiio- 
tioa  between  tlie  present  case  and  that  o^Appleiy  y. 
Dmie. 


FA.  tML     Vics-Chancbllor  : — 

The  qoestiim  is  not  exactly  the  same  as  that  which 

occonedin  thecase  of  ^RP'^^-'O'^C^X    There  the 
defendant  did  not  diwclaimj  but  submitted  his  right  to 
the  Court, — a  course  which  left  him  at  liberty  to  daim, 
at  the  hearing,  anything  he  nught  be  entitled  to.     But 
in  that  case  the  ground  I  went  upon  was,  that  the  as- 
dgnee  in  insolvency  stood  predsely  in  the  same  situaUon 
as  the  mortgagor;  and,  unless  the  mortgagor  could  entitle 
himself^  by  disclaiming,  to  his  costs,  I  thouf^t  that  a 
person  claiming  under  him  could  not  do  so:  I  did  not, 
therefore,  consider  that  the  disclaimer  made  any  diffisr- 
ence,  and  I  renuun  of  tliat  opinion.     It  i^pears  to  me  to 
be  dear,  that  a  party  who  disclaims — ^not  in  the  sense, 
that  he  had  no  interest  at  the  time  the  bill  was  filed, 
but  only  that  he  chooses,  after  the  suit  is  instituted,  to 
abandon  his  rights— <»mnot,  successfully,  claim  his  costs 
in  a  suit  of  this  kind.     There  are,  no  doubt,  cases  where 
the  bill  is  filed  against  a  party,  who,  admitting  the  liabi- 
lity, shews  that  the  demand  would  have  been  satisfied 
had  it  been  made  before  the  fiUng  of  the  bill ;  and  in 
such  cases  the  Court  may  give  the  defendant  his  costs. 
That,  however,  has  no  application  to  a  case  where  the 
defendant  is  not  made  a  party,  in  respect  of  any  demand 
which  the  plaintiff  has  against  him,  but  because  his  pre- 
sence is  necessary  to  enable  the  plaintiff  to  enforce  his 
own  right« 


(a)  Note  to  Perkm  y.Staf'        {h)  1  Phill.  272;   B.C.,  1 
/ord;  10  Sim.  563.  Hare,  303. 
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It  appears  that  the  mortgagee  communicated  to  the 
Defendant  that  he  was  willing  to  take  either  a  cheque 
for  the  mortgage-money  or  a  release  of  the  equity  of 
redemption.  The  answer  was  to  the  effect,  that,  if  the 
equity  of  redemption  were  of  any  yalue,  the  Defendant 
could  not  release  it;  but  that  the  Plaintiff  might,  if  he 
could  satisfy  the  Commissioners  of  the  Insolvent  Debt- 
ors' Ck>urt  that  the  equity  of  redemption  was  of  no 
yalucj  obtain  from  them  an  order  to  the  Defendant  to 
execute  a  conveyance  which  would  be  an  indemnity  to 
him.  I  think  that  a  mortgagee  is  not  bound  to  take 
that  coarse  as  against  the  provisional  assignee :  I  must 
therefore  make  the  common  decree  of  foreclosure. 


184G. 
Griogs 

V. 

Stueois. 
Jmdgmeni, 


GABRIEL  V.  STURGIS.  im  S(  mh 

I  February, 

N  August,  1825,  by  articles  of  that  date,  Eliska  The  purchaser 

misan,  for  himself  and  Sarah  his  wife,  agreed  to  seU,  ^1^  i^!*' 
and  Thomas  Hodgson  agreed  to  purchase,  for  the  sum  J^j^ij^for^^J*^' 
of  14302.,  certain  freehold  and  copyhold  premises,  the  whole  of  the 
property  of  EKsha  JVUson  and  Sarah  his  wife,  in  right  moneywas 
of  the  wife.    Hodgson  soon  afterwards  entered  into  pos-  J^^^ya^ 
session  of  the  premises,  and  paid  795/.  to  the  vendors  executed.  The 

*  *  vendor  died, 

towards  the  purchase-money.     In  July,  1827,  Hodgson  having  devised 
borrowed  money  from  the  Defendant  Benson  and  an-   ^^  piaintiflTs, 
other,  upon  mortgage  of  other  property,  and  he  deposit-  *°^  of  themWa 
ed  with  them  the  agreement  of  August,  1825,  as  a  col-  executor.   Tiio 

,  _       hill  waa  filed 

lateral  security.    In  September,  1843,  Hodgson  took  the  against  the 
benefit  of  the  act  for  the  Relief  of  Insolvent  Debtors,  j^^^^^ofthe 

insolvent,  and 
an  equitable 
mortgagee  by  deposit  of  the  agreement  for  purchase ;  and  it  prayed  the  payment  of  the 
residue  of  the  purchase-money  by  the  Defendants,  or  by  sale  of  the  estate.  The  Plaintiff  j 
did  not  prove  their  title  as  devisees.  The  Defendants  disclaimed : — Heldf  that  the  Court 
oovld  Dol  make  the  decree  sought  without  evidence  of  the  devise ;  bat  tlut,  upon  payment 
of  the  costs  of  the  Defendants,  the  Court  miijht  (the  Defendants  not  opposing)  declare  the 
Ptamtiffs  absolutely  entitled  to  the  estate. 


VOL.  v. 


IL  W. 
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Gabriil 

V. 

Sturois. 
SiatemetU, 


Elisha  WiUon  died,  leaving  Sarah  his  wife  Burviying. 
Sarah  afterwards  died,  liaving  (as  the  bill  alleged)  by 
her  will  given  and  devised  to  the  Plamtiffs  her  interest 
in  the  premises  comprised  in  the  contract,  and  in  the 
purchase-money  which  remained  due,  and  appointed  one 
of  the  Plaintiffs  her  executor.  The  Phdntiffs  filed  the 
bill  against  Benson^  (who  was  the  survivor  of  the  two 
creditors  with  whom  the  agreement  was  deposited),  and 
against  the  provisional  assignee  of  the  insolvent's  estate, 
stating,  that  the  residue  of  the  purchase-money  and  in- 
terest amoimted  to  about  10002.,  and  far  exceeded  the 
value  of  the  lands;  and  praying  an  account  of  what  re- 
mained due  to  the  Plaintiffs,  and,  if  the  same  should  not 
be  paid  by  the  Defendants,  that  the  premises  might  be 
sold,  and  the  proceeds  of  the  sale,  and  the  rents  and  pro- 
fits in  the  meantime,  applied  towards  satisfaction  of  the 
Plaintiffs'  lien. 


The  provisional  assignee,  by  his  answer,  did  not  admit 
the  Plaintiffs'  title,  and  denied  that  any  application  had 
been  made  to  him  (the  Defendant)  to  join  in  a  sale  and 
conveyance  of  the  premises,  which  sale,  he  stated,  might 
have  been  effected  under  the  authority  of  the  Insolvent 
Court,  without  the  expense  of  a  Chancery  suit.  He 
stated,  that  he  never  had,  or  claimed  to  have,  and  did 
not  then  claim  or  pretend  to  have,  any  right,  title,  or  in- 
terest of,  in,  or  to  the  premises,  or  any  part  thereof,  or 
in  any  of  the  matters  therein  mentioned,  and  he  thereby 
disclaimed  all  right  and  title  in  or  to  the  same  and 
every  part  thereof. 


The  Defendant  Senson,  by  his  answer,  stated,  that  he 
had  been  equitable  mortgagee  of  the  premises  as  above 
stated;  and  that,  from  1838  to  1842,  the  rents  of  the 
premises  had  been  coUected  by  a  receiver  appointed  in 
a  suit  which  he  {Bemon)  and  his  co-mortgagee  had  in- 
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stitated  againet  Hodgton.  He  denied  that  any  applica- 
tion had  been  made  to  him  on  the  subject,  and  said, 
he  did  not  daim  any  interest  in  the  premises ;  and  he 
thereby  disclaimed  all  right,  title,  interest,  claim,  and 
demand  whatsoever,  either  as  equitable  mortgagee,  or 
otherwise  howsoever,  in,  to,  or  out  of  the  same,  and  in 
all  and  every  the  matters  in  issue  in  the  suit  The  Plain- 
tiffs filed  a  replication,  but  went  into  no  evidence  at  the 
hearing. 
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1846. 


Gabrisl 

V, 

Stvroib. 
statement. 


Mr.  Walker  and  Mr.  Stintofiy  for  the  Plaintiffs. 

Mr.  FoUetty  for  the  provisional  assignee,  insisted,  first, 
that  the  Plaintiffs,  having  brought  the  cause  to  a  hear- 
ing without  proof  of  their  title  as  devisees  of  the  estate 
comprised  in  the  agreement,  had  made  no  case  for  a 
decree  in  their  favour^  and  that  the  bill  must  be  dis- 
missed with  costs ;  and,  secondly,  that,  if  the  bill  were 
sustiuned,  the  case  should  not  be  governed  by  the  rule 
hud  down,  as  to  costs,  in  Appleby  v.  Duke  {a)  \  for  the 
right  of  the  provisional  assignee  oi  HodgsorCs  estate  to 
the  benefit  of  the  contract  of  August,  1825,  was  one 
which  the  assignee  had  never  taken  any  steps  in  equity 
to  enforce,  and  which  he  would  have  disclaimed,  if  the 
Plaintiffs  had  applied  to  him  (as  it  was  argued  they 
ought  to  have  done)  before  the  institution  of  the  suit ; 
and  the  assignee  had  in  fact,  by  his  answer,  whoUy  dis- 
claimed all  interest  in  the  premises  under  the  contract* 


Argument. 


Mr.  Wrightf  for  the  Defendant  Benson^  took  the  same 
objection  to  the  suit  He  contended,  also,  that  the  an- 
swer did  not  merely  disclaim  an  interest  in  the  pro- 
perty which  the  Defendant  had  when  the  bill  was  filed, 
but  denied  that  the  Defendant  even  then  had  any  interest 

(a)  1  FbiU.  S72 ;  S.  C,  1  Hare,  903. 

h2 
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Gabriel 

V, 

Stu&gis. 


Argumeni* 


in  the  property ;  and  that  denial  was  supported  by  the 
statement  in  the  bill,  that  the  residue  of  the  purchase- 
money  exceeded  the  value  of  the  premises,  leaving, 
therefore,  nothing  in  respect  of  which  the  Defendant 
was  a  necessary  party.  The  purchase-money  would 
belong,  not  to  the  devisees,  but  to  the  personal  represen- 
tatives of  the  vendor. 

The  other  cases  referred  to  were,  Clarke  v.  Wtlmot{a)i 
Silcock  V.  Roynon  (i).  Cash  v.  Belcher  (c),  Thompson  v. 
Kendall  (d). 

Mr.  Walhery  in  reply,  said,  that,  the  Defendants 
having  disclaimed,  by  their  answers,  the  denial  by  their 
counsel  of  the  Plaintiffs'  title,  was  a  surprise  upon  the 
Plaintiffs,  and  the  Court  would  give  them  an  oppor- 
tunity of  supplying  the  proof:  Hood  v.  Pimm{e). 
Both  the  Defendants  had  clearly  an  interest  at  the 
institution  of  the  siut ; — the  assignee,  under  the  contract 
upon  which  a  large  sum  had  been  paid;  and  the  other 
Defendant,  as  the  depositary  of  that  contract  by  way  of 
equitable  mortgage.  The  Plaintiffs  had  no  right  to 
suppose  that  the  Defendants  would  acquiesce  in  their 
view  as  to  the  value  of  the  lands,  or  abandon  their 
several  interests  in  the  property. 


Judgment, 


The  Vice-Chancellor  said,  that  the  question  of 
costs  did  not  depend  merely  on  the  words  of  disclaimer 
used  by  the  Defendants,  but  on  the  point,  whether  the 
Defendant  shewed,  that,  at  the  time  the  bill  was  filed, 
he  Iiad  no  interest  in  the  subject  of  the  suit,  and  was, 
therefore,  improperly  made  a  party.     He  had  always 


(a)  1  PhiU.  276. 

(b)  2  Y.  &  C.  C.  C.  376. 

(c)  1  Uare,  310. 


(d)  9  Sim.  397. 
(c)  4  Sim.  101.    See  TFood- 
gate  v.  Fkld,  2  Hare,  21G. 
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considered,  and  acted  upon  the  rule,  that,  where  a  party 
BO  disclaimed  as  to  shew  that  he  had  no  interest  in  the 
property  when  llie  bill  was  filed,  he  was  entitled  to  his 
costs.  That  was  the  disclaimer  spoken  of  by  Lord 
Redesdale,  where  he  says,  that  the  precedents  are  all  of 
an  answer  and  disclaimer,  and  not  of  disclaimer  simply ; 
for  that  the  plaintiff  may  require  an  answer  to  ascertain 
whether  the  defendant  has  had  an  interest  which  he  has 
parted  with  (a).  But  where  the  defendant  was  properly 
brought  before  the  Court  in  respect  of  an  interest  at  the 
time  the  bill  was  filed,  and  then  said,  ^^  I  now  abandon 
my  interest,"  it  was  a  question  of  discretion  with  the 
Court  either  to  order  the  plaintifi^to  pay  the  defendant's 
costs  or  not,  with  reference  to  the  circumstances  which 
may  have  rendered  the  suit  necessary  or  proper.  It 
appeared  to  him  that  the  practice  of  the  several  branches 
of  the  Court  proceeded  upon  the  same  rule. 


1846. 

Gabriel 

t. 
Sturgib. 

Jndffmeni, 


With  reference  to  the  other  point,  the  default  of 
proof  of  the  deyise  of  the  land  to  the  Plaintiffs, — the 
suit  was  the  suit  of  the  personal  representative, — the 
names  of  the  devisees  were  used  as  instruments  for  en- 
fordng  the  payment  of  the  purchase-money.  If  the  De- 
fendants had  not  disclaimed,  the  case  would  have  been 
free  from  any  difficulty  on  this  point;  for  the  objection, 
in  fact,  amotmted  to  no  more  than  an  objection  for  want 
of  parties.  To  have  allowed  the  Plidntiffs  the  opportu- 
nity of  proving  their  case,  would  be  no  greater  indul- 
gence than  permitting  the  cause  to  stand  over,  with 
leave  to  amend  by  adding  parties.  The  difficulty  arising 
from  the  disdiumer  was,  that  the  suit  could  not  proceed 
unless  the  Court  should  give  the  Plaintiffs  leave  to  bring 
the  devisees  before  the  Court,  or  to  prove  the  devise  to 
themselves,  and  thereby  prove  that  the  devisees  were 


(a)  Tr.  Plead.  319,  ed.  4. 
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ia46.  already  partieB.  I^  howe?cr,  the  FhintiffB  would  sub- 
mit to  pay  the  ooats  of  the  Defendants  of  the  snit»  the 
Court  might  now  make  a  decree,  wUdi  would  give  the 
Flaintiflb  all  the  benefit  of  the  decree  in  a  foteclosure 
suit  __«i^.«_ 

Tm  Cont  (the  DdcndiiitB  not  oppoang)  do0i  dedam,  thai 
the  Fbintilb  ai«  alivaiitdy  cnliUed  to  the  •slate  in  the  plsadi^ 
nuMd;  and  this  Court  dolh  order  and  decree  the  ssme  aooord- 
io^j.  And  it  is  ordered,  thmt  the  Flsintifi  do  paj  anto  the  De- 
fendants their  oofits  of  this  suit,  to  be  taxed,  &€.  Andanjofthe 
parties  are  to  be  at  liberty  to  i^ypl j  to  this  Court,  as  there  shall 
be 


1 W,  19a  4r  PABSONS  n.  SPOONER. 

2lstJanmary.  ^_ 

TbefoHcitDr  IHE  bill  was  filed  by  the  Phuntifi;  as  the  proprietc»r 

jected,  aiSiit  and  former  Solicitor  of  a  joint-stock company,  formed  for 

^^^^'J^^^  making  a  railway,  to  be  called  the  **The  Satdhampttmy 

forward,  a  MoMchegtery  and  Oxford  Junction  Railway,"  against  the 

makiiig  a  rail,  provisional  directors  of  the  company.     Hie  bill  stated, 

faS'w  !^  t*»t  the  prcject  was  brought  forward  by  the  Phdntifl^ 

ment  with  the  ^^j^  grreat  labour  and  expense,  and  was  laid  befinre  a 

peraoDswfao  •  . 

became  the  public  meeting,  which  approved  of  the  undertaking,  and 

oommittee  for  at  which  the  members  of  the  provisional  oonmiittee  were 

^^S^I^^J^  appcnnted,  and  consented  to  act  in  that  capacity :  that 


th^ the  cofta  at  such  meetin£^  it  was  su£Krested  to  the  Plaintiff,  bythe 

and  ezpenaea  ^  ^^*®  •' 

ahouid  be  {Mid  chairman,  Benjamin  OUvetroy  (one  of  the  Defendants)^ 

citor aiMlpro-  that  it  was  usual  for  the  projector,  solicitor,  and  other 


sodi  prori- 

>iial  commtttee  anonid  not  oe  pen onaiij 
but  that  the  aame  dunild  be  pud  oot  of  the  fond  to  ariae  from  the  depoaita  to  bepaid  on 


aionai  committee  ahonld  not  be  pen onallT  liable  to  him  for  audi  coita  and  diabnnementa 


the  f harea  : — Held,  that  thia  agreement  waa  not  illegal  aa  between  the  proriaioBal 
mittee  and  the  ihardioldera,  regarded  as  tmatee  and  ceatoi  que  tmat,  masmndi  aa  die 
truftee  was  entitled  to  be  indenonified  bj  hia  oestm  qoe  trust  in  respect  of  tho  ooiti  Sid 
expenses  properly  incurred. 

Whether  the  contract  to  pay  future  oosta  out  of  the  deposits  was  illegal  aa  between  die 
aolidtor  and  client,  attendmg  to  the  fact,  that  the  client,  being  a  tmatee,  might  pnqperiy 
atipulate  that  he  ahouid  not  be  personally  liable  for  the  ooata  to  be  incurred,  but  that  Hie 
same  should  be  paid  esduaiTely  out  of  the  trust-fond— •QMR'tf  / 
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0ole  rkk  and  respongibllity  of  the  undertaking,  and  to 
indemnify  the  proyiaional  committees  in  respect  of  the 
same ;  and  the  said  chairman  handed  to  the  Plaintiff  the 
draft  of  an  agreement  to  that  effect,  which,  he  stated, 
had  been  entered  into  in  reference  to  another  similar 
project ;  that  the  Plaintiff,  relying  on  the  good  faith  of 
the  proyioonal  committee,  and  that  he  would  be  con- 
tmued  solicitor  to  the  undertaking,  and  be  pud  his  costs 
and  disbursements  as  soon  as  a  sufficient  amount  of  de- 
posits should  be  obtained,  at  once  acceded  to  the  propo- 
silion ;  and  the  following  memorandum  of  the  agreement 
was,  with  the  consent  of  the  Plaintiff,  appended  to  the 
minute  of  the  resolutions,  and  signed  by  the  chairman 
on  behalf  of  all  present: — ^^  Memorandum :  The  solici- 
tor and  other  officers,  as  they  may  be  appointed,  hereby 
pledge  themselves  to  pay  all  preliminary  expenses,  and 
hereby  give  a  general  indemnity  to  the  provisional  com- 
mittee, collectively  and  individually,  against  all  costs  and 
charges  of  any  Bort  that  may  be  incurred  in  proflecuting 
or  promoting  this  scheme,  up  to  the  payment  of  the  de- 
posits, to  which  fund  alone  they  look  for  such  repayment 
of  such  expenses  and  disbursements,  and  for  professional 
remuneration:  the  committee  agreeing  to  repay  such 
oofts,  expenses,  and  disbursements,  and  the  reasonable 
and  proper  costs  of  the  said  officers  out  of  the  said  de- 
poeitB."  And  the  bill  stated,  that  the  Plaintiff,  at  the 
request  of  the  said  chairman,  signed  and  sent  to  each 
member  of  the  committee  a  printed  circular  or  form  of 
agreement,  as  follows : — ^^  Souihamptonf  Manchester,  and 
Oxford  Junction  Bailway.  I  the  undersigned,  being 
the  solicitor  to  the  above  project,  do  hereby  declare  and 
agree  that  I  do  not  hold  any  patron  or  member  of  the 
provisional  or  manning  committee  thereof  in  any  way 
liable  or  responsible  to  me  for  the  repayment  of  any 
monies  I  may  have  expended,  or  shall  expend,  in  the 
projecting,  promotbg,  or  prosecuting  this  object,  or  for 
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the  payment  of  any  charges  for  profeseional  or  other 
services  rendered  by  me  in  relation  thereto,  or  in  any 
way  connected  therewith ;  and  I  declare  and  agree,  that 
I  look  to  the  deposits  or  joint-stock  of  the  s^d  company 
alone  as  the  fimd  and  means  of  repayment  of  such  dis- 
bursements and  payment  of  professional  and  other  ser- 
vices. And  I  undertake  to  pay  and  discharge  all  ex- 
l)enses  incidental  to  the  said  project,  and  the  prosecuting 
thereof,  and  the  formation  of  the  company,  up  to  the 
time  of  payment  of  deposits  upon  shares  sufficient  in 
amoimt  to  repay,  satisfy,  and  discharge  all  payments, 
disbursements,  and  liabilities  made  or  incurred  in  re- 
spect to  the  matters  aforesaid,  or  any  of  them,  up  to 
that  time ;  the  said  deposits  or  joint  fimd  being  held 
liable  for  such  purpose  by  the  directors  or  trustees  of 
the  company.^ 


The  bill  then  stated,  that  the  Plaintiff  continued  to 
devote  great  labour,  and  incur  heavy  expense,  in  the 
prosecution  of  the  project :  that  applications  for  shares 
were  extremely  numerous,  and  that  the  deposits  pidd 
upon  the  shares  allotted  amounted  to  50,000/.  The 
bill  set  forth  the  terms  of  the  parliamentary  contract^ 
and  the  subscribers'  agreement,  which,  it  alleged,  had 
been  signed  by  the  Defendants  and  all  the  sharehold- 
ers before  receiving  their  scrip  certificates.  By  the 
subscribers'  agreement  the  Defendants  were  appointed 
provisional  directors,  and  were  empowered,  out  of  the 
monies  which  should  come  to  their  hands,  or  be  placed 
to  their  credit  by  way  of  deposit  or  payment  of  calls,  or 
otherwise  in  relation  to  the  stud  undertaking,  to  make 
such  deposits  or  investments  as  then  were  or  might 
be  required  by  the  then  present  or  any  future  standing 
orders  of  Parliament ;  and  also  to  pay  and  allow  all  sudi 
fees,  salaries,  and  recompense  to  bankers,  counsel,  so- 
licitors,  and  others,  who  might  be  employed  or  retained. 
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or  who  might  then  have  been  abeady  employed  or  re- 
tained, in  the  projecting  of  the  said  undertaking,  or  in 
supporting  and  protecting  the  interests  thereof,  or  in  op- 
podng  any  competing  scheme  or  project  in  Parliament, 
or  otherwise  in  relation  to  the  sidd  undertaking,  as  they 
should  think  right;  and,  generally,  to  apply  such  monies 
in  or  towards  the  fulfilment  of  any  bargains,  engagements, 
contracts,  or  agreements,  into  which  they,  or  the  projec- 
tors thereof^  might  have  entered,  or  into  which  they  were 
thereby  empowered  to  and  should  enter,  for  the  purposes 
thereinbefore  mentioned,  or  any  of  them,  and  towards 
the  costs  of  any  works  or  proceedings  connected  there- 
with, and  in  and  towards  the  soliciting,  supporting, 
or  opposing  such  bill  or  bills  in  Parliament,  as  therein- 
before mentioned,  and  in  obtaining  the  necessary  act  or 
acts  for  carrying  out  the  said  undertaking,  or  any  part 
or  parts  thereof,  and,  generally,  in  paying  and  satisfying 
all  other  costs,  charges,  expenses,  and  liabilities  which 
might  have  been  already  sustained  or  incurred  in  relation 
to  the  said  undertaking,  and  which,  in  their  opinion  and 
discretion,  ought  to  be  paid  and  satisfied. 
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The  bill  then  stated,  that  the  Defendants,  the  pro- 
\ifflonal  directors,  sometime  ajfterwards  discharged  the 
Plaintiff,  and  appointed  other  solicitors ;  that  the  sum 
of  897/.  remained  due  to  the  Plaintiff  in  respect  of 
his  said  costs,  ezpensesf,  and  disbursements,  for  the  pay- 
ment of  which  he  had  many  times  ineffectually  ap- 
plied to  the  Defendants;  that  the  other  shareholders 
were  too  numerous,  and  their  shares  and  interests  too 
fluctuating,  to  be  known  to  the  Plaintiff,  or  to  enable 
him  to  make  them  parties  to  the  suit  The  bill  prayed, 
that  it  might  be  declared,  that,  under  the  circumstances, 
the  deposits  which  had  come  into  the  hands  of  the  De- 
fendants were  duly  and  effectually  charged  with  the 
payment  of  all  the  expenses  paid  and  incurred  by  the 
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of 

liie  sad  idhcDe.  cd  of  :^  Facmsf  f  jvofenuoid  and 
cOKraisss^  cianga^saaexftsDBBtz  aadiuidieFkintiff 
w  fmiiiwi  »>  aa  eqassUe  fien  aal  fiisi  dutgc  upoa 
the  amooas  of  dqioBia  iIhd  ia  de  kiHkaf  the  Defeod- 
anti^  or  asT  of  libeB,  in  roqxcs  of  the  mid  bafamoe  or 
com  of  SS7L9  dot  to  die  Fhimiff  vpon  kk  and  faOl  of 
coca ;  aad  dbai  all  proper  arnwiinir  mi^b^  if  neoeamj, 
be  dbeacd  tobe  takoiy  fbr  the  prnpoaeof  awiertaining 
the  amonm  then  doe  10  the  Flabuiff  m  lespect  of  his 
and  ooct;^  (fisbimenienxi^  charsBE^  and  enicnaQB;  and 
that  it  might  be  dedaiedy  that  tN*  Flaxntiff  vas  ff»fitVyi 
to  a  like  equitable  hen  in  respect  of  the  amoont  wlud^ 
opcA  taking  aidi  aoooimty  shoold  be  fbond  doe  to  him ; 
and  that  the  Defendants  might  be  decreed  to  pv^  soch 
hahnre  or  amrmnt  to  the  Plaintiff;  and  that,  in  the  mean- 
time,  the  Defendants  might  be  restrained  by  injunction 
fiom  putiiig  iritis  depcatiDg  or  >»igm>>6,  toud-eri^ 
or  dispoaingof  the  monies  and  aeconties  of  the  company. 


of  the  Defendants  demnzred  ibr  want  of 
equity  and  want  of  partie& 


Mr.  Ka^^  I\iH^ undMr.  Heiknngiiam,  for  tibe  bill, 
and  Mr.  Teedy  Mr.  Ramilfy,  and  Mr«  Shiqdtr,  f<x  the 
Defendant^  in  support  of  the  demurrer. 

Two  of  the  pmnts  in  aigument  were,  whether  it  suffi- 
ciently appeared  upon  the  hill  that  the  proper  steps  had 
been  taken,  in  confonnity  with  the  proyisions  of  the 
**  Act  for  the  Registration,  Incorporation,  and  B^ulap 
tion  of  Joint-stock  Companies"  (a),  to  enable  the  parties 
to  enter  into  contracts  in  their  character  of  a  company; 

(a)  7  &  8  Vict  e.  110. 
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or  whether  the  promoters  of  a  railway  company  were  in 
fact  within  the  proviaioiis  of  the  act  On  these  points 
the  Court  was  of  opinion,  that,  upon  the  statements  in 
the  biUf  it  was  not  open  to  the  Defendants  to  deny  their 
power  of  contracting  as  a  company,  or  their  liability  in 
respect  of  such  contract 


1846. 

Parsons 

V. 

Spoonkr. 
Argument, 


The  other  points  argued  were  upon  the  legality  of  the 
contract  itself:  first,  as  regarded  the  authority  of  the  pro- 
vioonal  committee  to  bind  the  future  shareholders,  Ed* 
wards  v.  The  Chrcmd  Junction  Baihoay  Company  (a) ;  se- 
oondly^  whether  a  court  of  equity  would  enforce  a  contract 
by  a  trustee^  that  he  should  not  be  personally  liable  for 
the  payment  of  future  costs  and  disbursements,  but  that 
the  same  should  be  paid  out  of  the  trust  fimd:  Ftdler  v. 
Knight  (b) ;  and,  lastly,  supposing  there  should  be  no  ob- 
jection in  equity  to  such  a  contract,  whether  the  Plain- 
tiff as  a  solicitor  could  enforce  a  security  for  costs  and 
disbursements  which  had  not  been  incurred  at  the  time 
the  security  was  given :  Jones  v.  Tripp  (c),  Uppington  v. 
BuOen  (J),  Ex  parte  BovUl  (e).  Allison  v.  Herring  (/  ),  a 
case  in  which  a  demurrer  was  allowed  to  a  bUl  by  a  so- 
licitor against  a  committee,  but  in  which  there  was  no 
contract  for  any  security,  was  ako  cited* 


Vicb-Chancellor  : — 

The  first  and  the  principal  point  argued  on  behalf  of 
the  Defendants  was  founded  upon  the  late  act,  7  &  8  Vict 
c  110(g).  It  was  said  that  railway  companies  arewith- 


Judgment, 


(a)  1  Myl.  &  Cr.  660 ;  1 
RaUw.  Cas.  173,  S.  C. 

{h)  6  Beav.  206,  211,  and 
the  eases  cited,  p.  208. 

(c)  Jac.  322. 


{d)  2  Dr.  &  War.  184. 
(tf)  2  Hare,  179,  n.  {d). 
If)  9  Sim.  683. 
(  g)  Act  for  the  Registration, 
&o.  of  Joint-stook  Companiee. 
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194fi,  in  that  ict,  and  tlist  it  wpyeMnd  vpoD  die  fiiee  of  the  bill 
that  the  proriocne  of  that  act  had  not  beenofaKrred;  that 
the  wbde  tranwartaop  was  therefore  illegal;  and  that  no 
oontract  between  the  Plaintiff  and  the  piofifiional  com- 
mittee oonld  be  a  Tafid  oontract,  winch  theComt  would 
enforce.  I  do  not  mean  to  gire  an  opinion  npon  that 
question ;  but  I  diall  aflpume,  ibr  the  pnqxwe  of  the 
axgumenty  that  this  case  was  within  the  pnmaions  of  the 
act.  The  UIl  alleges,  in  Terj  genenl  terms,  that  cer- 
tain steps  were  duly  taken,  with  a  view  to  the  r^istni- 
tion  of  the  proceedii^  of  the  company.  Nodnng  can 
be  more  nnwatirfartory  than  a  genend  allegation  of 
steps  bemg  duly  taken.  Very  frequently,  that  genenl 
form  of  statement  is  adopted  for  the  pmpose  of  evao^HL 
Looking  at  this  bill  througfaonti,  however,  it  appears 
that  the  Plaintiff  alleges  qiedfically  that  certain  stqis 
hare  been  taken,  namelj,  the  appcnntment  of  the  pro- 
vinonal  directors  for  the  pniposeof  carryii^on  thepni- 
ject,  the  compliance  with  the  Btan&i^  csden,  and  that 
they  are  about  applying  to  Parliament ;  and  he  states^ 
also,  that  the  steps  which  hare  been  so  taken  were 
duly  roistered.  The  Defendants,  admitting  that  th^ 
are  acting  as  a  company,  and  that  their  i^fat  to  do 
so  is  entirely  founded  upon  steps  taken,  yet  call  upcm 
the  Court  to  infer,  from  the  general  allegations  in  the 
bill,  that  certain  necessary  steps  have  not  been  taken. 
They  admit  that  they  have  acted  since  their  formation, 
and  are  now  acting,  as  a  company,  and  are  about  to  go 
to  Parliament;  yet  they  ask  the  Court  to  assume  that 
the  general  all^ations,  which  arer  the  kgality  of  their 
proceedings,  are  untrue.  I  cannot,  upon  general  de- 
miurer,  make  that  assumption.  The  Defendants  admit 
all  the  specific  allegations  in  the  bill,  and  if  those 
allegations  are  true,  they  arc  now  acting  as  a  com- 
]iany,  and  found  their  proceedings  entirely  upon  the 


CASES  IN  CHANCERY.  109 

preliminary  steps  which  have  been  taken  by  the  Plain-        1345^ 
tiffin  the  cause  in  their  behal£  That  leaves  the  case  so 
far  free  from  difficulty. 


The  next  question  is  upon  the  contract  itself.  A  pro-  •'•^r""«»'« 
viabnal  committee  was  appointed  on  the  27th  of  August^ 
1845^  and  a  drcular  letter  was  signed  by  the  Plaintiff^ 
upon  the  requiation  of  Mr.  OUveira,  acting  on  behalf  of 
all  the  provioional  directors,  and  it  is  on  their  behalf  the 
circular  has  been  issued.  This  has  been  since  acquiesced 
in,  and  the  Plidntiff  has  taken  all  the  subsequent  steps, 
oat  of  whidi  his  present  daim  arises,  upon  the  faith  of 
that  circular  and  the  document  signed  by  Mr.  OUveircu 
Assuming,  for  the  present,  that  the  contract  is  a  l^al 
one,  the  question  is,  how  far  the  present  company  will 
be  affected  by  it  ?  The  bill  states  the  agreement  which 
has  been  made  by  the  provisional  committee,  and  the 
subsequent  proceedings  under  which  the  provisional 
directors  have  been  appointed,  and  the  company  has 
acted, — the  allotment  of  shores,  the  payment  of  deposits 
to  the  amount  of  50,000/.,  and  the  carrying  on  of  the 
affairs  of  the  company.  Under  these  circumstances,  if 
there  has  been  one  continual  transaction,  in  which  the 
provimonal  committee  acted  at  first,  and  in  which  they 
have  ^nce  continued  to  act,  I  must  assume  that  the  provi- 
fflonal  directors  of  the  company  are  now  proceeding  upon 
the  basis  of  what  has  been  done  by  the  committee  (for 
there  has  been  no  interruption),  and  they  are  bound  by 
a  legal  contract  made  by  the  committee  for  the  payment 
of  expenses  properly  incurred  in  the  preparation  of  a 
scheme  which  has  been  acted  upon  and  carried  on  down 
to  the  present  time.  This  conclusion  is  inevitable.  Upon 
the  bill  before  the  Court,  I  am  of  opinion,  that,  if  it  is 
a  legal  agreement,  the  company  are  bound  by  what  has 
taken  place. 
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It  18  Baid^  however^  that  the  agreement  is  altogether 
illegal ;  that  the  provisional  committee  are  to  be  viewed 
as  trustees  for  the  company;  and  that,  being  so,  they  did 
an  illegal  act  when  they  contracted  with  Mr.  Parsons, 
who  was  solicitor  to  the  company,  that  they  the  pro- 
yisional  committee  should  not  be  personally  liable  to 
the  solicitor,  but  that  the  solidtor  should  be  paid  oat  of 
the  fund  The  argument  is,  that  a  trustee  has  no  right 
to  make  that  species  of  contract;  because  (as  it  was 
said)  it  deprived,  or  tended  to  deprive,  the  oestuifl  que 
trust  of  the  benefit  of  that  security  which  they  would 
have  from  the  diligence  of  the  trustee  himself,  if  he 
were  acting  upon  his  own  personal  responsibility.  I 
cannot  accede  to  the  correctness  of  that  argument 
Primft  facie,  the  trustee  has  a  right  to  be  indemnified  by 
his  cestui  que  trust  before  he  incurs  any  liability.  An 
indemnity  is  not  often  necessary;  for,  in  ordinary  cir- 
cumstances, a  trustee  retains  in  his  hands  funds  by 
which  he  is  able  to  indemnify  himself;  and  this  he  may 
always  do,  for  the  Court  never  takes  the  ftmd  out  of  his 
hands  until  he  has  been  paid  all  the  expenses  which  he 
has  properly  incurred.  Wherever  the  party  who  is 
acting  is  n  trustee,  the  cestui  que  trust  have  this  secu- 
rity, that  the  Court  will  allow  the  trustee  no  expenses 
but  what  are  properly  incurred.  On  the  other  hand, 
every  step  which  a  trustee  takes,  is  a  step  taken  with 
knowledge,  on  his  part,  that  he  will  be  indemnified  for  all 
his  proper  and  needful  expenses.  I  do  not,  therefore, 
see,  upon  the  specific  allegations  contained  in  this  bill, 
of  what  security  the  cestuis  que  trust  are  deprived  (if 
they  are  deprived  of  any)  which  the  general  rules  of  the 
Court  would  give  them.  It  does  not  appear  to  me  that 
they  are  deprived  of  any  mich  security.  It  is  always  in 
their  power  to  have  the  conduct  of  their  trustee  inves- 
tigated, and  the  latter  will  be  made  responsible  for  any 
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waste  of  the  funds  entrusted  to  hiin.  In  this  Case, 
therefore,  (not  meaning  to  intimate  that  there  might 
not  be  cases  in  which  such  an  objection  might  apply),  I 
am  of  ojnnion,  that  there  is  nothing  to  shew  any  ille- 
gality in  the  contract 
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Another  ground  upon  which  the  illegality  has  been 
aigued  is,  that  it  is  a  contract  by  a  solicitor  with  his 
clients  for  a  security  for  his  costs,  and  that  a  solicitor  is 
not  allowed  to  contract  for  a  security  for  his  costs,  whe- 
ther professional  or  out  of  pocket,  before  those  expenses 
have  been  incurred.  If,  however,  the  client,  being  a 
trustee,  were  to  agree  with  a  solicitor  that  he  should  not 
make  a  demand  upon  him  personally,  but  that,  when 
the  funds  should  come  to  hand,  he  should  be  paid  out  of 
those  funds  such  claim  as  he  might  have  a  right  to  make 
against  them, — such  a  contract  may  be  very  different 
firom  the  common  one  to  which  the  rule  applies.  On  this 
point,  I  do  not,  however,  think  it  is  necessary  to  say 
more  than  that  the  present  case  does  not  fall  within  the 
general  rule  which  has  been  referred  to ;  for,  looking  at 
the  two  documents, — ^the  one  signed  by  Mr.  Oliveira 
on  behalf  of  the  Company,  and  the  other  signed  by  the 
Plaintiff,  and  circulated  at  the  request  of  Mr.  Oliveira, 
and  acquiesced  in  by  the  Company, — I  think,  upon  a 
Mt  construction  of  these  two  instruments,  and  the  facts 
stated  in  the  bill,  that,  prior  to  the  appointment  of  the 
ptoviBional  committee,  eome  expenses  were  incurred  by 
the  Plaintiff  in  promoting  the  scheme,  to  the  payment 
of  which  he  might  be  entitled.  There  can  be  nothing 
illegal  in  the  contract,  that  he  should,  out  of  the  deposits, 
be  paid  the  expenses  which  had  been  incurred  in  the 
preparation  of  the  scheme  adopted  by  the  provisional 
committee  on  the  27th  of  August ;  and,  if  so,  there  will 
be  sufficient  to  entitle  the  Plaintiff  upon  the  bill  to  some 
rdiei^  whether  he  be  or  be  not  entitled  to  all  he  asks. 
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[On  the  other  points  discussed  in  the  argumenty  on  tlie 
question  of  parties^  and  on  the  particular  form  of  the 
allegations  in  the  bill^  His  Honor  held  that  the  demurrer 
could  not  be  sustsdned.  On  the  point  of  parties^  Meux 
V.  MaUby  (a),  Adair  v.  New  River  Company  (ft),  Rich- 
ardson y.  Larpent(c)y  Lund  v.  Blanshard  (fl),  and  Wil' 
son  y.  Goodman  {e),  were  cited.] 

Demurrer  oyemiled. 


(a)  2  Swan.  277. 

(b)  11  Ves.  429. 

(c)  2  Y.  &  C.  C.  C.  SO?, 


(d)  4  Hare,  9. 
{e)  Id.  54. 


2iif,  2(W,  WALFORD  t;.  ADDS. 

24M,  S^  27th 
F^ruary.      m 

One  of  the  X  HE  Defendant,  Thomas  Adie,  was,  in  1835,  the  pro- 
^ormS^  o?*  V^^^^  o^  twenty-two  shares  in  a  joint-stock  company, 
management  of  q^q^  a  The  Birmingham  Coal  Company."  The  capital  of 

a  joint-stock  \   ^  .•••'•• 

company  sold  the  Company  was  originally  50,000/.,  divided  mto  1000 
the  committee,  shares  of  50L  cach ;  and  their  business  was  carried  on 
^J?^5  ""//!?*  ^der  the  regulations  of  a  deed  of  settlement,  dated  in 

company,  at  a  o  ' 

price  not  ex-      1793.     By  an  act  of  Parliament  passed  in  tlie  year 

ceedingtbe  ^  .  *  it. 

market  price  of  1827,  enabling  the  company  to  sue  and  be  sued  by  their 
that  time.  The  Secretary  or  one  of  their  members,  all  transfers  of  shares 
shares  were        y^Qre  directed  to  bc  inroUed  in  Chancery  within  twelve 

months  from  the  time  of  transfer.  The  act  of  1827 
was  amended  by  an  act  passed  in  1836,  whereby  the 
company  were  empowered  to  borrow  money  to  extend 
their   works,  and   also  to  apportion  the  debts  of  the 


transferred  to 
the  tmstees  in 
trost  for  the 
company,  and 
the  vendor 
thenceforward 
ceased  to  inter 
fere  in  their 
affairs.    Three 

years  after  it  was  known  to  the  shareholders  generally  that  the  shares  had  been  sold  to 
the  company,  the  company  having  during  that  time  continued  the  business,  and  having 
obtained  new  Parliamentary  powers,  the  Plaintiff,  on  behalf  of  himself  and  dl  the  share- 
holders in  the  company,  tiled  his  bill  against  the  vendor  to  set  aside  the  sale  and  transfer 
of  the  shares  as  fraudulent;  and  to  obtain  contribution  from  the  vendor  towards  the  debts 
of  the  company.   The  Court  refused  to  disturb  the  ssle,  and  dismissed  the  bill,  with  costs. 
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company  amongst  the  shareholders.  The  committee  of 
management  consisted,  according  to  the  deed  of  settle- 
ment^ of  eight  shareholders  chosen  at  the  annual  general 
meetings  of  the  company.  Mr.  Adie  the  Defendant,  in 
October,  1835,  being  then  one  of  the  conm)ittee<i  sold  his 
twenty-two  shares  to  the  committee,  who  purchased 
them  on  behalf  of  the  company,  for  the  sum  of  83^  By 
a  deed  of  transfer  the  twenty-two  shares  were  assigned, 
in  trust  for  the  company,  to  the  Defendant  James  Rabin- 
tan,  their  secretary,  and  a  memorial  of  the  transfer  was 
duly  enrolled  according  to  the  Act.  By  resolutions 
passed  in  1837,  1838,  and  1840,  sums  of  40/.,  15/., 
and  20/.  per  sliare,  respectively,  were  called  for  from 
the  shareholders,  by  way  of  contribution  towards  the 
debts  of  the  company.  In  February,  1841,  the  Plain- 
tiff fVdlfard,  and  another  shareholder  of  the  company, 
filed  their  original  bill  on  behalf  of  themsdves  and  the 
other  holders  of  shares  in  the  company,  against  Thomas 
Adie  and  James  Robinsan,  praying  a  declaration  of  the 
Court,  that  the  transfer  of  the  twenty-two  shares  was 
fraudulent  and  void,  and  that  the  same  ought  to  be  can- 
celled ;  that  Adie  might  be  ordered  to  repay  the  33/.  to 
the  company,  with  interest;  and  might  also  be  declared 
liable  to  contribute  towards  the  payment  of  the  debts  of 
the  company,  the  respective  sums  of  40/.,  15/.,  and  20/. 
per  share  on  the  twenty-two  shares.  A  supplemental 
bill  was  filed  by  the  Plaintiff  Walfard  in  March, 
1844  (a),  after  the  answers  to  the  original  bill  had  been 
put  in.  The  supplemental  bUl  brought  forward  other 
statements  of  fact,  but  prayed  no  additional  relief.  The 
points  upon  which  the  decision  was  founded,  and  the 
material  facts  not  conttunexl  in  the  foregoing  statement 
of  the  case,  sufficiently  appear  in  the  judgment 


1846. 


SUUemeni. 


VOL.  V. 


(a)  The  other  plaintiff  had  died. 

I 


u.  w. 
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in  that  act,  and  that  it  appeared  upon  the  face  of  the  bill 
that  the  provisions  of  that  act  had  not  beenobeeryed;  that 
the  whole  transaction  was  therefore  illegal ;  and  that  no 
contract  between  the  Plaintiff  and  the  provisional  com- 
mittee could  be  a  valid  contract^  which  the  Court  would 
enforce.  I  do  not  mean  to  give  an  opinion  upon  that 
question ;  but  I  shall  assume,  for  the  purpose  of  the 
argument,  that  this  case  was  within  the  provirions  of  the 
act.  The  bill  alleges,  in  very  general  terms,  that  cer- 
tain steps  were  duly  taken,  with  a  view  to  the  r^istra- 
tion  of  the  proceedings  of  the  company.  Nothing  can 
be  more  unsatisfactory  than  a  general  allegation  of 
steps  being  duly  taken.  Very  frequently,  that  general 
form  of  statement  is  adopted  for  the  purpose  of  evasion. 
Looking  at  this  bill  throughout,  however,  it  appears 
that  the  Plaintiff  alleges  specifically  that  certain  steps 
have  been  taken,  namely,  the  appointment  of  the  pro- 
visional directors  for  the  purpose  of  carrying  on  the  pro- 
ject, the  compliance  with  the  standing  orders,  and  that 
they  are  about  applying  to  Parliament ;  and  he  states, 
also,  that  the  steps  which  have  been  so  taken  were 
duly  registered.  The  Defendants,  admitting  that  they 
are  acting  as  a  company,  and  that  their  right  to  do 
so  is  entirely  founded  upon  steps  taken,  yet  call  upon 
the  Court  to  infer,  from  the  general  allegations  in  the 
bill,  that  certain  necessary  steps  have  not  been  taken. 
They  admit  that  they  have  acted  since  their  formation, 
and  are  now  acting,  as  a  company,  and  are  about  to  go 
to  Parliament;  yet  they  ask  the  Court  to  assume  that 
the  general  allegations,  which  aver  the  legality  of  their 
proceedings,  are  untrue.  I  cannot,  upon  general  de- 
murrer, make  that  assumption.  The  Defendants  admit 
all  the  specific  allegations  in  the  biD,  and  if  those 
allegations  are  true,  they  arc  now  acting  as  a  com- 
I)any,  and  found'  their  proceedings  entirely  upon  the 
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preJiminary  stcpe  which  have  been  taken  by  the  Plwi-        jg^^^ 
tiffin  the  cause  in  their  behalf.  That  leaves  the  case  so 
fiur  free  from  difficulty. 


The  next  question  is  upon  the  contract  itself.  A  pro-  •'•^r***'* 
visional  committee  viras  appointed  on  the  27th  of  August^ 
18459  and  a  drcular  letter  viras  signed  by  the  Plaintiff^ 
upon  the  requisition  of  Mr.  OKoeira^  acting  on  behalf  of 
all  the  provisional  directors,  and  it  is  on  their  behalf  die 
drcular  has  been  issued.  This  has  been  since  acquiesced 
m^  and  the  Plaintiff  has  taken  all  the  subsequent  steps, 
out  of  whidi  his  present  daim  arises,  upon  the  faith  of 
that  circular  and  the  document  signed  by  Mr.  OUveircu 
Assuming,  for  the  present,  that  the  contract  is  a  l^al 
one,  the  question  is,  how  far  the  present  company  will 
be  affected  by  it  ?  The  bill  states  the  agreement  which 
has  been  made  by  the  provisional  committee,  and  the 
subsequent  proceedings  under  which  the  provisional 
directors  have  been  appointed,  and  the  company  has 
acted, — the  allotment  of  shares,  the  payment  of  deposits 
to  the  amount  of  50,000/.,  and  the  carrying  on  of  the 
a^yrs  of  the  company.  Under  these  circumstances,  if 
there  has  been  one  continual  transaction,  in  which  the 
provimonal  committee  acted  at  first,  and  in  which  they 
have  since  continued  to  act,  I  must  assume  that  the  provi- 
ttonal  directors  of  the  company  are  now  proceeding  upon 
the  basis  of  what  has  been  done  by  the  committee  (for 
there  has  been  no  interruption),  and  they  arc  bound  by 
a  legal  contract  made  by  the  committee  for  the  payment 
of  expenses  properly  incurred  in  the  preparation  of  a 
scheme  which  has  been  acted  upon  and  carried  on  down 
to  the  present  time.  Thb  conclusion  is  inevitable.  Upon 
tiie  bill  before  the  Court,  I  am  of  opinion,  that,  if  it  is 
a  l^al  agreement,  the  company  are  bound  by  what  has 
taken  place. 


^ 
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1SI6L  ^  ^  interai  of  die  eampuBw,  tint  it  ihoold  become 
the  poirhiwrof  daaca.  The  iii£Tidiiids  oonipriaiig  this 
hodj,  I  think  ci^it  in  nmnhw,  indwiing  Adie,  had 
ptecisdy  the  saune  infiniilioii  with  jUie  hiiwidfl  Mr. 
UmAill,  the  flolidtor  to  the  conqmnj,  wss  one  of  that 
bodjr,  and  waa  genendty,  if  not  alwxjr^  chainnan  at  the 
meetiiigs  of  the  committee.  The  price  paid  4ifir  for  his 
twenty-two  diareB  was  3(k.  per  flhaie.  This  was  on  the 
27th  of  Joly,  1835.  On  the  13th  of  the  same  months 
the  conumttee  had  pordttsed  throogh  JFUUem,  another 
member  of  the  committee^  other  flfaaies^  I  think  thirty, 
at  the  same  price  of  30if.  per  diaie;  and  on  the  same 
day  <m  which  the  coounittee  pordiased  Adieus  shares 
(27th  of  Jnlj)  they  poidiased  twenty-one  odier  shares 
throog^lfUeta,  at  32s.  6<£.  per  share.  If  theporchases 
were  really  oneroos  to  the  company,  the  members  of  the 
coounittee,  other  than  Adie,  were  acting  in  direct  <^ppo- 
sition  to  their  individnal  interests;  for  it  aj^pears  that 
more  than  one-foorthof  the  shares  of  the  whole  concern 
were  holden  by  the  monbers  of  the  coounittee.  And 
when  to  the  aboYe  I  add  the  conadenition,  that,  if  it 
were  Adie's  olgect  to  get  out  of  the  omceni,  there  was 
nothing  in  the  regdlati<Ni8  of  the  company  preventing  his 
doing  80,  even,  as  it  was  said,  selling  to  a  purchaser  in 
insolyent  drcomstances;  and  when  I  find  that  every 
thing  was  done  openly,  and  the  whole  transaction  en- 
tered in  the  books  of  the  concern,  I  cannot  but  condode 
that  the  transaction  was  in  truth  that  whidi  it  appeared 
to  be,  and  which  Adie  says  it  was, — that  he  desired, 
as  any  other  shareholder  might,  to  retire  from  the  con- 
cern by  selliDg  his  shares ;  and  finding  the  company  was 
a  purchasa-,  he  allowed  the  ccHupany  to  take  his  share& 
I  agree,  nuveover,  with  Mr.  Wood,  that,  however  de- 
pressed the  concerns  of  the  ccHupany  might  have  beoi, 
there  is  abundant  evidence  furnished  by  the  act  of  Par- 
Uaroent  obtained  in  1836^  that  the  company  eontenqphled 
carrying  on  its  concerns  with  effect,  at  least  until  apur- 
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chaser  of  the  entire  concern  could  be  found.  Unless 
therefore  the  position  of  Mr.  Adie  as  a  member  of  the 
committee  varies  the  case,  there  is  nothing  in  the  sale 
alone  to  invalidate  the  transaction. 

The  question  which  I  have  next  to  consider  is,  whether 
Adk*s  porition,  as  a  member  of  the  committee  of  manage- 
ment, rendered  the  sale  voidable.  The  argument  must 
be,  that  Adieus  contract  to  sell  would  not  bind  the  com- 
pany, imless  made  with  all  the  committee, — that  Adie 
was  in  the  sale  incapacitated  to  act  both  as  seller  and  as 
a  member  of  the  committee,  and  consequently  that  the 
oomnnttee  for  the  time  being  could  not  in  equity  enter 
into  the  contract.  Considering  the  principle  involved 
in  this  objection  as  of  the  greatest  importance,  I  shall 
assume  the  objection  to  be  well  founded,  and  consider 
whether  upon  that  assumption  the  present  bill  can  be 
sustained,  always  remembering  that  the  price  at  which 
the  shares  were  sold  is  not  the  question, — the  retire- 
ment of  the  Defendant  and  his  consequent  escape  from 
liability  being  the  gravamen  of  the  complaint. 

Upon  this  point)  I  have  felt  perhaps  less  difficulty  dur- 
ing the  argument,  than  upon  any  part  of  the  case.  The 
Defendant  Adie  was  a  shareholder  in  a  mining  part- 
nership. In  July,  1835,  he  retired  from  that  partner- 
ship, by  selling  his  shares  to  the  company,  and  he  has 
ever  nnce  lost  all  the  privil^es  of  a  partner,  including 
that  of  being  served  with  notice  of,  and  taking  part  in, 
its  proceedings.  The  sale  of  Adieus  shares  was  (as  I  as- 
sume for  the  purposes  of  the  argument)  voidable  at  the 
option  of  the  company.  But,  if  the  company,  in  such 
a  case,  thought  fit  to  avoid  the  sale,  it  was  bound  to  do 
so  with  promptness.  The  company,  ha\ing  notice  of 
the  sale,  and  of  Adieus  retirement,  could  not  be  permit- 
ted to  carry  on  the  concern  in  the  absence  of  Adie — pre- 
pared to  affirm  the  transaction,  if  the  concern  should 
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IS4B,        P'^^V^  ^  ^  Ttmiad  ity  if  dMU  ahould  pvove  to  be  for 
their  adrantage.     In  a  cnncprn  q£  aoA  a  iiataie»  it 
«-_  wafi  the  li^bt  ciAdk  to  know,  at  the  eadiest  moment^ 

whether  the  oompany  elected  to  treat  the  aak  as  Talid 
or  not,  espedaHj  where,  as  in  tius  cae^  he  miglity  if  advia- 
ed  that  the  oompany  Jiyuteil  the  ooatnct,  haw  leliied 
fiom  the  ccMieem  by  odier  amngeoie&ti^  widMml  ooa- 
mhing  the  oompany.  No  rtepe^  howeTOr,  were  in  fiust 
tak^i  from  the  time  of  the  aale  in  July,  1835,  until  Feb- 
ruary, 1841,  when  the  bill  waa  filed*  Dmii^  thia  in- 
terval the  company  obtained,  and  haa  once  acted  tmder 
the  pforiflions  o^  the  act  of  Parliament  paaaed  in  June^ 
1836,  tor  enlarging  its  capital,  oneati]^  new  ahaiee^  and 
exten£ng  itB  mining  cqperationa;  and  .^IdVa  haa  been  per- 
mitted during  that  time  to  oonaider  l*itn^^»lf  nnocmnected 
and  uninterested  in,  the  oonoems  of  the  company* 


One  quesdffli  then  ifl^  firom  whattimeamltooonajder 
the  company  aa  having  acquiesced  in  the  aak  ?  in  other 
woidB,  at  what  time  am  I  to  oomider  the  oompany  aa 
having  had  notice  of  the  aale?  Now,  the  5th  oi  October, 
1835,  is  the  date  which,  if  the  aale  ia  to  be  supported, 
detennined  Adi^s  connexion  with  the  company.  He 
never  after  that  attended  to  or  interfered  in  the  busbeas 
of  the  company.  The  sale  of  his  shares  to  the  company, 
and  eveiything  connected  with  that  sal^  including  the 
registration  of  the  shares,  was  open  and  undisguised. 
Upon  Adieus  retirement,  the  committee  of  management 
consisted  of  those,  who  bdng  members  with  him  remain- 
ed until  bis  place  was  filled  up ;  and  the  concerns  were 
afterwards  carried  <m  by  a  managing  committoe  of 
nine,  chosen  annually.  Now,  if  the  shareholders  gsne- 
rally  had  managed  their  own  concerns,  as  in  the  case  of 
an  ordinary  partnership,  it  would,  in  such  a  case  as  this, 
be  presumed  that  they  were  acquainted  with  the  contentB 
of  their  own  books,  especially  so  far  as  they  relate  to 
recent  tnudsactions,  like  that  in  question ;  and  if,  instead 
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of  nmnaging  for  themBelves,  the  BhareholdeFs  constitute 
a  mmmging  couunitteei  it  must  be  presumed  that  this 
managing  body,  whioh  represented  the  company,  knew 
the  contents  of  the  books  of  the  company  also,  and  to  the 
shaiehidders  at  large  the  knowledge  which  their  com- 
mittee thus  required  must  be  imputed.  The  committee 
whioh  issued  the  circular  at  the  first  general  meeting 
after  Adiiiz  retirement,  and  who  first  omitted  his  name 
from  the  list  of  diareholders,  must  have  known  to  whom 
he  had  assigned  his  shares.  It  is  not,  however,  necessary 
to  rely  upon  this  reasoning  alone,  independently  of  any 
merely  constructive  notice,  I  think  that  the  body  of  share* 
hplderB  is  bouod  by  its  acquiescence.  Each  shareholder 
would>  from  the  oircqlar  sent  round  at  the  annu^  meet- 
ing, know  whether  Adie  was  a  continuing  shareholder 
or  not :  althoygh  that  alone  might  not  be  notice  that  his 
sbaies  had  beeiii  sold  to  the  cpmpany.  After  the  meet- 
ing of  March,  1836,  it  is  ^duutt^d  that  the  fact  of  Adie 
having  ceased  to  be  a  sha^holder,  became  the  subject 
of  discussion  ampng  the  shareholders;  but,  it  is  stated, 
that  it  was  not  then  knowi^  to  whom  he  had  sold  them. 
It  is  clttur,  however^  that  immediately  aft;er  the  June 
meeting,  in  the  year  1837,  it  became  known  to  the 
shareboltos,  or  some  of  them,  including  Mr.  IValfard, 
diia  preaeat  Plaintiff,  that  Mr.  Adiis  sl^res  had  been 
gold  to  the  company ;  ai^  notwithstanding  this  notice, 
no  QMciaji  ineeting  is  called,  nor  is  any  step  takefi  in  the 
matter  until  August,  1838,  and  then  a  conunittee  is  ap- 
pointed to  if^quire  into  the  transaction. 


1846. 


Judgmmi. 


Soam  time  in  t)ie  ye^  1838,  and  at  a  time  when  it  is 
admittiul  the  shareholders  had  complete  potice  of  the 
transaction,  the  action,  which  J.  shall  call  the  second 
ju^tiion,  was  broqght  against  Wynne  ;  tliat  was  an  action 
ibr  contribution,  and  involved  the  question  whether 
Adie  was  a  shpureholder  or  not,  because,  according  as 
4die  was  a  shareholder  or  not,  the  diare  pf  Mr.  Wynne^ 
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IMI.  and  dierefbre  the  uiMXiiit  of  bisEabiElj'tocaDiiiiiiitioiiy 
would  be  hrgtr  or  analler;  snd  H  niyeara  that  qptestion 
WM  taken  into  conadentMrn  at  the  meeting.  It  is  quite 
deary  that,  at  fanr,  there  was  but  ooe  dtrkitm  wUdi 
coald  be  come  to,  that  the  sale  of  the  diareB  was  legal, 
and  the  contributiop  r^t ;  but  still  the  oompanj  was, 
in  tmth,  finr  its  own  benefit,  against  JFymme,  afBrming 
theTsfiditjof  tins  tranaactioa.  Whatever  might  be  the 
case  at  law,  thej  had  no  right  to  diaige  fFymme  with  a 
larger  omtribation  than  he  woold  be  liable  to^  treating 
A£e  as  a  shareholder,  if  thejr  meant  afterwards  to  say 
that^^ld&hiniself  was  tobeliaUealso.  I  do  not  saj  tUs 
is  an  estoppel  in  this  case,  bat  it  is  adelibenite  act  done 
bjr  the  company,  bjr  which  thej  aflbrmed  the  Talidity  of 
that  which  thej  now  dispute.  This  took  jdaoe  in  1838L 
In  December,  1839,  the  opinion  of  an  eminent  counsel 
was  obtsuned  as  to  the  r^t  of  the  company  against  Mr. 
Adie;  and  a  second  c^nnion  was  obtained  in  February, 
1840.  I  am  not  aware,  that,  once  that  time,  any  ihii^ 
has  occurred  to  give  the  company  more  knowledge  of  the 
facts,  or  of  their  rights,  or  at  all  to  alter  the  case  as  be- 
tween them  and  ^Ir.  Adie.  No  application  was  then 
made  to  the  managing  committee  to  call  a  special  meet- 
ing for  the  purpose  of  considering  the  subject  of  the 
sale,  nor  was  any  step  whatever  taken  untilJune,  1840, 
when  a  general  meeting  of  the  company  was  held,  and 
the  opinions  of  their  counsel  were  produced.  I  have 
not  seen  either  the  cases  or  the  opinions,  but  I  advert  to 
them  for  the  purpose  of  shewing,  that,  frc»n  that  time 
at  all  events,  there  is  actual  knowledge  on  the  part  of 
the  body  of  the  shareholders  of  their  position  with  re- 
ference to  these  shares,  actual  knowledge — independ- 
ently of  any  constructive  knowledge  which  might  be 
imputed  to  them  tiirough  their  committee.  In  Jun^ 
1840,  then,  they  have  notice  of  the  rights  which  they 
suppose  they  have  against  Mr.  Adie;  they  knew  also 
that  this  mining  concern  had  been  carried  on  once. 
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July,  1837,  in  the  absence  of  Mr.  Adie:  and  the  ques- 
tion before  them  is,  what  course  they  should  take? 
Having  taken  from  August,  1838,  to  February,  1840, 
to  get  the  information  which  I  should  have  thought 
they  might  have  got  in  three  weeks,  in  June,  1840, 
ibey  communicate  to  the  body  of  shareholders  the 
knowledge  which  they  have  obtained;  and  it  is  not 
until  February,  1841,  that  the  bill  is  filed  to  impeach 
the  transaction.  Now,  I  do  not  find  any  explana- 
tion of  this  delay ;  and  the  question  is,  whether  I  am 
now  to  pronounce  a  decree  which  would  have  the  effect 
of  making  Mr.  Adie  a  partner  from  July,  1837,  in  a 
trading  concern  of  a  fluctuating  character,  thereby  in- 
volving him  in  all  the  transactions  of  the  company  which 
have  since  taken  place, — the  case,  as  I  have  observed, 
being  one  in  which  there  was  not  the  least  impediment 
to  Mr.  A^  getting  rid  of  his  shares  without  the  con- 
sent of  the  company,  if  he  thought  fit  to  do  so ;  and  the 
company  having,  in  the  way  I  have  mentioned,  had 
notice  of  the  transaction. 


121 


1846. 


^F  ^^WBJF  ^^^^t  PW»  ♦ 


There  are  one  or  two  points  which  I  will  briefly  notice. 
The  bill  charges  that  there  was  a  non-compliance  with 
the  r^ulations  of  the  company  as  to  the  transfer.  The 
meaning  of  that  allegation  I  understand  to  be  this, — 
every  person  who  comes  in  as  a  shareholder,  is  to  sub- 
scribe a  deed,  by  which  he  takes  on  himself  certain  lia- 
bilities on  the  transfer  of  these  shares.  Mr.  Robinson 
did  not  do  that,  and  therefore  it  is  said  the  regulations 
of  the  company  have  not  been  complied  with.  It  is 
quite  obviousi,  that,  if  Mr.  Robinson  represented  the  com- 
pany, (which  he  did),  it  could  not  be  necessary  that 
Mr*  Robinson  should  execute  the  deed.  The  effect 
would  be  nothing.  It  would  be  the  company,  in  the 
person  of  Mr.  Robinson,  coming  under  a  liability  to  itself. 


A  great  number  of  facts  have  been  gone  into  with 
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lais.  rapect  to  the  qiedfie  aeto  wUdi  hmve  been  done  aiiioe 
theiedrement  of  Mr.^ldSe.  I  haTe  not  entered  into  the 
oonskkntion  of  these  Acts.  They  axe  important  aa  shew- 
ing the  floandnees  of  the  geoeal  mk^  wfaidi  impoaes 
upon  partieB  engaged  in  a  fluctuating  and  preeanoiis 
conoem  of  this  kind,  theneoenity  of  being  veiyprcHnpt 
in  stodi^  what  their  intentiana  aie  in  audi  a  case  aa  thii^ 
but  thej  are  only  important  aa  they  iDnstiate  the  genenl 
rule ;  for  if  the  acqnieaoence  be  made  oqt»  it  moat  be  a 
very  ationg  caae  in  which  the  Coort  would  aay^  that 
merely  beoanaeiteanbeahewntfaatnoaerioQapreiadiGa 
will  fcdlow  to  the  party  who  ia  aoo^t  to  be  made  ^ 
aharehcdder,  therefi»e  the  Court  ia  to  diaregard  the  pan- 
ci{de  wbkh  otherwiae  would  operate  in  hia  fiivour. 


Another  point,  very  much  ptoaaod,  waa  the  firaud  to 
which  it  ia  aaid  Mr.  Adm  waa  a  party,  in  miarepreaent- 
ii^  the  atate  of  the  aooounta  in  the  year  1S35.  Mr. 
Adie  deniea  actual  knowle^  of  theae  aooounta,  and  I 
could  not  certainly,  without  inquiry,  truat  to  the  evi- 
dence of  Mr.  Robmson,  who  states  generally  what  the 
motive  of  the  committee  of  management  waa  in  the 
course  that  waa  takoi  reelecting  thoae  aceounta;  I 
think,  however,  that  the  obaervatum  which  appliea  to 
it  all  is  this, — if  Mr.  Adie  were  guilty  of  a  fimud  in  this 
misreiHreaentation,  and  die  company  had  suflbred  by  it, 
he  might  or  mi^t  not  have  made  himself  liable  to  the 
company  in  respect  of  such  act  of  firaud ;  but  I  oon&as 
I  cannot,  in  tlie  lightest  degree,  connect  theae  alleged 
miarepreaentationa  with  the  act  which  is  the  aola  aulgeot 
of  complaint  hm^  which  amounts  to  this,-r-that,  having 
made  up  his  mind  to  retire  from  the  concern,  and  wish- 
ing to  sell  his  shares,  and  finding  tlie  committoe  were 
buying  shares  of  other  people,  Mr.  Adie  allowed  them 
to  take  his  shares  at  the  same  price  as  they  had  given 
for  other  shares,  instead  of  looking  out  for  that  which  it 
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was  not  diffieult  to  find,  a  purchaser  of  his  shares  else- 
where than  among  the  committee  of  management 

I  confess  I  think  justice  will  be  done  by  r1i«nr|i««ing 
this  bilL  The  purchase  of  the  shares  is  impeached 
upon  equitable  grounds;  but  this  equity  is  resorted  to, 
not  because  the  purchase  in  itself  was  injurious,  qua 
purchase,  but  for  a  collateral  purpose. 

My  great  doubt  has  been  as  to  costs.  The  sale,  as  it 
was  eflfected,  was,  in  strictness,  irregular.  A  party  in 
the  situation  of  the  Defendant  ought  not  to  have  sold  his 
own  shares  to  the  company ;  but  the  entire  transaction 
was  known  to  all  parties,  and  I  cannot  say  that  they  have 
su£fered  any  injury  firom  it,  or  were  justified  in  filing 
this  bill  to  impeach  it.    I  dismiss  the  bill,  with  costs. 
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GOLDSMITH  v.  GOLDSMITH. 

U  NDER  the  decree  made  at  the  hearing,  the  parties 
were  to  produce  before  the  Master,  all  books,  papers, 
&c.,  in  their  possesion  relating  to  the  matters  in  ques- 
tion in  the  cause.  The  Defendant  was  an  executor, 
and  had  been  allowed  to  appear  in  form&  pauperis.  An 
attachment,  and  afterwards  a  sequestration,  was  issued 
against  him  for  contempt  in  not  producing  before  the 
Master  documents  which  appeared  to  be  in  his  posses- 
ion. The  sequestrators  seized,  and  were  in  possession 
of  certain  chattels,  consisting  of  household  goods,  furni- 
ture, and  effects,  belon^g  to  the  Defendant. 


luider  Uie  leqnestration,  eren  though  the  value  of  the  goods  be  gradually 
expcDief  of  keeping  them. 


l^h  Feb. 

A  sequestration 
on  mesne  pro- 
cess will,  in  a 
proper  case,  be 
executed,  and 
the  Ckmrt  will 
direct  the  te- 
nants to  attorn 
to  the  seques- 
trators; but 
will  not,  until 
the  amount  of 
the  costs  is  as- 
certained, nor 
except  for  the 
purpose  of  pay- 
ing such  ascer- 
tained amount 
of  costs,  di- 
rect the  sale  of 
goods  seised 
idMorbed  by  the 
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It  appeared  that  the  Defendant  was  entitled  under 
the  will  of  the  testator  in  the  cause  to  certain  leasehold 
premises  then  in  the  occupation  of  tenants.  The  goods 
and  furniture  were  retained  by  the  sequestrators  at  an 
expense  of  13s.  4cd.  per  diem,  for  rent  and  chaiges. 


Argument, 


Mr.  RoU  moved  that  the  Defendant  might  be  dis- 
paupered; that  the  tenants  might  be  ordered  to  attorn 
to  the  sequestrators;  and  that  the  goods  and  furniture 
might  be  sold,  and,  after  satisfying  the  costs  of  the  con- 
tempt, the  surplus  might  be  pud  to  the  credit  of  the 
cause. 


In  support  of  the  first  branch  of  the  motion,  the 
vexatious  conduct  of  the  Defendant,  in  disobeying  the 
order  of  the  Court  and  standing  out  the  process  to  con- 
tempt, was  insisted  upon :  Wagner  v.  Meccrz  (a).  On  the 
attornment  of  the  tenants  to  the  sequestrator,  the  cases  of 
Rowley  y,  Ridley  {li)  and  Simmonds  v.  Lard  Ktnnaird  (e) 
were  referred  to.  With  respect  to  the  sale  of  the  furni- 
ture, it  was  contended,  that  the  Court  would  direct 
perishable  articles  to  be  sold:  Shaw  v.  Wright  (d).  And 
within  that  reason  would  fall  not  only  articles  naturally 
subject  to  rapid  decay,  but  all  articles  of  which  the 
value  was  in  the  course  of  exhaustion.  In  this  case, 
the  constantly  accruing  expense  of  keeping  possession 
of  the  furniture,  would  soon  exceed  and  exhaust  the 
value  of  the  goods:  Wharam  v.  Broughton  {e\  CadeU 
V.  Smith  (/),  Desbarough  v.  Crommie  (g). 


(a)  3  Sim.  127. 
lb)  2  Dick.  C22;   S.  C.  3 
Swanst.  306,  n. 
(c)  4  Ve».  738. 
{d)  3  Ves.  23. 


(«)  1  Ves.  180. 
(/)  3  Swanai.  308,  n. 
(jSf)  Bunb.  272 ;  1  Barnard. 
K.  B.  212. 
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'Me.  Bhintj  for  the  Defendaat^  opposed  the  applioation. 
He  aigued,  that  there  was  no  case  in  which  the  Court 
had  dispaupered  the  Defendant  in  a  suit,  owing  to  his 
conduct  in  the  course  of  his  defence.  In  the  case  cited 
{Wagner  v.  Meari),  the  pauper  was  the  Phuntiff.  He 
argued  alsoj  that  the  Court  would  not  direct  a  sale  of 
goods  taken  under  a  sequestration  issued  on  mesne 
process,  but  would  merely  hold  the  goods  until  the  De- 
fendant had  cleared  his  contempt:  Hales  v.  Shafloe  (a). 
Knight  v.  Young  (A),  WUcocks  v.  Wilcochs  (c),  Maynard 
▼.  Pamfret  (rf). 
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Vicx-Chakcbllor  : — 

It  appears  by  the  affidavits  on  this  motion,  which 
Uie  Defendant  has  left  wholly  unanswered,  that  he 
was,  before  the  sequestration,  posaessed  of  this  furniture, 
which  is  worth  more  than  20/.;  the  order  enabling  him 
to  sue  in  form&  pauperis  was  at  the  same  time  obtained 
on  the  usual  affidavit,  that  he  had  not  property  to  the 
value  of  5/.  No  explanation  is  attempted  to  be  given; 
and  under  the  circumstances  I  think  I  ought  to  direct  the 
Defendant  to  be  dispaupered. 


Juigmini, 

It  appearing  on 
affiiUf  its  that  a 
pauper  defend- 
ant was  entitled 
to  property  ex- 
ceeding 20/. 
in  Taloe,  the 
Court  on  mo- 
tion ordered 
him  to  be  dis- 
paupered. 


I  assume  that  the  process  upon  which  the  other  part 
of  the  motion  is  founded  has  been  issued  regularly,  and 
that  there  is  no  question  that  this  is  the  proper  proceed- 
ing to  enforce  obedience  to  the  decree.  If  it  should 
become  necessary  in  this  case  for  me  to  express  any 
opinion  on  the  various  cases  which  have  been  cited, 
I  must  first  ascertain  from  the  officers  of  the  Court 
whether  there  really  exbts  any  difficulty  on  the  point. 


(a)  1  Ves.  Jan.  86 ;  3  Bro. 
C.  C.  72;  2  Cox,  224,  S.  C. 
{h)  2  V.  &  B.  184. 


(c)  Arab.  421. 
(<l)  3  Atk.  468. 
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IS¥L  I  bdieve,  if  the  CMee  are  cjuuuiiied,  no  difficuhy  will  be 
CSoLMMrm  fiMmd.  It  is  stated  in  die  argument  of  Mr.  Oiehau  in 
QoLDoim.  i20v'9  ▼•  Bidlof  (a\  whidi  he  says  he  ga^e  to  Lord 
nmrlow,  and  on  whieh  the  aigmnsnt  in  this  ease  prin- 
cipaUy  tamed,  that  seqnestntion  issoes  in  two  oases: 
one  is  npcMi  a  decree  ad  watifllanendinn,  which  is  not  the 
case  here;  the  other  is  on  mesne  process:  andMr.ZKakiu 
sajSy  that  inasmneh  as  the  only  nse  of  the  mesne  prooesB 
is  to  groond  some  fhrthor  proceeding  as  to  take  the  bill 
pro  confesBOti  the  sequestration  is  never  executed;  he 
refers  to  the  case  of  Heaiker  v.  Waterman  (p),  where  Sir 
Thomas  Sewett  is  reported  to  have  expressed  great 
disapprobation  at  a  party  haying  executed  such  a  se- 
qucstration,  and  to  have  said,  that  it  never  could  be 
done  properly.  Mr.  Dickens  refers  to  a  number  of  cases 
to  the  same  effect,  and  goes  on  to  reason, — and  I  should 
say  very  satisfactorily, — upon  those  particular  cases, — 
shewing  that  there  is  no  necessity  to  execute  the  attiich- 
ment,  unless  it  is  necessary  to  obtun  payment  of  the 
costs  and  expenses,  because,  if  the  only  object  is  \xi 
found  an  ulterior  proceeding, — as  to  take  the  biU  pro 
confesso, — if  that  can  be  done  as  effectually  without 
executing  the  attachment  as  after  its  execution,  there 
is  no  reason,  as  the  Master  of  the  Rolls  observed,  why 
it  should  be  executed.  But  Mr.  Dickens  appears  to  roe 
to  have  omitted  the  consideration,  that,  in  a  great  number 
of  cases,  as  for  example  in  the  present  case,  the  object 
of  the  sequestration  on  mesne  process  is  not  merely  to 
found  some  ulterior  proceeding,  but  to  compel  the  party 
to  obey  the  order  of  the  Court  That  might  occur  in  the 
case  of  the  want  of  an  answer,  a  discovery  being  requir- 
ed. In  this  case,  where  the  object  is  to  compel  the  pro- 
duction of  papers,  the  observation  as  to  the  proceeding 
being  merely  a  ground  for  some  ulterior  process,  does  not 

(a)  2  Dick.  022.  {h)  1  Diok.  836. 
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vpplj.  Here  the  object  10,  to  enforce  obedience  to  the 
order.  And  I  am  not  at  all  surprised  to  find  upon  re- 
ferring to  another  report  of  the  case  of  Rowley  v.  Ridley ^ 
by  a  r^Kirter  not  less  accurate  than  Mr.  Dickens,  that 
a  totally  different  Tiew  of  the  case  is  taken.  I  refer  to 
Ae  note  to  the  case  of  Fnmt^fyn  t.  Calhoun,  in  Mr. 
Swanston^s  Beports  (a).  And  in  the  report  of  the  case  of 
Simmons  v.  Lord  Xinnaird(b\  I  obseire  that  Lord 
Bedesdakf  the  then  Solicitor-General,  points  out  in  his 
argunvent  the  inaccuracy  of  the  note  of  Mr.  Dickens. 
From  Mr.  Swanston^s  note,  it  appears  that  it  was  a  bill 
of  discoTery,  and  that  the  Defendant  appeared,  but  did 
not  put  in  his  answer;  whereupon  it  was  moved  as  a 
motion  of  course  that  the  tenants  of  the  estate  might 
attorn  to  the  sequestrators;  when  the  R^istrar  was 
about  to  draw  up  the  order  he  thought  it  irregular,  and 
the  motion  before  the  Lord  Chancellor  was  renewed. 
[His  Honor  read  the  judgment  of  the  Lord  Chancel- 
lor (e)  refufflng  the  motion  as  premature,  before  tlie  re- 
turn of  the  commission.]  I  may  observe,  that  Mr.  Dick- 
ens, after  attempting  to  shew,  that,  according  to  the 
precedents  and  his  experience,  the  tenants  should  not 
attorn,  because  mesne  process  ought  never  to  be  exe- 
cuted,— says,  that  if  the  sequestrators  are  in  possession, 
they  may  distrain;  but  if  they  are  not  in  possession, 
their  pn^per  course  (so  he  seems  to  say)  is  to  apply  for  a 
writ  to  deliver  possesmbn,  and  foUow  it  with  a  writ  of 
assistance, — which  is  in  feet  only  another  mode  of  exe- 
cuting the  sequestration.  Lord  Thurlow,  in  considering 
how  the  sequestration  ought  to  be  executed,  said  it  had 
been  compared  to  the  case  of  a  receiver  i^pointed  by 
the  Court;  and  upon  that  idea  the  motion  had  been 
made  for  tiie  tenants  to  attorn,  which  was  a  specid 
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(a)  3  Swanst.  906,  n.  (6).  (b)  4  Ves.  735. 

(e)  3  Swanst  308,  n. 
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modoD,  and  notice  ought  to  haTe  been  given  to  the 
tenants;  bat  there  was  a  great  diflbrence  between  a 
aeqoestration,  which  was  a  writ  of  process^  and  an  ofder 
for  a  recdver,  whidi  was  an  order  of  the  Coiirt(a).  In 
another  case.  Lard  Pelham  v.  Dueheu  of  NeweoMtie  (b), 
where  a  party  apjdied  to  be  examined  pro  intereese  suo, 
the  Court  would  not  make  the  order  until  there  had 
been  a  return  by  the  Bequestrators ;  that  however  is 
merely  a  tedmical  objection.  In  Hales  v.  Shaftoe  {e), 
the  Lord  Chancellor  said,  that  where  the  object  was  to 
compel  a  party  to  obey  an  order,  he  would  do  it,  not  by 
selling  his  property,  but  by  puttii^  him  out  of  posses- 
sion until  he  obeyed  the  order.  Hiat  case  came  on 
several  times,  upon  motion  to  sell  the  property,  and  the 
Court  certainly  refused  to  direct  a  sale.  But  all  the 
liord  Chancellor  said  was,  that  he  had  no  rule  to  go 
by,  as  to  the  quantum  to  be  sold  {d).  There  were  no 
means  of  ascertaining  the  amomit  of  the  demand,  or 
how  it  should  be  measured.  The  prc^iosition  was  not 
that  the  Court  had  not  a  right  to  execute  the  writ,  but 
that  the  parties  were  wrong  to  the  extent  of  applying 
for  a  sale. 

The  case  oi  Knight  y.  Young  (e)  is  the  most  embarras- 
sing. Lord  Eldon  in  that  case  said,  that  after  the  long 
series  of  authorities  the  other  way  he  could  not  grant 
the  application.  It  is  remarkable,  that  only  two  cases 
appear  to  have  been  cited,  and  one  of  them  is  the  note 
of  Rowley  v.  Ridley^  in  Mr.  Dickens^ 8  Beports,  in  which, 
from  the  other  accounts  of  the  same  case,  it  is  obvious 
that  there  are  many  mistakes.  I  have  no  doubt»  that, 
subject  to  the  formal  question,  whether  there  has  been 


(a)  3  Swanst.  307,  n.  C.  72  ;  2  Cox,  224^  S.  C. 

(b)  Id.  290,  n.  {d)  2  Cox,  224. 

(c)  1  Ves.  jun.  86 ;  3  Bro.  C.        («)  2  V.  &  B.  184. 
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a  return,  I  ahall  be  right  in  ordering  the  attornment; 
but  I  must  see  whether  there  has  been  any  return  to 
enable  me  to  do  it. 

As  to  Belling  property  under  sequestration  to  pay  the 
costs, — ^the  cases  shew  that  that  can  be  done.  Mr.  Dick- 
ens  refers  to  cases  in  which  it  has  been  ordered.  If  the 
party  will  not  or  cannot  pay  the  costs,  the  Court  will 
not  give  him  back  his  property  till  he  does.  Lord 
Thurlaw,  Lord  Rosslyn,  and  all  the  judges,  without  ex- 
ception, say,  that  the  Court  cannot  sell  upon  mesne 
process  except  to  pay  expenses, — ^the  only  object  being 
to  compel  the  party  to  obey  the  order  of  the  Court  by 
keeping  him  out  of  possession,  and  there  being  beyond 
that  no  measure  of  the  amount  for  which  the  property 
is  to  be  sold.  If^  in  this  case,  there  has  been  a  return, 
I  will  make  an  order  for  the  attornment;  but  I  cannot 
make  an  order  to  sell  the  goods  until  all  the  costs  are 
ascertained.  It  would  be  oppressive,  if  not  irregular, 
to  sell  to  pay  the  costs  from  day  to  day. 

[The  motion  stood  over  to  ascertain  whether  there 
had  been  a  return  to  the  sequestration,  or  whether  such 
return  was  in  practice  now  required.] 
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Mr.  RoU,  on  a  subsequent  day,  stated,  that  the  return 
of  the  sequestrators  had  been  made,  but  none  of  the 
offices  would  receive  it. 


The  Vicb-Chancbllob,  after  inquiry,  said  he  found 
that  it  was  not  the  practice  to  file  the  return  to  the 
writ  of  sequestration.  He  made  the  order  for  the  at- 
tornment, directing  notice  thereof  to  be  given  to  the 
tenants. 


VOL.  v. 


H.  w. 
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N09.  ML  JOHNS  r.  DICEIXSON. 

The  viduM,  SuJEL  BIGG  waofwed  tar  a  MriiniiiMifj  TeSenoce  to  the 

ihJMij  ^  1^4  MMter,  to  inqinie  who  were  the  imae  ct  the  doldreB 

|W7«'o[«p-  dicir  re^pectiTe  agei,  and  whether  any  had  amoe  cBed^ 

vkkh  wM  Mb-  and  if  20^  who  weie  their  respectiTe  rqareientatiTea. 

ject  toagift 

^J^^;^!^  The  Plainti^  imder  the  win  of  bis  late  wife,  .El&a 


■  ■.'h*^*f.     ^0A»^  made  in  1831,  daimed  a  smn  of  1428/.  stodc 

fffltiflTII  fill  tbs      

doyrofthe  Under  the  wiD  of  the  said  JiiAx  £fi2(  her  &ther,  the 
tnutoadidBot  Wife  was entitled  to the stock for  her li&yWidi a  powcTof 
t^ wwia^.  App^tment  bjr  will, and  a  jHroriaicaiy  that,  in  defiuik  of 
'h^  sp.  s^jpointment,  if  she  had  no  issue,  the  stock  ehoold  go 
HeU,  dMt,  aU  and  be  divided  between  the  lawful  iasne  of  the  other 
^^^•,  iju^  children  of  Johm  HtB.  The  will  of  EUza  Johns  did  not 
TO  not  admiu  ^gf^  ^  ^^  power,  bnt  the  bill  alleged  that  she  had  no 
CMC  m  which  property  which  could  pan  bj  the  will,  except  the  stock 
titled  in  dc&ait  snbject  to  her  appointment.  The  pereons  alleged  to  be 
t^^^^!^  the  issue  of  the  other  children  of  John  Hill,  who  would, 
SbaTdie^  in  default  of  appointment,  be  entitled  to  the  property^ 
Court  woBid  were  made  defendants..  The  trustees  by  their  answer 
der  the  Order  ^d,  they  belicTed  that  the  other  defendants,  or  some  of 
M^*183?*^.  *^^™»  Yfere  the  persons  who  would  be  entitled  to  the 
rect  preiimi.      property  if  it  did  not  pass  by  the  appointment;  and  they 

imrr  loiiiiiries 

to  aiccrtain       submitted  to  the  Court  the  question  as  to  the  appoint- 


who  werendi 
penoDs. 


ment. 


^Ir.  BUUm,  for  some  of  the  issue  of  the  children  of 
John  HUly  and  Mr.  Speed,  for  others  of  such  ioBU^  op- 
posed the  moti<HL — The  Plaintiff's  title  had  not  been 
admitted,  and  the  bill  might  be  dismissed  at  the  heai^ 
ing:   Topham  y.  Ughlbody  (a). 

(a)  1  Hare,  289. 


CASES  IN  CHANCERY. 
Mr.  AmphlMy  for  the  troateos. 


The  Vice-Chakcellob  said,  that  the  Court  at  the 
bearing  must  decide  whether  the  will  was  an  exercise 
by  the  teetatriz  of  the  power  of  appointment;  and  that 
question  the  Court  could  not  decide  in  the  absence  of 
the  parties  interested  in  disputing  the  validity  of  the 
appointment^  as  affecting  the  fund.  It  would  be  there- 
fittie  necessary,  at  the  hearings  to  ascertain  that  the  par- 
ties entitled  in  default  of  appointment  were  before  the 
Court 

Order  made. 
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18fA.  19M» 

20M9  and 

BUCKELL  V.  BLENKHORN.  ^^t^^' 

0\4AhJan 
N  the  30th  of  December,  1840,  Sarah  3fLauchlan  By  a  deed, 

was  possessed  of  two  sums  of  stock,  8052.  Consols  and  statuteof 
265/.  Long  Annuities,  and  was  entitled  to  a  sum  of  Y^iV\^^^' 
5Q01.  owing  to  her  by  Jamei  BucheU^  the  PlaintifT;  26),  certain 

_  •  •%        y        -n  t,    ^  i   mr^.1  •         trust  fiinds 

SoOL  owing  to  her  by  Faxton  ^  Co.;  and  601  owmg  were  appointed 

to  her  by  John  BaUandine.     She  was  also,  at  the  same  ^^^^uch^ 

timcb  possessed  of  thirty-nine  shares  in  the  Gas-light  v^^^  or  per- 

and  Coke  Company,  and  of  sundry  household  goods,  interest  or  in- 
terests, and 
cfcargMbli  with  tnch  stun  or  mini  of  money,  and  for  inch  intents  and  purposes,  and  in  such 
manner f  in  all  respects,  as  the  appointor  should,  by  any  deed  or  deeds,  writing  or  writings, 
wHh  or  wHhont  power  of  reroeanon  and  new  appointment,  to  be  by  her  sealed  and  deliv- 
erad  fai  the  pressnce  of  and  attested  by  one  witness  or  more,  direct  or  appoint.  The  ap- 
pobitor  afterwards  made  her  wQl,  (which  was  duly  executed  and  attested  according  to  the 
kniite  of  Wills),  and  thereby  bequeathed  part  of  the  trust  funds :— iff /(f,  that  the  will 
was  a  writing  wiUiin  the  terms  of  the  power. 

Hie  mere  fact,  that  a  party,  having  a  power  by  deed  to  revoke  and  make  a  new  appoint- 
nent  of  trust  ftinds,  has  attempted  to  make  such  revocation  and  new  appointment  by  will, 
owing  to  her  having  forgotten  the  restrictions  of  the  power,  and  being  at'  the  time  unable 
to  proeore  tbt  deedSr— is  not  a  ground  upon  which  equity  will  supply  the  formal  elocution 
required  br  the  terms  of  the  power,  or  give  to  the  wUl  the  effect  of  a  de^d,  or  convert  the 
tmstees  of'tbe  property  into  trustees  for  the  persons  who  would  be  appointees,  if  the  will 
wnB  •  good  •xoentioii  of  the  power. 

k2 
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19M.        fliriiiiiirey  fixtures^  plst^  fincBy  duoa,  booka^  pictnresy 
prxnts,  jewdOeTY,  vni  other  dSects  tbai  in  her  reai- 


By  mdentnre  ofthe  '30th  of  Deeonber,  1840,  made 
between  Sarak  JttLamdkkm  of  die  one  part^  and  JUbi 
BkmUkorm  and  ^ofa  Alambr  Bkmiian  of  the  other 
part,  leating  diat  die  was  fo&saswA  of  the  befine- 
roentioncd  iHruperty  and  dKct^  and  lecitii^  her  inten- 
tion to  aetde  the  aame.  Sank  3fLamdkhm  aadgned 
part  of  the  pruperty  and  cActa,  and  agreed  to  aaogn 
the  odier  part,  to  the  said  J.  and  J.  A.  Bkmkhmnny  npon 
trust  for  heradf  for  fife,  and,  after  her  deadi,  in  tmst 
for  sndi  person  or  persons^  for  snch  interest  or  interests^ 
cha^eaUe  with  sndi  sums  of  money,  and  fot  such  in- 
tents and  porposes,  and  in  sodi  manner,  in  all  respecta^ 
as  she  the  sud  Sarak  SPLamMam  dioold,  by  any  deed 
or  deeds,  writii^  or  writings,  to  be  by  her  sealed  and 
deliTered  in  die  presence  of  and  attested  by  ooe  witness 
or  more,  direct  or  appoint ;  with  limitations  oyer  in  de- 
fault of  a^xuntment:  and  power  was  thereby  reserved 
to  die  parties  to  Tury  die  securities  or  inveBtments. 

After  die  execation  of  the  deed  of  Deconber,  1840^ 
die  8052.  Consols,  and  193/1  Long  Annnitiee^  part 
of  the  265L  Long  Annuities,  and  the  thirty-nine  shares 
in  die  Gas-light  and  Coke  Company,  were  transferred 
into  the  joint  names  of  Sarah  APLauchbm  and  J.  and  J* 
A»  Bknkham,  the  trustees  of  the  deed.  The  remaining 
sum  of  72/.  Long  Annuities  was  sold,  and  the  {unoceeds, 
together  with  the  502.  which  had  been  paid  by  BaUan" 
<&i^,  were  laid  out  in  the  purchase  of  450/L  Consols,  in  the 
joint  names  of  Sarah  APLauchtan^  J.  and  J.  A.  Bknk" 
horUf  and  the  Plaintiff,  James  BuekeU,  but  upon  the 
trusts  of  the  indenture  of  the  30th  of  December,  1840. 
The  Plaintiff  also  had  paid  1002L  in  part  discharge  of 
the  said  sum  of  500/1,  owing  from  him;  and  such  lOOl 
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had,  at  the  deeire  of  Sarah  JkPLauehlan,  been  paid  to  i846. 

the  Plaintiff's  daughter,  Matilda  Charlotte  BuckeU,  in  bockbll 

anticipation  of  the  appointment  thereafter  made  to  her.  «• 


B7  a  deed-poll,  dated  the  27th  of  April,  1842,  under 
her  hand  and  seal,  and  attested  by  two  witnesses,  Sarah 
SPLauchlan^ — after  reciting  that  she  was  desirouef,  in 
exercise  of  the  power  of  appointment  reserved  to  her  by 
the  indenture  of  December,  1840,  and  by  an  immediate 
asogmnent  of  her  life  interest  in  the  100/.,  of  vesting  in 
the  Plaintiff's  daughter  the  100/1  which  had  been  paid 
to  her;  and  was  also  desirous,  by  virtue  of  the  same 
power,  of  making  such  appointment  of  the  remainder 
of  the  trust  property  after  her  decease  as  thereinaft;er 
mentioned, — thereby  appointed  100/.  to  the  Plaintiff's 
daughter;  and  as  to  the  remainder  of  the  trust  property, 
after  her  {Sarali  iPLauchlarCs)  death,  she  appointed 
the  same  in  manner  therein  mentioned.  And  she 
thereby  declared,  that  (with  the  exception  of  the  100/. 
thereby  appointed  to  the  Plaintiff's  daughter)  it  should 
be  lawftil  for  her,  by  any  deed  or  deeds,  to  be  executed 
by  her  in  the  presence  of  and  attested  by  one  or  more 
witnesses,  to  revoke  the  appointments  thereby  made,  or 
any  of  them;  and  by  the  same,  or  any  other  deed  or 
deeds,  to  be  executed  or  attested  in  the  same  manner,  to 
make  such  new  or  other  appointments  of  the  trust  pro« 
perty  as  she  might  think  proper. 

By  an  indenture  of  the  1st  of  September,  1843,  made 
between  Sarah  3PLauchIan  of  the  first  part,  /.  and  J. 
jL  Blenkhom  of  the  second  part,  J.  and  J.  A.  Blenk- 
horn  and  the  Plaintiff  of  the  third  part,  Thomas  Johns, 
of  the  fourth  part,  and  J.  and  J.  A.  Blenkhom  and  the 
Plaintiff  and  Thomas  Johns  of  the  fifth  part,  reciting 
the  indenture  of  the  30th  of  December,  1840,  the  deed- 
poll  of  the  27th  of  April,  1842,  and  the  power  of  revo- 
cation therein  contMued, — Sarah  M^Lauchlan  revoked 


Stattmint. 
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1846.  the  deed-poll  of  the  27th  of  April,  1842,  and  the  ap- 
pointment thereby  made,  except  as  to  the  lOOL  for  the 
Plaintiff's  daughter;  and,  after  diiectii^  that  the  trofit 
property  should  be  transferred,  so  as  that  the  same 
should  beocHiie  Tested  in  herself  the  two  Bknkkcmsy 
the  Plaintiff  and  ThomoMJckms,  i^on  the  tmsla  therein 
mentioned,  she^  in  execution  of  the  power  and  authority 
reserved  to  her  by  the  indentore  of  the  30th  of  Deo^oo- 
ber,  1840,  and  the  deed-poU  of  the  27th  of  Aprils  1842, 
and  of  an  other  powers  enabling  her  in  that  behali^ 
directed  and  appointed  that  the  trustees  in  whose  names 
the  property  was  directed  to  be  transferred  ahoold 
stand  possessed  of  the  same  in  trust  fixr  sudi  person  or 
persons^  tor  such  interest  or  intezests^  chargeable  with 
such  sum  or  sums  of  money,  and  for  such  intents  and 
purposes,  and  in  such  manner,  in  all  respeots^  as  she 
should,  by  any  deed  or  deeds^  writing  or  writings,  with 
or  without  power  of  reYooati<m  and  new  ^>pointment» 
to  be  by  her  sealed  and  deliTered  in  the  presence  of  and 
attested  by  one  witness  or  more,  direct  or  appoint;  and, 
in  de&ult  of  such  appointment,  in  trust  for  her  {Sarak 
M^Lauchlan)  for  life,  and,  after  her  decease,  in  trust,  as 
to  specific  parts  of  the  ftLmiture  and  plate,  farJ.JL 
Blenkhom  absolutely;  and  as  to  the  restof  the  aforesaid 
furniture,  jewellery,  and  other  effidcts  of  a  like  nature, 
in  trust  for  Thomas  Johns  absolutely;  and  as  to  the 
thirty-nine  shares  in  the  Gras-light  and  Coke  Company, 
upon  trust  to  pay  the  income  thereof  to  J.  A.  Blenkhom 
for  life,  and,  after  his  decease,  upon  trust  for  the  Plain- 
tiff's  daughter,  Matilda  Charlotte^  absolutely ;  and  as  to 
all  the  trust  premises,  except  those  spedfically  diB|K)sdd 
of,  upon  trusty  immediately  after  her  {Sarah  M*Lauch^ 
lan^s)  decease,  to  seU,  call  in,  and  convert  the  same  into 
money,  and  to  stand  possessed  of  the  monies  ariong 
therefrom  upon  trust  to  pay, — ^first,  the  expenses  of  the 
sale,  and  of  executing  the  trusts;  secondly,  to  John 
Bknkhom,  lOOL;  thirdly,  to  Hannah  Barmmi,  WK; 


Siaiemeni, 
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foarthljy   to  Catherine,  wife  of  Thomas  Johns,  10/.;        i84G. 
fifthly,  to  John  JifLaucMan^  10/.;   eixthly,  to  Sara/i      buckbll 

Martin  M*LaucUany  10/.;  Beventhly,  to  William  Buck'  ^*  < 

Blxnkhobn. 

dk  \QOLi  eightblj,  to  a  missionary  society^  5/.;  ninthly, 
to  Matilda  Hudson,  21  2«.;  tenthly,  to  Tl^eresa  Blenk- 
ham,  2L  St.;  elerenihly,  to  Anns  Barnard,  20/.;  twelflh- 
ly,  d60iL  in  trust  for  the  children  of  David  Btnst. 
She  further  gave  a  life  interest  in  the  two  sums  of  805/. 
and  4:60k  Consols  to  Sophia  Barnard  for  life,  and  di- 
rected that  the  Plaintiff  should  be  released  from  his  debt 
of  400/.,  part  of  the  trust  monies  owing  from  him.  And 
M  to  ihfi  residue  of  the  trust  premises,  after  making 
thereout  the  payments  and  release  before  directed,  she 
mppoiated  one  moiety  thereof  to  the  Plaintiff  absolutely, 
and  the  other  moiety  thereof  to  Thomas  Johns  abso- 
lutely; and  she  thereby  declared,  that,  until  the  trust 
pfemisee  should  be  transferred  to,  or  otherwise  legally 
yeeted  in,  herself,  the  two  Blenkhams,  the  Plaintiff,  and 
Thomas  Johns,  the  trustees  in  whom  the  same  were 
vested  should  stand  possessed  of,  and  interested  in,  the 
same^  upon  such  trusts  as  would  nearest  and  best  cor- 
respond with  the  trusts  thereinbefore  mentioned. 

By  a  deed-i)oll,  dated  the  22nd  of  September,  1843, 
under. the  hand  and  seal  of  Sarah  JiPLaucldan,  and 
attested  by  two  witnesses,  indorsed  on  the  indenture  of 
the  1st  of  September,  1843,  reciting,  that  she  had  de- 
termined, in  exercise  of  the  powers  reserved  to  her,  to 
execute  the  appointment  thereinafter  contained  of  and 
oonceming  the  monies  mentioned  in  the  indenture  of 
ihe  1st  of  September,  1843,  to  arise  and  be  produced 
from  the  sale,  calling  in,  and  conversion  of  the  several 
trust  premises,  (after  making  thereout  the  several  pay- 
ments and  release  by  tixe  same  indenture  directed  to  be 
made  upon  her  decease,  and,  in  default  or  for  want  of 
any  appointment  by  her  to  the  contrary),  one  equal  half 
part  whereof  wafiy  by  the  same  indenture,  directed  to  be 
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-paid  after  her  decease  in  maimer  theran  mentioned,  and 
the  other  moiety  whereof  was,  by  the  same  indenture^ 
directed  to  be  paid  in  manner  also  therein  mentioned; 
and  reciting,  that  she  had  also  determined  to  appoint  a 
certain  picture  as]  therein  mentioned;  it  was  witnessed, 
and  Sarah  MLauchlan  thereby,  in  execution  of  her 
said  power,  directed  and  appointed,  after  her  decease 
all  the  net  monies  to  arise  and  be  produced  under  the 
indenture  of  the  1st  of  September,  1843,  from  the 
sale,  calling  in,  and  conversion  of  the  trust  premises 
(after  making  thereout,  and  subject  to  the  several  pay- 
ments and  release  of  debt  directed  by  the  indenture  of 
the  Ist  of  September,  1843)— as  to  200/1,  to  ThomoM 
Johns  absolutely,  and  as  to  the  residue,  to  the  Plaintiff 
absolutely;  and  she  appointed  to  the  Plaintiff  a  framed 
and  glazed  pietmre  therein  mentioned.  And  by  the  same 
deed-poll  it  was  also  provided,  that  it  should  be  lawfid 
for  Sarah  M^LavjchlaUy  at  any  time  or  times,  by  any 
deed  or  deeds  to  be  executed  by  her  in  the  presence  of 
and  attested  by  one  or  more  witness  or  witnesses^  to 
revoke  the  same  deed,  and  the  appointments  thereby 
made,  or  any  part  thereof;  and  by  the  same  or  other 
deed  or  deeds,  to  be  executed  and  attested  in  the  same 
manner,  to  make  new  appointments  of  the  trust  pre- 
mises, or  any  part  thereof,  as  she  might  think  fit. 

On  the  29th  of  September,  1843,  the  two  last-men- 
tioned deeds  were  deposited  by  Sarah  iPLaucKlan  in 
the  hands  of  Mr.  Cates^  her  solicitor,  to  hold  for  the 
parties  interested.  On  the  20th  of  November,  1843, 
in  consequence  of  an  application  for  the  deeds,  made 
through  Thomas  JohnSy  who,  with  hb  wife,  resided  with 
Sarah  JkPLauchlan,  Mr.  Cates  attended  at  her  house 
with  the  deeds.  Sarah  M^Lauchlan  was  at  this  time 
seventy  years  of  age,  and  in  ill  health.  At  the  end  of 
this  interview,  she  desired  Mr.  Cates  still  to  keep  the 
deeds  in  his  custody.    Subsequently,  another  af^Ucation 
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was  made  for  the  deeds  by  letter,  with  which,  however,  1846. 
Mr.  CateSf  considering  her  to  be  under  the  influence  of  buomll 
the  persons  around  her,  did  not  comply.  On  the  14th 
of  Febmary,  Mr.  Helsham,  as  the  solicitor  then  em- 
ployed by  Sarah  JkPLaueklafiy  again  applied  to  Mr. 
Caies  for  the  deeds;  and  on  the  26th  of  February,  1844, 
a  judge's  order  was  obtained,  directing  Mr.  Cates,  with- 
in  fourteen  days,  to  deliver  all  the  deeds  in  his  posses- 
ion belonging  to  Sarah  JkPLauchlan,  to  Mr.  HeUham. 

On  the  28th  of  February,  Sarah  M^Lauchlan  made 
her  will,  whereby  she  bequeathed  \o  J.  A.  Blenkhom 
her  gas-light  shares,  and  some  articles  of  furniture 
and  pkte;  to  W,  BucheUj  100/.;  to  James  Bucketty  the 
Fhuntiff,  600/L  (the  400/.  owing  from  him  being  taken 
as  part  thereof)  and  the  picture ;  Anne  Barnard,  30/. ; 
Hannah  Barnard^  30/1;  John  M^Lauchlan,  20/.;  Sarah 
liPLauchlany  his  daughter,  10/.;  James  Helder,  61, ;  Fo- 
rdgn  Misnonary  Society,  6L;  Therza  Blenkhom,  Ma- 
tilda Hudson,  and  Sophia  BuckeU,  21.  each,  for  rings;  to 
Thomas  Johns,  the  residue  of  her  furniture  and  plate;  to 
Catherine  Johns,  her  wearing  apparel;  to  J.  A.  Blenk- 
hom, the  360/.  owing  from  Paxton  ^  Co.,  in  trust  for 
the  three  children  of  David  Buist;  to  Sophia  Barnard, 
an  annuity  of  40/.  a-year  for  her  life:  and  the  testatrix 
continued,  '^  Whereas  I  have,  at  various  times,  executed 
deeds  of  settlement  and  appointment,  and  various  other 
docum^its,  the  contents  of  which  I  have  forgotten,  I  do 
hereby  revoke  the  same,  and  direct  my  executors  to  pro- 
cure the  same  to  be  delivered  up  to  be  cancelled;"  and, 
finally,  the  testatrix  bequeathed  the  residue  of  her 
estate  to  /.  Blenkhom  and  T%mtas  Johns,  equally  to  be 
divided  between  them :  and  she  appointed  J.  A.  Blenk- 
hom and  Thomas  Johns  executors  of  her  will. 

Sarah  M^Lauchlan  died  on  the  2nd  of  March,  1844, 
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before  any  deeds  had  been  deliyeted  up  under  the 
judge's  order.    The  will  was  proved  hj  the  exeoutor& 

The  bill  was  filed  in  June^  1844^  by  James  Buekettj 
against  the  other  trustees  and  parties  dainiing  under 
the  several  instruments.  The  bill»  as  afterwards  aoiend- 
edf  prayed  that  the  rights  and  interests  of  all  parties 
might  be  declared;  an  account  of  the  trust  property 
come  to  the  hands  of  the  trustees,  J.  and  J.  A.  Blenkr 
horn^  Thomas  Johruy  and  the  Plaintiff;  and  that  the  trust 
funds  might  be  distributed  amongst  the  parties  interest- 
ed under  the  deeds  of  the  1st  and  22nd  of  September, 
1843 :  or  if  the  Court  should  be  of  opinion  that  the 
deeds  were  revoked  by  the  will,  then  that  the  trusts  of 
the  will  might  be  executed,  and  the  Plaintiff  relieved 
and  indenmified  in  respect  of  the  trust  property  vested 
in  him  under  the  deed. 


The  Defendants  J.  A.  Blenkhom  and  ThamoB  Ja/ms, 
by  their  answer  to  the  original  bill,  stated  various  ap- 
plications which  had  been  made  to  Mr.  Caies  for  the 
deeds  by  or  on  the  part  of  Sarah  M^Lauchlan,  and 
the  death  of  Sarah  APLauchlan  before  the  deeds  had 
been  delivered  up, — ^for  the  purpose  of  shewing  that  it 
was  in  consequence  of  the  withholding  the  deeds  that 
Sarah  M^Lauchlan  did  not  effectually  revoke  the  deed- 
polL  The  answer  averred,  that  the  sud  Crearge  CaUi 
never  delivered  the  said  deeds,  nor  either  of  them,  to 
the  said  testatrix  or  the  said  Mr.  Helsham,  but,  as  De* 
fendants  believed,  in  coUuaon  with  the  Plaintiff,  for 
whom  he  now  acts  as  solicitor,  retained  the  same  in  his 
possession  imtil  after  the  death  of  the  testatrix.  None 
of  the  answers  of  the  other  parties  suggested  any  fraud 
or  collusion.  The  Plaintiff  and  the  Defendants  entered 
into  evidence.  The  result  of  the  evidence  appears  upon 
the  judgment.    At  the  hearing. 
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Mr.  Bamilfy  and  Mr.  fFiOiam  Budall,  for  the  Plain-        i846. 
tiff:  "^--^^ 

fiVOKBlL 

Mr.    Tinney  and  Mr.   Rogers^   for  the  Defendant   BuxuiomM. 
MatOda  Charbtte  Buckell; 

Mr.  Wood  and  Mr.  Wilcock^  for  the  Defendants 
J.  and  J.  Am  Blenkham  and  T.  Johns; 

Mr.  iEi^an  Parker  and  Mr.  Leach^  for  the  other  De- 
fendants, 

The  PUntiff  relied  upon  the  indenture  of  the  Ist  of 
September^  1843^  and  the  deed-poll  of  the  22  nd  of 
September,  1843. 

The  case  of  the  Defendants  was:  Firsti  that  the 
retention  of  the  deeds  by  Mr.  Cates^  who  was  the  soli- 
citor of  the  Plaintiffi  Buchell,  was  a  fraud ;  and  that 
where  such  fraud  was  committed  by  or  for  the  benefit 
of  a  party  entitled  to  property  in  de&ult  of  appoint- 
ment^  the  Court  would  supply  the  appointment,  or  treat 
the  will  as  an  actual  execution  of  the  power :  Middkton 
Y.  Middleton{a)\  2  Sugden  Tr.  Powers,  pp.  140  et  seq., 
ed.7. 

Secondly,  if  no  case  of  frapd  or  collusion  between 
the  Plaintiff  and  his  solicitor  should  be  established,  then, 
at  least,  the  testatrix  was  prevented  by  accident  or  dis- 
abilily  from  reyoking  the  deed-poll  of  the  22nd  of 
September,  1843 ;  and  the  Court  would  treat  the  will 
as  an  efiectual  appointment,  and  as  if  the  deed-poll  had 
been  revoked:  2  Sugden  Tr.  Powers,  pp.  142  et  seq., 
ed.  7. 

Thirdly,  if  both  the  first  and  second  ground  of  relief 
should  fail,  then  that  the  will,  as  a  writing,  was  a  good 

(a)  IJ.  &  W.  94. 
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execution  of  the  power  leseryed  by  the  indenture  of  the 
Ist  of  September^  1843,  so  fiuras  the  trust  property  was 
not  bound  by  the  deed-poQ  of  the  22nd  of  September, 
1843 :  Counteu  ofRasccmman  v.  Faicke  (a)^  Edwards  y. 
Edwards  (&),  Douglas  y.  Cooper  (c). 

Fourthly,  that  the  Plaintiff  was  not  entitled  to  the 
idd  of  the  Court  to  give  effect  to  the  deeds  of  Septem- 
ber, 1843,  inasmuch  as  the  same  were  voluntary:  Meek 
V.  KetaeweU{d). 

In  reply  to  the  case  set  up  by  the  Defendantsi,  it  was 
said,  first,  that  the  allegations  of  firaud  and  collusion  in 
withholding  the  deeds  had  failed;  that  it  was  clearly 
the  duty  of  the  solicitor  to  obtain  the  consent  of^  or  at 
least  communicate  with,  the  trustees  of  the  deeds  before 
delivering  tiiem  up.  Secondly,  that,  if  tiie  chaige  had 
any  foundation,  it  ought  to  have  been  made  the  subject 
of  a  distinct  suit.  Thirdly,  that,  neither  acddent  nor 
disability  was  suffident  in  equity  to  supply  the  place  of 
a  due  execution  of  the  power,  in  the  absence  of  any 
fraud  Fourthly,  it  was  contended,  that,  since  the  late 
Wills  Act  (e),  a  will  was  not  a  writing  within  the  terms 
of  the  power.  There  was  no  reported  case  in  which  it 
had  been  held  thata  will  was  a  due  execution  of  a  power 
to  appoint  by  deed  or  writing,  where  tiie  writing  was 
confined  to  writings  sealed  and  delivered,  fifthly,  even 
supposing  the  will  to  be  a  writing  within  the  power, 
yet  it  could  not  revoke  the  trusts  for  sale  contained  in 
the  indenture  of  the  1st  of  September,  1843,  or  the 
particular  gifts  made  by  that  indenture  before  the  gift 
of  the  residue,  for  those  gifts  were  adopted  and  confirmed 

(a)  6 Bro.P.C.168 (Tom.ed.)        (c)  3  Myl.  &  K.  37a 
{b)  3  Madd.  107 ;   and  see  1        {d)  1  Hare,  464. 
Sugd.  Pow.  202  et  seq.  {e)  7  Will.  4  &  1  Vict.  c.  26. 


CASES  IN  CHANCERY. 

by  the  sabsequent  deed-poll,  and  were  thereby  rendered 
irrevocable  except  by  deed;  nor  could  it  revoke  the  gifts 
of  the  residue,  for  that  was  ^posed  of  by  the  deed-poU, 
and  in  like  manner  made  irrevocable.  fFatt  v.  WaU{a) 
was  also  dted. 
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Vicb-Chakcillor  : — 

The  object  of  this  suit  is  to  ascertain  the  rights  and 
interests  of  the  Plaintiff,  and  of  the  other  parties  in  the 
cause,  under  the  trusts  of  an  indenture  of  the  1st  of 
September,  1843,  and  of  a  deed-poll  of  the  22nd  of  the 
same  month,  and  under  the  will  of  Sarah  M'Latichlan. 
It  is  admitted  that  the  trusts  of  the  Indenture  and  of  the 
deed-poll  must  take  effect,  unless  and  except  so  far  as 
effect  (^if  any)  inconsbtent  with  these  indentures  is  to 
be  given  to  the  will  of  SareJi  APLauchlariy  made  on  the 
28th  day  of  February,  1844.  The  question  which  I 
have  had  to  consider,  is,  what  effect  (if  any)  incon- 
sistent with  the  indenture  and  the  deed-poll  is  to  be 
given  to  that  wiU. 


/iM^^NMIll. 


[His  Honor  stated  the  various  instruments,  and  the 
other  facts  above  mentioned.] 

With  respect  to  the  defence  founded  on  the  alleged 
accident,  (apart  from  fraud),  which,  the  Defendants 
say,  prevented  the  testatrix  from  revoking  the  deed- 
poU,  and  making  another  effectual  appointment  of  the 
property,  I  intimated  an  opinion,  during  the  argument, 
that  the  Court  would  not  supply  the  execution  of  the 
power  on  that  groimd.  I  think  the  decision  Sir  Edward 
Sugden  refers  to(i),  in  which  relief  (sought  on  the 


(a)  8  Ves.  244. 
(6)  Tr.  Powers,  Vol.  2,  p.  143,  ed.  7 
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1846.        ground  of  mere  dieabillty)  was  refiised^  of  greater  an- 

BuoxuL      thority  than  the  dicta  by  which  it  is  thought  to  be 

«•  opposed.    If  the  argument  iinrod  before  me  in  this  oaia 

beonceadmitted^  it  seems  uoapossible  to  stop  short  of  the 

^""^  *  conclusion,  that  the  donee  of  a  power  should  in  all  casei 
be  liberated  from  its  restraints,  whenever  he  bon&  fide 
intended  to  execute  the  power,  but  could  not  at  a  given 
moment  ascertain  what  those  restraints  were,  and  death 
or  accident  prevented  his  compliance. 

I  do  not  find  evidence  of  any  fraud.  If,  indeed,  there 
had  appeared  to  be  any  attempt  to  withhold  or  conceal 
the  contents  of,  or  proper  information  respecting,  the 
instrument,  the  case  might  be  otherwise.  But  the  whole 
case  which  has  been  made  out  amounts  only  to  this: 
that  Mr.  Gates  insisted  on  retaining  the  custody  and 
possession  of  the  deed.  Upon  this  point,  the  evidence 
of  Mr.  Cotes  (if  imcontradicted)  is  decisive;  and  upon 
looking  into  the  answer  of  the  Defendant  Johns,  it  will 
appear  that  he  states  the  same  case.  Inspection  never 
was  in  question,  as  distinguished  from  the  custody  and 
possession  of  the  deed.  In  the  absence  of  any  fraud  or 
collusion,  I  am  clear  that  a  contest  about  the  right 
custody  of  the  deed  is  not  enough  to  induce  the  Court 
to  interfere  with  the  legal  effect  of  the  instrument;  and, 
in  this  case,  I  think  there  were  drcumstances  to  jus- 
tify extreme  caution  on  the  part  of  Mr.  Cotes  in  part- 
ing with  the  custody  of  the  deed.  In  coming  to  this 
conclusion,  I  should  observe,  that  I  have  disr^arded 
altogether  the  evidence  of  Mr.  Cc^Sy  wherein  he  says, 
that,  on  the  20th  of  November,  1844,  he  offered  inspec- 
tion of  the  deed.  If  I  had  thought  that  material,  I 
should  have  directed  an  inquiry,  although  it  is  very 
improbable  that  any  different  account  of  the  transaction 
would  have  been  elicited  by  such  an  inquiry;  and  the 
evidence  of  Johns  would  not  have  been  admissible. 


BuUfKHORM* 
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Nezt»  at  to  the  Pluntiff's  letter  of  the  2(Hh  of  Novem-  im6. 
ber,  18449  that  bIbo  goefl  to  poiseaeion  only.  If  he  had  bvokbll 
had  poneearion  of  the  deed^and  had  refused  to  part  with 
it  mileta  with  the  eoncurrenoe  of  the  other  DefendantBi 
the  troBteefly  I  ahould  haye  had  difficulty  in  inferring 
ftaad^  provided  inspection  and  information  respecting 
it  had  not  been  withheld.  This  letter,  I  think,  cannot 
put  the  case  higher.  Mr.  CaUs  deposes,  that,  to  the  best 
of  his  belief,  at  the  time  of  seeing  Sarah  M^Lauchlan 
on  the  20th  of  November,  1844,  he  had  not  received 
the  Plaintiff's  letter;  and  there  is  no  other  evidence 
bearing  upon  the  charge  of  collusion. 

I  now  come  to  the  question  which  has  been  raised, 
whether  the  will  of  Sarah  M^Lauchlan  is  a  writing 
within  the  tenns  of  the  power?  It  cannot,  at  this  day, 
admit  of  doubt,  that  the  will  would,  before  the  late 
statute,  7  Will.  4  &  1  Vict,  c  26,  have  been  a  writing 
within  the  terms  of  the  indenture  of  the  1st  of  Septem- 
ber, 1843,  and  that  such  will  would  therefore,  hefore  that 
statute,  have  been  a  due  execution  of  the  power  reserved 
by  that  deed,  provided  the  will  had  been  executed  with 
the  formalities  which  the  deed  required.  It  was  argued, 
however,  for  the  Pkintiff,  that,  since  and  in  consequence 
of  that  act^  the  word  ''writing  "  in  the  deed  of  the  Ist 
of  September,  1843,  cannot  be  understood  in  the  same 
comprehensive  sense  as  before  the  passing  of  that  act, 
for  that  the  intention  of  the  author  of  the  deed  was,  that 
its  provisions  should  not  be  altered  or  interfered  with, 
except  by  some  writing  to  be  executed  with  certfun 
formalities^  which  he,  as  the  author  of  the  deed,  had  a 
right  to  impose;  and  that  this  was  conclusive  evidence 
that  the  author  of  the  deed  could  not  have  intended  to 
include  under  the  word  "  writing  "  an  instrument  which 
by  law  will  be  efl^tual  without  the  observance  of  the 
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fonns  which  he  required.  I  am  not  oonvinoed  by  this 
reasoning.  Before  the  Wills  Act,  the  word  '^  writing,'' 
in  cases  like  the  present,  had  received  a  judicial  inter- 
pretation which  included  a  wilL  But  the  Courts  held 
that  they  could  not  dispense  with  the  formalities  pre- 
scribed by  the  instrument  creating  the  power, — althon^ 
they  were  not  necessary  to  the  validity  of  a  willf — ^be- 
cause those  forms,  being  in  themselyes  without  value, 
could  have  no  equivalent.  Now,  by  the  late  Statute  of 
Wills  it  is  provided,  that,  in  the  execution  of  wills,  one 
given  form  shall  be  observed,  and  that  such  form  shall  be 
an  equivalent  for  every  arbitrary  form  of  execution 
which  the  donor  of  a  power  may  prescribe.  It  was  not 
at  the  expense,  but  in  favor  and  for  the  benefit  of  such 
donors,  and  in  order  that  their  intentions  might  not  be 
disappointed  by  the  n^lect  of  useless  forms,  that  this 
legislative  provision  was  made.  I  must  presume,  in  this 
case,  that  Sarah  M^Lauchlan  made  the  deed  of  the  1st 
of  September,  1843,  with  knowledge  of  the  deciaons 
upon  the  word  ^^  writing,''  and  with  knowledge  also  of 
the  provisions  of  the  Wills  Act.  Why,  then,  should  I 
deprive  her  of  the  benefit  of  the  act,  for  that  is  what  I 
am  asked  to  do  ?  I  am  asked  to  deprive  certain  objects 
of  her  bounty  of  the  gifts  she  intended  for  them,  only 
because  a  form  has  not  been  observed  which  the  l^sla- 
ture  has  declared  to  be  useless.  What  reason,  then,  is 
there  for  saying  that  a  will  shall  not,  since  as  well  as 
before  the  statute,  be  deemed  a  writing  within  the 
terms  of  the  deed?  If  the  testatrix  had  used  the  word 
'^  will "  instead  of  the  word  '^writing,"  the  statute  would 
equally  have  applied.  A  decision  in  accordance  with 
the  Plaintiff's  argument  would  be  against  the  spirit  and 
policy,  as  well  as  agidnst  the  letter,  of  the  act. 

Taking  it,  then,  that  the  will  is  a  good  execution  of 
the  power  reserved  by  the  indenture  of  the  1st  of  Sep- 
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temb^y  1843^  the  question  is  upon  the  combined  effect 
of  the  deed  poll  and  the  wilL  Now,  I  agree  with  the 
Plaintifl^  that  the  deed  poll  so  far  as  it  gives  the  resi- 
due, and  (as  inyolved  in  that  gift)  the  trust  to  sell,  are 
nntoudied  by  the  will  alone,  for  that  appointment  was 
revocable  by  deed  only. 
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Two  questions  then  remain: — the  first,  on  the  con- 
struction of  the  deed  poll;  and  the  second,  on  the  con- 
struction of  the  will.    With  respect  to  the  deed  poll, 
the  question  is,  whether  the  payments  and  appointments 
preceding  the  ^ft  of  the  residue  in  the  indenture  of  the 
Ist  of  September,  1843,  are  repeated  in  the  deed  poll, 
80  as  to  become  irrevocable,  except  by  deed.    It  has 
been  argued,  that  the  effect  of  the  deed  poll  was  to 
embody,  by  way  of  reference,  and  so  in  fact  to  repeat, 
the  chaiges  or  appointments  made  by  the  prior  inden- 
ture, which  precede  the  residuary  gift.     I  think  that  is 
not  the  efl^t  of  the  deed  polL    It  appears  to  me  that 
the  deed  poll  treats  these  prior  gifts  or  appointments  as 
haying  been  already  made  by  the  former  instrument, 
and  that,  although  it  in  that  manner  by  reference 
saves  them,  it  leaves  them  in  other  respects  untouched. 
It  remuns  therefore  that  the  will  can  operate  as  an 
appointment  only  upon  the  dispositions  in  the  inden- 
ture of  1st  of  September  preceding  the  gill  of  the 
residue.    I  have  no  doubt  that  the  testatrix  preserved 
the  power  of  dealing  with  the  subjects  of  these  prior 
dispositions  by  will  as  well  as  by  deed.     There  is  no 
practical  di£Bculty  in  giving  effect  to  this  construc- 
tion.   If  a  sale  were  directed,  and  out  of  the  proceeds, 
a  certain  sum  i^pointed  to  A.  and  the  residue  to  B., 
there  could  be  no  practical  difiiculty  in  holding  that  the 
donee  of  the  power  might  by  one  deed  change  the  dis- 
pontion  of  the  particular  sum,  and  by  another  deed  alter 
the  disposition  of  the  reridue;  and  the  order  in  which 

VOL.  v.  L  H.  W, 
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I§4g^  the  deeds  tie  execiited  cumoi  be  nwtrffkl  I  tm  of 
^  *  ^  ofinianf  therefofe,  that  the  will  doea^  or  mxy,  opente^ 
•ooofding  to  its  TeriMd  comstnictaoa  upcfa  the  whole  or 
waj  pert  of  the  truBt  fhud  oompdeed  in  the  deed  of  the 
Irt  of  September  1843,  and  ther^  appointed  befise 
the  gift  of  the  readoe. 


Loddngat  the  fiame  of  the  bill,  the  answera  of  the 
troateesy  and  the  qneeticma  in  the  canae— other  than  the 
queetiony  whether,  up(Hi  the  ground  of  accident  or  fiand^ 
the  deed  pcdl  of  22nd  of  Sqitember  was  whoDj  anperBeded 

by  the  will — ^I  think  the  ooeta  moat  come  oat  of  the  fand^ 
as  expenaee  attendii^  the  exeeudcMi  of  the  tmats  of  the 
indenture  of  l8t  of  September,  1843,  for  thoee  queatioai 
haveariaen  outof  the  acts  of  the  testatrix  in  the  exeeo* 
ticm  of  the  powers  reserved  to  her  by  that  deed.  Vmk 
respect  to  the  qnestionB  raised  on  the  cas^  as  to  the 
accident  or  imputed  fiaud,  I  shall  give  no  costk 
Omitting  the  charge  of  fiaud,  the  state  of  the  dieta  as 
to  acddent,  as  a  ground  of  equitable  jurisdiction,  would 
justify  the  parties  in  taking  the  opinion  of  the  Coort(a^ 
The  charge  of  fiaud  ou^t  not  in  this  suit  to  make  any 
difference, — certainly  not  in  favor  of  the  HUmtiffi.  It 
is  a  case  in  which  two  parties  have  been  candidates  tat 
the  fortune  of  a  dying  person,  and  each  imputes  undue 
influence  and  improper  motives  to  the  other. 


XVerfe.  This  Court  doth  dedare,  that  the  property  described  and  eon- 

prised  in  the  indenture  of  the  let  of  Septemher,  1843»  in  ftc, 
became  sabject  to  the  trusts  therein  expressed  concerning  the 
same  respectiyely ;  and  that  the  deed-poll  of  the  22nd  of  Septem- 
ber, 184dy  in  &G.,  operated  as  an  e£Fbctual  appointment  of  the 
property  thereby  expressed  to  be  appointed ;  and  that  it  was  not 
reroked  by  the  will  of  Sarah  M^Lauehlan^  in  &c^  but  that 
such  will  was  a  good  execution  of  the  power  of  rerocation  and 

(a)  See  2  Sogd.  Powers,  p.  166,  ed.  0. 
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ippointment  iMWud  by  the  indenture  of  the  let  of  September, 
1843 ;  and  that  the  same  is  an  efiectnal  appointment  of  all  each 
parti  of  the  property  described  and  comprised  in  the  indenture 
of  the  lei  of  September,  1843,  as  were  not  appointed  by  the 
deed-poll  of  the  22nd  of  September,  184a  And  this  Court  doth 
Older,  thatthetmstt  of  the  will,  and  of  the  deed-poll  of  the  22nd 
of  September,  1843,  so  &r  as  the  same  operated  respectirely  by 
way  of  appointment  of  any  property  comprised  in  the  indenture 
of  the  1st  day  of  September,  1843,  be  performed  and  carried  into 
•zecution.  And  it  being  admitted,  that  the  Plaintiff  and  De- 
fimdants  J.  Blmkkom  and  J.  A,  BlenJtkom  hare  delivered  the 
ipedfic  chattels  described  in  the  will  to  the  respectiye  persons  to 
whom  the  same  are  respectiTely  appointed — It  is  ordered,  that 
the  Plaintiff,  and  the  Defendants  J.  Blmhkom  and  J.  A.  Blent- 
harm  do  legally  transfer  and  assign  the  thirty-nine  shares  in  the 
Gas-light  and  Coke  Company  to  the  Defendant  J,  A,  Blenkfu^m^ 
and  reoeiTe  and  pay  to  him  the  dividends  accrued  due  thereon 
since  the  death  of  Sa/rah  JtPLauehlan  deceased.  And  (all  par- 
ties efxcept  the  Defendants,  the  infimts,  waiving  any  inquiry  with 
lespeot  to  the  sum  of  3601  hereinafter  next  mentioned  with  re- 
spect to  the  question  of  notice,  and  counsel  for  the  infant  De- 
ftndanta  not  asking  suoh  inquiry)  it  is  ordered,  that  the  Plaintiff 
and  the  Defendants  J*.  Blmkhom  and  J.  A.  Blenikam  do  receive 
the  Mtm  of  360/.  by  the  said  testamentary  appointment  described 
ss  in  the  hands  of  PtuHom  ^  Ox,  and  within  one  week  from  the 
time  of  the  receipt  thereof^  (such  time  &c.),  pay  the  same  &c.,  to 
the  credit  of  this  cause.  [Separate  account  of  the  chOdren  of  2>. 
jMiC  Investment.  Payment  of  the  dividends  and  interest  in  the 
meantime.  Liberty  to  apply.]  And  it  is  ordered,  that  the  said 
Defendants  J.  Blmkhom  and  /•  A.  Blmkhom  do,  on  or  before 
the  6th  of  March  next,  transfer  the  805/.  Consols,  standing  in 
the  names  of  Swrah  3PL€niehlany  J.  Blenkh&m^  and  J.  A,  Blmk^ 
Asm,  into  &c.,  to  an  account  to  be  intitled  ^  Sophia  Bamar^^s 
Annuity  Account/'  And  it  is  ordered,  that  the  Plaintiff  and 
the  Defendants  J,  Blenkhom  and  J.  A.  Blmkhom  do  also,  on  or 
before  the  6th  of  March  next,  transfer  the  460/.  Consols,  standing 
in  the  names  of  Sa/rah  M^LauMam^  J.  Blmkhom^  and  J.  A, 
BlmMom,  and  Jama  BuekeU^  into  &c.,  to  the  said  **  Sophia 
Bamard't  Annuity  Account.''  And  it  is  ordered,  that  the  De- 
fnidanta  J.  Blenkhom  and  J,  A.  Blenkhom^  and  the  Plaintiff  and 
Defendants  J.  Blmkhom  and  J.  A.  BUiikkom,  respectively,  do 
leeeive  the  interest  and  dividends  which  have  accrued  due  on 
the  aud  8061.  Coneols,  and  460/.  Consols,  so  standing  &c,  since 
the  death  of  Sarah  JtPLauehlany  and  which  'shall  accrue  due 
thereon  req[iectively,  until  the  said  stock  respectively  shall 
be  traadfinred  as  hereinbefore  directed,  and  pay  the  same  to 
the  Deiwdant  Sophia  Barnard.    And  it  is  ordered,  that  the 
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«C  the  Utdqref 


iaia,nd 
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or  fiaad,  the  iwIibImi  of  the  1st  of  Scpteaihcr,  VMA, 

deed-poll  of  the  2Stad  of  September,  ISiS,  or 

or  were  wbofl  j  itroked  or  oopeneded  b j  the  wiDy  fai  mpoct  ol 

whidi  BO  coot!  ore  ghnm  cither  to  the  FbiDdff  or  the  Dcfieadoato 

J.BlmJtiem,J.A.BIfmkktwm^madT%mtm9Mkm9).  Aj^dovtoftho 

proceed!  of  the  rele  of  the  198^  Leay  Aaaaitko  »  afatireid,  aid 

the  diridcDde  thcreoB  occraed  nee  the  death  of ^^rdljrZMdl- 


te— It  k  ofdcredythoi  the  Fkntiiroad  the  IWfradfridoMihi 
the  fbOowiBg  pojrecnte;  firetyit  ie  oidindythotthqrdopayaad 
retoin  the  ooeti^  aad  ooeti^  dionc^  aad  cxpenoeeiy  hcreiahcftre 
directed  to  be  tozed ;  And  next,  it  is  ordered,  that  the  Fbintiff 
and  the  Ddndanti  J:  .SfaOAim  and  J.  A.  RImHmrm  do  th»o> 
ODt  porehaae  SSL  6i.  Bd,  Coneoliy  and  on  or  before  the  6th  daj 
of  Mareb,  1BI6,  treaafer  the  same  into  ftc,  in  tnut  in  tbii 
canse  to  the  and  **  ifiydta  Araard'^  Annnitjr  Aeeoont.'*  And 
it  is  ordered,  that  the  diridends  wliidi  diali  aecvuo  on  the  Mid 
aerend  soma  of  806^  450L  and  88/:  6«.  8dL  Conaol%  aakii^ 
together  1343/.  6«.  8dL  Conaols,  when  ao  transfeiredy  be,  froa 
time  to  time,  as  the  same  shall  accnie  dne,  paid  to  the  Dofanilaiit 
Sopkia  Bmrmard^  widow,  daring  her  life,  for  her  aole  naa  and 
benefit.  And,  npon  her  death,  this  Coui  doth  dedan^  that 
the  same  1343/.  8*.  8J.  C<»sols,  ought  to  be  earned  over  to  tiia 
aeparete  aoeonnt  of  the  Plaintiff  ./aaMr  BueteiL  Libeitjr  to  upflj 
npon  the  death  of  Sopkia  Barmard^  And  ont  of  the  piocaads  of 
the  and  sale,  it  is  ordered,  that  the  Plaintiff  and  Defendanti  do 
paj  the  following  snnM^  (that  is  to  say),  the  sum  of  lOOL  to  the 
Defendant  WiUiamBudseU;  Xo  Amme  Barmard^ihitMnm9iM,\ 
to  Hamnak  Barnard^  the  som  of  30/.;  to  Jpkm  AfXandtfaa,  the 
som  of  20/. ;  to  &i^  ifoitM  Jr^Zoadl/aa,  10^ ;  to  JaaM*  JEB^ 
61.;  to  the  Foreign  Miflsionary  Society,^;  to  7%inm  BimMorm, 
21.;  to  MaUUa  Hwbm,  21.;  to  Sopkia  BwdM^  the  irifii  of  tht 


CASES  IN  CHANCERY.  149 


Plainiifi;  22. ;  and  to  Tkomoi  JokMS,200l.;  and  which  Mud seyenl         ^g^^ 
penons  ue  respeetiyely  named  and  described  in  the  testamentary       ^    ^     ^ 
appointment  of  Sarah  JIPLauchlan.    And  it  is  ordered,  that  the       Bucksll 
Plaintiff  and  the  Defendants  J.  Blenkhom  and  J,  A.  Bleniham    ^       ** 

doy  ont  of  sneh  proceeds  and  dividends,  pay  interest  on  the  said  

seyenl  sams^  after  the  rate  of  AL  per  cent,  per  annum,  from  the  Deerte. 
Sod  of  March,  1845,  being  twelve  calendar  months  after  the 
death  of  Sarah  3PLauehian.  And  after  making  the  several  afore- 
mid  payments.  It  is  ordered,  that  the  said  t/L  Blenkhom  and  «/*• 
A,  Blemkhom  do  pay  to,  or  allow  the  residue  or  surplus  of  the 
Mid  prooeeda  and  dividends  to  be  retained  by,  the  Plaintiff  for 
hif  own  absolute  use  and  benefit. 


T 


1845. 

LLOYD  V.  MASON.  Jufy,  and  M 

Aufftui. 

HE  testator  bequeathed  his  residuary  estate^  (after  A  married 
oertun  life  interests  therein)  to  the  children  of  his  to  a  legacy,  ap- 
daughter  Sarah;  one  of  the  children  of  the  daughter  J^^^t^ 
married  H.  Mason.    The  last  of  the  tenants  for  life  of  bearing  of  the 

causei  and 

the  estate  died  in  1831,  and  in  1834,  ihe  bill  for  ihe  claimed  her 

execution  of  the  trusts  of  the  will  was  filed  by  one  of  the  uemcat  out  of 

diildren  of  the  testator's  daughter.     The  decree  direct-  ^«  ^^  ^ 

ing  the  sale  of  the  estate  was  made  in  1837.     In  1839  rected  to  be 

iT.  Mason  became  bankrupt,  and  the  assignees  in  the  aeparateac- 

bankruptcy  Bold  and  assigned  his  interest  in  the  residu-  husband  and 

anr  estate  of  the  testator  to  Sir  Wi  Her/gate.     The  J^*:  Thchnj- 

^  ^  *'*'  band  was  a 

agreement  for  the  sale,  signed  by  the  parties  thereto,  bankrupt,  and 
was  dated  the   12th  of  June,  1840,  and  was  made  sold  his  interest 
between  the  assignees,  of  the  first  part,  H.  Mason,  of  ^^  rolioton 
the  second  part,  and  Sir  W.  Heygate,  of  the  third  part*  ^^^^  P"' 
The  parties  thereto  of  the  first  and  second  parts  thereby  the  wife  agreed 
agreed  to  sell,  and  Sir  JV.  Heygate  agreed  to  purchase  daimofthewife 

to  their  counsel; 

and  the  counsel 
determined  that  she  was  entitled  to  a  settlement  of  the  moiety,  subject  to  the  ooets.  Before 
any  ftirllicr  steps  were  taken,  the  wifb  died,  leaving  children : — Held,  that  the  husband  and 
thoae  T***'"*"C  under  him  were,  by  the  steps  which  had  been  taken,  bound  to  allow  a  settle- 
ment of  part  of  the  fund  upon  the  wife  and  children  ;  and  that,  upon  the  death  of  the  wife, 
the  diikbea  were  entided  to  the  portioii  whidi  would  hare  beeii  settled. 
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(among  other  things)  all  the  right  and  intereat  of  the 
parties  thereto  of  the  first  and  second  parts  to  and  in 
the  share  and  interest  of  the  said  H.  Moion^  or  of  his 
assignees,  in  the  share  and  interest  of  Sarah  Mason  the 
wife  of  the  said  H.  Masouj  subject  to  the  costs  of  the 
parties  to  the  said  suit,  so  far  as  such  costs  related  to 
the  particular  property  or  might  be  decreed  to  fidl  upon 
the  same  shares  and  interest,  to  or  for  the  jxrioe  or  sum 
therein  mentioned;  and  it  was  agreed,  that  upon  such 
securities  for  payment  thereof  being  ^ven  as  therein 
mentioned,  the  assignees  should  inunediately  execute 
an  assignment  to  Sir  fF.  HeygaU^  or  as  he  should  direct 
or  appoint,  of  the  said  share  and  interest  of  H.  Mason, 
of  and  in  the  share  and  interest  of  Sarah  Mason,  his 
wife,  of  the  said  residuary  estate,  subject  to  the  said 
costs.     Sir  fK  Hey  gate  thereupon  presented  his  petition 
in  the  cause,  praying  that  he  might  be  declared  entitled 
to  the  share  of  ^.  Mason  in  the  stock  then  standing,  or 
which  might  thereafter  be  standing,  in  trust  in  the 
cause;  and  that  the  same  might  be  ordered  to  be  paid  to 
the  petitioner.    The  petition  came  on  with  the  cause 
on  further  directions,  and  counsel  then  appeared  for 
Sarah  Mason,  and  opposed  the  petition,  claiming  a 
settlement  for  the  wife  and  children  out  of  the  fund. 
The  Court  declared  that  Sarah  Mason  was  entitled  to 
one-ninth  of  the  testator's  residuary  estate;  and  that  the 
petititioner  Sir  W.  Heygate  was  entitled  to  the  share  of 
H,  Mason  and  Sarah  his  wife  therein  in  her  right,  sub- 
ject to  her  equity  (if  any)  to  a  settiement;  and  it  was 
referred  to  the  Master  to  apportion  and  divide  the 
residuary  fund  into  nine  equal  shares,  and  one  of  suoh 
shares,  when  apportioned,  was  ordered  to  be  carried 
over  to  an  account  to  be  intitied  "  The  account  of  H. 
M€uan  and  Sarah  his  wife." 


After  the  fund  had  been  carried  to  the  account  di 
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rected  by  ihe  cider,  the  sollciton  of  Sarah  Mason  wrote 
to  the  solidtorB  of  Sir  W.  Heygate,  a  letter  dated  the  23id 
of  Noyember,  1843,  as  followB: — ''  Our  client  is  yrilling 
to  leaye  it  to  the  junior  counsel  of  ourselyes  and  Sir 
W.  Hejfgatey  to  tax  the  amount  of  the  allowance  in 
respect  of  her  share, — ^the  costs  of  so  doing  to  be 
hom^  by  the  fund.  We  shall  be  glad  to  hear  from  you 
at  your  earliest  conv^iience  as  to  this."  Sir  W.  Hey^ 
gaie^s  solidtors  replied, — "  We  accede  to  your  proposal 
on  behalf  of  Sir  W.  Heggaie.  Our  junior  counsel  shall  be 
instructed  on  the  subject"  On  the  1st  of  December, 
1843,  the  counsel  of  both  parties  consulted  on  the  point, 
in  pursuance  of  instructions  finom  their  respectiTe  dients, 
and  ihey  agreed  that  if  there  were  no  special  drcum- 
stanoes  in  the  case,  one  half  of  the  fund  was  the  proper 
proportion  to  be  settled  on  Mrs.  Mason;  but  they  re* 
quired  to  be  informed,  whether  there  had  been  any 
settlement  made  on  Mrs.  Mason,  whether  H.  Mason 
hud  ever  appropriated  other  property  of  Mrs.  Mason  to 
his  own  use,  and  whether  his  wife  was  midntained  by 
\nnL  Upon  information  on  these  points  being  furnished, 
the  counsd  of  both  parties  concurred  in  the  following 
opinion  or  decision:  '^We  think,  that,  under  the  cir- 
cumstances of  this  case,  a  moiety  of  the  fund  directed 
by  the  order  on  further  directions  to  be  carried  over  to 
the  account  of  Hi  Mason,  and  Sarah  his  wife,  after 
deducting  therefirom  the  costs  of  and  incidental  to  Sir 
fV.  Heggalis  petition,  and  of  the  necessary  applications 
for  getting  the  fund  out  of  Court,  ought  to  be  settled 
on  Mrs.  Mason  and  her  children."  This  opinion  was 
written  on  the  Srd  of  January,  1844;  on  the  7th  of 
January,  Sarah  Mason  died. 


A  petition  was  now  presented  by  the  children  of  Mrs. 
Mason,  (who  were  all  of  age),  praying  that  the  costs  of 
Sarah  Mason  and  %r  W.  Heygate  deceased,  and  also  of 
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the  execotors  of  Sir  W.  Heygate^  (he  hayii^  ako  died 
in  the  interyal),  and  of  the  petitionera,  of  and  incidental 
to  the  matters  mentioned  in  the  petition,  might  be  taxed; 
that  the  fund  standing  to  the  aoeount  of  H,  Mtuon  and 
Sarah  his  wife,  might  be  sold,  and  such  oosts^  when 
taxed,  might  be  paid  thereout;  and  that  of  the  vendue 
of  such  proceeds,  one  moiety  might  be  divided  between 
the  petitioners,  and  the  other  moiety  paid  to  the  execu- 
tors of  Sir  fF.  Heygate. 


Mr.  R0U9  for  the  petition,  contended  that  Sank 
Ma^on  had  in  her  lifetime  suffidenUy  dedared  that  she 
required  a  settlement  of  so  large  a  portion  of  the  estate 
as  the  rules  of  the  Court  would  give  her;  and  that  the 
trust  property  had  thereby  become  bound  as  effectually 
as  if  the  Master  had  approved  of  a  settiement  on  her 
behalf.  De  la  Garde  v.  Lemjniere  {a),  Stemmdz  v.  Heir 
thin  (6),  Groves  v.  Clarke  (c),  Murray  y^  LardJSSkmk  {(fy 


Mr.  Tripp,  for  the  executors  of  Sir  fV.  HeygaU, 
argued  that  the  wife*s  equity  to  a  settiement  did  not 
attach  upon  the  property  until  some  order  had  been 
made  by  the  Court  affirming  her  right;  and  that  after 
her  death  tiie  children  could  not  insist  upon  such  equity. 
Lloyd  V.  Williams  (e),  Fenner  v.  Taylor  (J),  Adams  v. 
Lavender{g). 


August  Its. 


Yice-Cuancellor: — 

This  is  the  petition  of  seven  individuals,  representfaig 
themselves  as  the  only  children  of  Sarah  Masma,  the 


(a)  6  Beav.  344. 
ih)  1  Gl.  &  Jam.  64. 
(e)  1  Keen.  132. 
{d)  10  Yes.  84. 


(e)  1  Mad.  450. 
(/)  1  Sim.  100 ; /S:  (T.  2  B. 
&  My].  190. 
{g)  1  M«CL  &  Y.  41. 
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wife  of  Hcratio  Mtuan,  a  bankrapt.    The  object  of  the 
petHkm  is,  that  they  may  be  declared  entitled  among 
them  to  a  sum  of  money,  being  one  moiety  of  their 
motfaer^s  interest  mider  the  will  of  the  testator  in  the 
eaoBe.    The  ground  of  the  daim  is,  that  the  mother  was 
entitled  under  the  common  equity  to  a  settlement,  and 
that  the  fund  in  question  is  bound  by  the  proceedings 
m  the  cause.    If^  in  order  to  decide  this  case,  an  obli- 
gallon  had  been  imposed  upon  me,  of  deciding  between 
tiie  conflicting  ojnnions  of  Sir  John  Leach  and  Lord 
Lanffdak,  I  should  certainly  have  taken  a  great  deal 
<tf  time  to  consider  the  matter.    But  I  may,  I  think, 
decide  the  case  without  expressing  an  opinion  upon 
that  point;  and  the  only  observation  which  it  will  be 
necessary  to  make  is  this:  it  appears  that  the  question, 
whether  the  children  can,  after  the  death  of  their 
iDOther,  imdst  upon  her  equity  to  a  settlement,  dependa 
not  upon  the  question  whether  the  mother  was  bound, 
but  upon  the  question  whether  the  husband  was  bound. 
It  is  clear  that  an  order,  referring  it  to  the  Master  to 
approye  of  a  settlement,  binds  the  husband  though  it 
does  not  necessarily  bind  the  wife.     There  may  be  a 
case  in  which  the  wife  is  not  absolutely  bound,  but 
in  which,  as  against  the  husband,  the  children  are  en- 
titled to  the  benefit  of  the  mother's  equity.    If  the 
husband  is  bound,  the  children  are  certainly  entitled. 
The  question  whether  the  husband  is,  or  is  not  bound, 
must  be  governed  by  the  ordinary  principles  of  the 
C!ourt.     Where  a  decree  is  made  for  the  Plaintiff  he 
may  wtuve  the  decree,  but  the  Defendant  is  bound  by 
it;  but  the  mere  filing  a  bill  to  enforce  a  right,  does  not 
necessarily  bind  him.     The  facts  of  the  present  case  are 
these:    [His  Honor  stated  the  facts  of  the  case, — the 
gift  by  the  will  of  th6  testator, — ^the  suit, — ^the  bank- 
laptcy, — the  sale  of  the  bankrupt's  interest  in  the  pro- 
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lS45i.        P^*^^ — ^''^  ^^  sobfect  of  die  pftitioBj  wludft 

at  tliehe»iDgforfiiitlier£reciioiHL]  UpondiepeCilion 
oooun^  oily  and  on  tbe  hearing  oo  linlfcer  fiEOCtiOH% 
ooonael  appeared  fiir  Mhl  Ifiuos  and  oppoaed  die  pel»- 
tioD,  oo  the  groond  that  die  and  her  chiURn  were 
endded  to  a  aetdement  out  of  die  fimd.  Whedieraa 
order  to  ^ipear  tpeaaHj  tofr  that  porpoae  waa  efv 
obCatned  does  not  appear.  She  did,  howerer,  sppev 
by  her  connad,  and  asked  diat  her  diaie  of  the  fimi 
imgfat  not  be  pud  out  without  a  proper  setdement  beiog 
first  made  upoa  her  and  her  ddldroL  The  Court  bj 
its  decree  dechied  that  Sarah  MoMom,  waa  entitled 
to  ooe-ninth  of  the  testator's  residnaiy  estate^  and  that 
8ir  fF.  HeggaU  was  entitled  to  the  interest  of  HottA 
Ma$an  and  Sarah  his  wife  therdn,  subject  to  her  equity^ 
if  any^to  a  settlement;  and  an  order  was  made  to  £nde 
the  fund  ocmstitoting  the  rendue  into  nine  equal  aharoa 
Without  expressly  dedding  the  pointy  it  certainly  i^ipean 
to  me  that  that  order  might  alone  have  been  snfBdent  to 
decide  the  question*  If  an  order  referring  it  to  the 
Master  to  approve  of  a  settlement  had  been  made  at 
the  same  time^  there  would  have  been  no  questkai 
about  it;  but,  as  it  stands,  the  wife  might  possibly  not 
have  been  entitled  to  any  setUement  at  aU.  The  fund 
might  have  been  under  200/1^  or  the  husband  might 
have  made  such  a  settlement  upon  bis  wife,  as  to  have 
become  the  purchaser  of  her  interest  in  the  fund.  The 
Court,  however,  has  ordered  the  fund  to  be  carried  over 
to  a  separate  account,  and  declared  that  the  interest  of  IT. 
Masan^  and  Sarah  his  wife  therein  in  her  ri^t,  subject 
to  the  wife's  equity  to  a  setdement  (if  any)  belonged  to 
the  petitioner.  The  fund  has  been  carried  over  in  the 
way  directed  by  the  order,  and  it  was  then  quite  of 
course  for  Mrs.  Mason  the  day  afler,  to  have  presented 
a  petition  praying  conditionally,  at  leasts  a  referenoe  to 
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the  Master  to  approve  of  a  settlement;  and  if  that  had 
been  done,  there  is  no  question,  upon  the  authorities, 
but  that  the  fund  would  have  been  bound.  [His  Honor 
then  stated  the  proceedings  which  took  place  between 
the  solicitors  and  counsel  of  both  parties  to  adjust  their 
respective  daims.]  The  case  therefore  stands  thus: — 
the  fond  having,  on  the  application  of  Mrs.  Mason,  been 
carried  over  to  a  separate  account  subject  to  her  equity 
(omitting  the  words  *^  if  any  "  and  she  being  in  a  con- 
dition to  ask  for  the  common  order  for  a  reference  to 
the  Master,  instead  of  taking  that  course,  proposed  to 
&r  W*  BeygaUt  that  third  parties  should  determine  the 
amount  of  her  daim,  to  which  Sir  W.  Heygate  acceded. 
It  appears  to  me  impossible  that  those  who  daim  under 
Sr  W.  Heygate,  can  now  be  allowed  to  retire  from  that 
agreement,  if  the  effect  would  be  to  deprive  Mrs.  Mason 
and  her  children  of  the  equity  which  the  agreement  of 
Sir  W.  Heygate  conceded.  It  appears  to  me  therefore, 
that  the  children  are  entitied  in  equity  to  the  fund 
which  they  would  have  derived  under  the  settiement. 
There  must  be  an  inquiry  to  ascertain  who  are  tiie 
children  of  Mrs.  Mason. 


1845. 


V  vMlvr^WVWv0 
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IML 


Utk  AtfT. 


L^    O. 


INGO. 


An 


thittke 


objectioiiy  that  JatqJk  Hopper  wae  a  neoeflBuj 


tpwifwiiby 
nt  voids  to 


to 


partj  to  the  suit,  was  taken  at  the  hearii^;  when  the 
caoae  was  ordered  to  stand  orer,  widi  liberty  to  the 
Phuntiff  to  amend  the  bill  by  ad£ng  proper  parties 
thereto,  with  apt  words  to  chai^  them,  or  to  shew  that 
Hopper  was  not  a  necessaiy  party  to  the  smt,  or  with 
liberty  to  file  a  snj^lemental  InlL 


,  ortoile 


caCitletke  ^ 
plaintiff  to  iB- 
troaooeliy 
amcndnmt  my 


the  original  de- 
faidantSf  whidi 


to  eiplain  the 

IBICfldBICnta 


Aiyument. 


The  Phuntiff  amended  the  bill,  by  making  Hopper  a 
party,  and  charging,  that  he  ^scHnetimes  chims  an  in- 
terest in  the  matters  aforesaid,  or  some  of  them,  and  he 
sometimes  chums  to  recoyer  from  the  Phuntiff  some 
considerable  snm  of  money  by  way  of  demurrage  or 
damages  in  the  nature  thereof^  for  the  detention  of  the 
said  ship  or  vessel  in  consequence  of  the  certificate  of 
registry  being  detained  by  the  other  Defendants,  R 
Carter,  J.  Bonus,  and  G.  Shnpsmi"  And  the  Plaintiff 
then  added,  by  amendment,  the  following  charge: — 
*^  that  the  three  last-named  Defendants  are  Babk  to  Me 
Flaintifffor  such  sum  (u  the  Plaintiff  is  or  may  be  Habb 
to  pay  to  the  said  Joseph  Hopper  for  images  as  afore^ 
saidr  

Mr.  Chandless,  for  the  Defendants,  Carter,  Bonus, 
and  Simpson,  moved  that  the  amended  biU  might  be 
taken  off  the  file,  on  the  ground  that  the  terms  of  the 
order,  at  the  hearing,  giving  leave  to  amend,  did  not 
permit  the  plaintiff  to  introduce  any  charge  as  a  founda- 
tion for  relief  agunst  the  original  Defendants,  which 
was  not  sought  by  the  original  bilL 

Mr.  RomiUy  and  Mr.  Heathfield,  for  the  Plaintifl; 
submitted  that  the  charge  complained  of  was  neoeseaiy 
in  order  to  connect  the  case  as  against  Hopper ^  the  new 
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Defendanty  with  the  case  agiunst  the  original  Defend- 
antSy  and  to  prevent  an  objection  to  the  amended  record 
on  the  ground  of  multifariousness;  and  that  the  original 
Defendants  could  not  be  prejudiced  by  the  allegation, 
inasmuch  as  the  Plaintiff  would  have  been  entitled  to 
the  relief  it  pointed  to,  under  the  prayer  for  general 
relief.     They  cited  Milligan  y.  MUcheU{a). 
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Vicb-CShahcellor  : — 

The  question  at  the  hearing  of  a  cause,  upon  an  ob- 
jection  for  want  of  parties,  is,  whether  the  Court,  as 
against  the  Defendants  who  are  before  the  Court,  can 
give  the  relief  which  the  Pluntiff  asks,  in  the  absence 
of  those  who  are  suggested  to  be  necessary  parties; 
and  when  liberty  is  given,  in  that  stage  of  the  cause, 
to  amend  the  bill  by  adding  parties,  the  purpose  of  the 
order  is,  to  enable  the  Plaintiff  to  bring  the  cause  to 
the  hearing  without  any  variation  of  the  case  against 
the  original  Defendants, — ^to  try  the  same  case  in  the 
presence  of  the  necessary  parties.  Under  such  an  order 
as  was  made  in  this  case,  tiie  Plaintiff  may  amend  the 
bill,  either  by  shewing  why  the  person,  whose  absence 
is  objected,  is  not  a  necessary  party,  or,  if  he  be  made 
a  party,  by  inserting  such  charges  (if  any)  as  may  be 
necessary  to  shew  him  why  he  Is  so  made  a  party.  In 
this  case  the  Pliuntlff  has  made  Hopper  a  party,  and 
has  then  gone  on  to  charge  that  the  original  Defend- 
ants are  liable  to  the  Plaintiff  for  whatever  the  Plain- 
tiff may  be  liable  to  Hopper.  Such  a  charge  may  be 
necessary  to  enable  the  Plaintiff  to  recover  against  the 
old  Defendants,  but  not  to  make  their  case  against 
Hopper.  It  b  said,  that  this  is  a  result  of  the  facts 
stated, — ^that  it  is  only  a  conclusion  of  law,  and  that  it  is 
a  relief  to  which  the  Plaintiff  is  entitied  under  die  prayer 

(a)  1  Myl.  &  Cr.  611. 


Judgmmt, 


ut 


ftrfOKnlidMl  WWdwrAe 
fief  voold  or  voold  bou  is  die 
tMBtf  coB/ffi'aMtwa.  tbft  Teaa  WBwtwt&i  to 
willmil  die  biD  eamoiaiaf  die  chngiB^  ii  ft 
iHodilcnBOt  tiT  wiAomlieMuigdiecMie;  and  lb 
Cont  is  Boc  Bovto  kartke  canae  fir  die  porpoKof 
awenabmig  eoeb  a  point.  TW  dmgc^  I  m^  obeenc^ 
mnit  be  ctther  immitfiial  or  in^voper;  tofr  if  die 
diaige  has  no  effect  wfcidi  die  geofcnl  pnyer  would 
ncA  hare  had,  diere  is  no  iwfwili  fir  intiodncing 
it;  «d  if  k  h..  «7  i>ew  d^T7«d»»^rZ 
case  originaDj  mad^  die  defendanta  ought  not  to  be 
sobjected  to  it.  The  chaige  maj  possibly  point  to  an 
ahernadTe  case,  wfaidi  mar  leqmFe  a  £flBsrent  defence 
and  a  new  answer.    I  think  the  pawnsge  oi^t  to  be 


Order.  Okdeb,  tbsl  the  wordi  (in  ilsfici)  be  ezpoBged  fnm  the 

aMwnM  bill,  snd  that  the  Flaintiir  do  psj  the  costs  of  tbe 
moticML. 


^Siillf*  WOOD  V.  ^lACHU. 


November. 


to  Ml 


B.  RO^nLLY,  on  behalf  of  the  Pkintiff,  moved 
oo  flBotioB  after  for  the  usual  reference  for  title,  on  a  bill  by  die  Tendor 
tarneJiem^  for  specific  performance,  and  on  the  answer  of  the  pur- 

fonoanee  bj        chaser. 

tbe  ▼CDdor 

•((■fauttbepor- 

ffaMfr,  DotwiCbftnidiiig  tbe  pnrdiaeer  iteted  tbat  bit  reqiuBtioM  on  tbe  ■bditt  bad  Mt 

been  complied  witb,  ahbongh  tbe  time  for  eompletion  of  tbe  contract  bad  loQg  eipiicd,and 

be  bad  giwea  notice  of  bii  intention  to  readnd  tbe  contract. 

Objectiont  to  title  mean  locb  objectiona  as  can  only  be  properly  tbe  anbjectof  adQadioi- 
tion  upon  tbe  inveftigation  of  tbe  title ;  and  tncb  are  casei  wbere  tbe  ^nite  ia  aa  to  tbe 
application  of  tbe  oonditioDB  of  nie,  tbe  propriety  or  Talidity  of  tbe  cundliiuua  tb 
not  being  <jac8tioned. 

Tbe 
recpiiaitiona 

the  termination  of  bia  notice,  wbere  time  waa  not  originaUy  of  the  tnamw  of  the  eontnet 
Wbetberbe  eaadoio  after  tbe  eraration  of  notice,  wbere  time  baa  net  been  made  of  tbe 
esMDee  of  tbe  eontnet,  or,  being  of  tbeeaeeDOiof  the  contract,  baa  been  walfsd,  dependi 
vpoB  tilt  condaot  of  tbi  Tcodor  after  noCke. 


mirdiaaer  eannot,  owing  merely  to  the  delay  of  the  Tendor  in  complying  with  bif 
tions,  determine  the  contract  without  notice,  or  bring  an  action  for  bia  depoMtbden 
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The  estate  was  offered  for  sale  bj  auction  on  the  lltli 
of  December^  1845.  By  the  conditions  of  sale  the  pur- 
diase  was  to  be  completed  by  the  25th  of  March,  1846, 
and  interest  was  to  be  paid  on  the  purchase-money, 
if  from  any  cause  the  payment  was  delayed  beyond  that 
tame.  The  abstract  was  to  be  deliyered  within  twenty- 
one  days,  and  if  no  objections  to  the  title  were  made 
within  fourteen  days  after  the  delivery  of  the  abstract, 
the  title  was  to  be  deemed  to  be  accepted.  One  of  the 
conditions  of  sale  contained  special  provisions  with  re- 
gard to  the  evidence  which  the  purchaser  should  be  enti- 
tled to  require,  and  of  which  he  should  bear  the  expense. 
The  abstract  was  delivered  by  the  vendor,  and  the  objec- 
tions by  the  purchaser  were  made,  within  the  stipulated 
time.  The  answer  stated,  that  none  of  the  requisitions 
had  been  satisfactorily  complied  with:  that,  on  the  21st 
of  February,  1846,  the  Defendant's  solicitor  had  sent  a 
draft  of  a  conveyance  of  the  property  to  the  vendor, 
without  prejudice  to  the  requisitions  then  pending,  that 
the  draft  had  been  returned  on  the  23rd  of  February, 
approved,  except  in  some  unimportant  particukrs,  ac- 
companied by  a  letter;  and  that  a  correspondence  be- 
tween the  solicitors  of  the  vendor  and  purchaser  respect- 
ing the  title  had  continued  until  the  24th  of  March, 
1846.  The  answer  stated,  that,  on  the  24th  of  March, 
the  solicitor  of  the  purchaser  wrote  to  the  solicitor  of 
the  vendor,  to  the  effect,  that  if  the  required  evidence 
were  not  furnished  within  fifteen  days  from  that  date, 
his  client  would  consider  the  contract  at  an  end.  Some 
further  correspondence  afterwards  took  place:  and,  on 
the  Srd  of  June,  the  purchaser's  solicitor  again  wrote  to 
the  solicitor  of  the  vendor,  stating  the  advice  which  he 
had  received  as  to  the  evidence  to  which  the  purchaser 
was  entitled,  and  concluding,  '^  I  must,  therefore,  again 
give  you  notice,  that,  unless  you  evidence  your  client's 
pedigree  within  fourteen  days  fixnn  the  date  hereof,  I 
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IMI.  Aall  be  under  ike  ncceaBty  of  cnmiiifuring  kgai  ptoceed- 
ings  to  leoofrer  back  the  depoai  with  inleieBt  and  costs.'' 
On  the  5th  of  June,  the  pmchiBcr^aaoBcilor  again  wrote 
to  the  flolicitor  of  the  rendor,  **  I  hare  to  adcnowledge 
the  receipt  of  jonr  letter  cf  the  4ch  instant,  in  rq>l7  to 
mine  of  the  3id,  to  which  I  beg  leaie  to  refer;  and  al- 
though it  may  be  unneceaauy  to  giro  yon  an j  farther 
or  more  fijnnal  notice  on  the  solgect,  merdy  tar  the 
sake  of  regularity,  I  take  leare  to  state,  that  unkss 
yoa  eridence  yoor  client's  pedigree,  in  erery  leqiect  le- 
qoired  by  my  said  letter,  on  or  before  the  20th  of  Jane 
instant,  I  shall  treat  the  contract  as  abandoned,  and 
bring  an  action  to  reooTer  back  the  depoat^noney,  with 
interest  and  costs."  Two  other  lettere,  one  of  the  12di 
and  the  other  of  the  15th  of  June,  passed  between  the 
sc^ciUHs.  The  Defendant,  by  the  answer,  reserved  to 
himself  the  right,  if  necessary,  of  taking  further  objeo- 
tbns  to  the  title. 

The  purchaser  conimenced  an  action  for  the  reooyerjr 
of  the  deposit,  on  the  18th  of  June;  and  on  the  3rd  of 
July,  the  bill  was  filed  by  the  vendor  to  restrain  the 
action,  and  for  specific  performance  of  the  contract 


Sir  Francis  Simpkinsan  and  Mr.  fV.  RudaU^  opposed  the 
motion.  They  submitted  that  this  was  a  case  in  which 
a  material  question  was  raised  on  the  liability  of  the 
Defendant  to  perform  the  contract ;  and  the  question  of 
title  did  not  therefore  arise  until  that  of  C(mtract  had 
been  determined :  Page  v.  Adam  (a). 


Jmigmeni.         VicE-CHAXCfiLLOB, — (afler  stating  the  facts  of  the 
case,  and  holding,  that,  supposing  time  to  have  been 

(a)  4  Bear.  269. 
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originally  of  the  essence  of  the  contract,  it  was  waived 
by  the  correspondence  or  dispute  between  the  parties 
or  their  solicitors  respecting  the  title,  after  the  time 
fixed  by  the  conditions  of  sale  for  the  completion  of 
tiie  contract,  namely,  the  25th  of  March,  and  down  to 
Ae  month  of  Jane,  1846),  proceeded : — 


1846. 


WwtwB^HmWm* 


The  Defendant  insists,  that  his  answer  she¥r8  a  de- 
fence other  than  as  to  the  title,  and  that  the  Court 
cannot  dispose  of  that  before  the  hearing;  or,  in  other 
words,  that  no  reference  can  regularly  be  made  upon  this 
motion.  The  Defendant  is  right  in  saying,  that  if  there 
is  a  defence  other  than  upon  the  title,  no  reference  should 
be  directed;  and  there  is  even  authority  for  saying, 
that  although  the  alleged  defence  be  frivolous,  it  will 
be  an  answer  to  the  motion.  That,  however,  has  not 
been  the  practice,  at  least  since  the  case  of  Withy  v. 
Cottk  (a).  Since  the  decision  in  that  case,  the  practice 
of  the  Court  has  been,  to  look  into  the  answer  for  the 
purpose  of  seeing  whether  that  which  the  Defendant  calls 
an  objection  to  performing  the  contract  is  an  open  ques- 
tion. A  point  raised  by  the  answer,  as  an  objection 
other  than  to  the  title,  may  be  so  surrounded  and  govern- 
ed by  authority,  as,  in  fact,  to  create  no  difficulty,  and  to 
be,  in  effect,  frivolous ;  and  in  that  case  the  Court  does 
not  yield  to  the  objection  by  refusing  the  reference. 
Such,  certainly,  is  the  result  of  my  own  experience ;  and 
it  appears,  by  a  late  case,  to  be  that  also  of  another 
judge  of  much  greater  experience:  Boyes  v.  LiddeU{b), 
But,  however  that  may  be,  this,  at  all  events,  is  clear, 
that  the  Court  must  look  into  the  answer  for  the  pur- 
pose of  seeing  whether  the  objection  be  or  be  not  an 
objection  to  title.  By  objection  to  title  in  these  cases, 
I  understand  that  which  can  only  become  properly  the 


(a)  T.  &  R.  78. 

VOL.  V. 


(^)  1  Y.  &  C.  C.  C.  133. 
M  H.  W. 


162 


CASES  IN  CHANCERY. 


1846. 


^^  ^^^^9m  ^^^^S^9w0 


subject  of  adjudication  upon  the  investigation  of  the 
title.  If  the  conditions  of  sale^  so  far  as  thej  impose 
conditions  respecting  the  tiUe^  had  been  objected  to, 
that  might  have  been  an  objection  to  be  disposed  of 
before  reference.  But  if  (as  in  this  case)  the  conditions 
are  admitted  to  be  proper,  and  the  only  question  is  as 
to  the  application  of  those  conditions,  it  is  only  in  the 
investigation  of  the  title  that  the  matter  in  dispute 
between  tiie  parties  can  properly  be  adjudicated  upon. 
I  might,  indeed,  give  an  opinion  upon  the  points  which 
in  this  case  have  become  actually  subjects  of  dispute; 
but  whilst  it  is  open  to  the  defendant — as  he  contends 
by  his  answer  it  is — to  raise  further  objections,  it  is  im- 
possible for  the  Court  usefully  to  entertain  the  ques- 
tion. I  cannot  agree  with  Sir  Francis  Simphinsan,  that 
the  nature  of  the  conditions  make  the  question  other 
than  one  of  title. 


The  only  other  case  made  is  this: — In  a  case  in  which 
lime  originally  was  not  of  the  essence  of  the  contract, 
and  in  which  the  parties,  after  the  day  fixed  by  the 
contract  for  its  completion,  have  gone  on  with  discus- 
sions on  the  title  without  interruption,  the  purchaser, 
on  the  18th  of  June,  and  without  previous  notice  ap- 
plicable to  that  day,  declares  the  contract  at  an  end 
by  bringing  an  action  for  the  deposit.  That  this  cannot 
be  done,  has  been  so  repeatedly  and  solenmly  decided, 
that,  in  the  simple  case  this  answer  presents,  I  am  pre- 
pared to  say  it  is  not  an  open  question. 


It  is  unnecessary  that  I  should  give  any  opinion  what 
my  judgment  would  have  been,  if  the  action  had  not 
been  brought  until  afler  the  20th  of  June;  but  I  do 
not  think  that  it  would  have  been  difiPerent  The  refer- 
ence must  be  directed  as  to  the  title,  with  the  addition, 
in  this  case,  that  the  Master  must  have  r^ard  to  the 
conditions  of  sale. 


The 
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ALLEN  t..  ANDERSON.  Si^^XS 

ISth. 
testator,  William  Anderson^  by  his  will,  dated  in  The  testator, 

J'ebruary,  1810,  after  giving  to  his  wife,  Ann  Anderson^  Scot^mm.do- 

certain  specific  and  pecuniary  legacies,  gave,  devised,  ^"^^elSiSdl 

and  bequeathed  unto  his  wife,  and  to  H.  Davidson  the  rest  and 

and  H.  DeffeU^  their  heirs,  executors,  and  administra-  real,  personal, 

tow,  all  the  rest  and  residue  of  his  real,  personal,  and  "^^fX' 

mixed  estate  and  effects,  whatsoever  and  wheresoever,  ^®cto»  whatso- 

fii  •!  -T  n  •11  ever  and  where- 

wnich  he  might  be  seised  or  possessed  of,  or  entitled  to,  soever,  which  he 
at  the  time  of  his  decease,  upon  trust  to  sell  and  convert  Sr^oss^sed  of 
into  money  aU  such  parts  thereof  as  should  not  consist  ^he^tim^/wa* 
of  money,  or  be  invested  in  government  or  real  secu-  decease,  upon 
rities;  and  after  discharging  all  his  just  debts,  and  fune-  children, in  cer- 
ral  and  testamentary  expenses,  to  invest  the  produce  of  ^  o/Se* 
his  said  estates,  and  stand  possessed  of  so  much  thereof  children  being 

^  ^   *  the  heir  -at-law 

as,  together  with  a  certain  sum  secured  by  the  settle-  of  the  testator, 

!•  .  1111  1.  'x/*  became  entitled, 

ment  on  his  mamage,  should  be  equal  to  a  moiety  ot  according  to 
his  real,  personal,  and  mixed  estate,  upon  trust  to  pay  ^j^^^a  ^^*' 
the  interest  and  dividends  thereof  unto  his  wife  and  her  heritable  bond 

made  by  a  debt- 

assigns,  during  her  life  or  widowhood,  and,  subject  as  orofthetesu- 

aforesidd,  upon  trust,  as  to  so  much  thereof  as,  together  ^ate  of  the  will, 

with  the  sum  comprised  in  the  said  marriage  settle-  ^^^l^f^^ 

menty  should  be  equal  to  a  fourth  part  of  his  said  real,  debt,  which  was 

owing  to  him  at 

personal,  and  mixed  estate,  in  trust  for  such  one  or  the  time  the  wiu 
more  of  his  child  or  children  as  his  said  wife  should  ^^^  ,*.*"" 

Held,  that 

direct  or  appoint ;  and  as  to  all  the  rest,  residue,  and  the  heir  was  not 

•    J  /»i»  1  1  j'jxx  jft  trustee  of  the 

Temamder  oi  his  real,  personal,  and  mixed  estate  and  heritable  bond 
effects,  and  the  produce  thereof  which  should  remain  J°^  ^%  5u  ®?'*" 

*^  tors  of  tne  tes- 

after  answering  the  several  purposes,  including  such  tator,  and  that 

/».,,  .he  was  not 

part  thereof  as  his  wife  might  not  happen  to  appoint,  bound  to  elect 
and  also  including  the  stocks,  funds,  and  securities,  the  heritabie^bond 
income  whereof  was  riven  to  or  for  the  benefit  of  his  "**  the^enefits 

^  ^  to  which  he  was 

wife  as  aforesaid,  from  and  immediately  after  she  should  entitled  under 

the  will. 
VOL,  V,  N  11.  W. 
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cease  to  be  entitled  thereto,  the  testator  gave  and  be- 
queathed, and  directed  that  his  said  trustees  should 
stand  and  be  possessed  thereof,  in  trust  for  all  and  every 
his  child  or  children  then  living,  or  thereafter  to  be 
bom,  equally  to  be  divided  amongst  them,  the  interests 
therein  to  be  vested  in  his  sons  at  the  age  of  twenty-one 
years,  and  his  daughters  at  that  age  or  marriage ;  and 
if  but  one  such  child  should  live  to  attain  a  vested  in- 
terest as  aforesaid,  then  he  directed  that  the  whole 
should  be  in  trust  for  that  one  child.  The  testator 
appointed  his  wife,  and  H.  Davidson  and  H,  DeffeUj 
executrix  and  executors  of  his  will. 


The  testator  made  a  codicil  to  his  will,  dated  in  May, 
1816,  and  thereby  devised  all  the  freehold  hereditaments, 
whatsoever  and  wheresoever,  of  or  to  which  he  was  be- 
come seised,  possessed,  or  entitled,  since  the  date  of  his 
will,  upon  the  trusts  of  the  will. 


The  testator  made  a  further  codicil  in  June,  1823, 
and  thereby  revoked  the  devise  and  bequest  in  the  for- 
mer will  and  codicil  to  his  wife,  and  Davidson  and 
Deffelly  and  devised  and  bequeathed  all  his  freehold 
estates,  whatsoever  and  wheresoever,  to  the  same  exe- 
cutrix and  executors,  and  E,  Barkly^  upon  the  trusts 
expressed  in  the  will.  By  a  last  codicil,  made  in  De- 
cember, 1824,  the  testator  devised  to  the  same  trustees 
a  piece  of  land  which  he  had  subsequently  purchased, 
upon  the  same  trusts. 

By  a  deed  or  trust  disposition,  dated  the  20th  of 
June,  1823,  executed  according  to  the  law  of  Scotland^ 
the  testator  conveyed  certain  lands  and  estates  in  the 
county  of  Cromarty y  in  Scotlandy  to  the  said  trustees  of 
his  will,  upon  trust  to  sell  the  same,  and  stand  possessed 
of  the  proceeds  as  part  of  the  personal  estate  bequeathed 
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by  his  will.  The  testator  died  in  1825>  leaving  his 
widow,  and  Henry  Anderson^  his  eldest  son  and  heir-at- 
hw,  and  seven  other  children.  The  executrix  made  a 
distribution  of  eome  part  of  the  estate  among  the  child- 
ren. A  part  of  the  property  of  the  testator,  at  the  time 
of  his  death,  consisted  of  a  heritable  bond  or  security 
upon  an  estate  in  Scotland^  for  the  sum  of  6000/.  This 
bond  or  security  was  afterwards  paid  off,  and  the  sum 
of  6000i  due  thereupon  was  received  by  Henry  Ander- 
joMy  as  the  heir-at-law  of  the  testator. 


1846. 


Staiemint, 


Henry  Anderson,  the  heir-at-law,  in  1831,  assigned  to 
the  Plaintiff  part  of  his  interest  as  one  of  the  children 
of  the  testator  in  the  trust  fund,  which,  under  the 
will  of  the  testator,  would  be  divisible  on  the  death  of 
the  widow.  The  widow  died  m  1843.  The  Plwntiff 
Aen  daimed  payment  of  the  trust  fond  assigned  to 
him,  when  his  claim  was  met  by  the  objection,  that  the 
monies  received  by  Henry  Anderson,  including  the  6000/. 
pud  in  respect  of  the  heritable  bond,  exceeded  his  share 
of  the  testator's  estate;  and  that  the  6000/1  must  be 
fanmght  into  account  before  any  claim  through  him, 
npon  that  estate,  could  be  recognised  by  the  executors. 
Tlie  Inll  was  thereupon  filed  for  an  account  of  the  re- 
liduary  estate  of  the  testator,  and  payment  out  of  Henry 
AndersofiCs  share  of  the  sum  assigned  to  the  Plaintiff. 

The  executors  submitted,  that  Henry  Anderson  was 
bound  to  elect  either  to  keep  the  money  which  had  been 
paid  to  him  in  respect  of  the  heritable  bond,  and  abandon 
Us  interest  under  the  wiU,  or  to  bring  into  hotchpot 
the  6000/.,  and  take  his  share  of  the  residuary  estate  of 
the  testator. 


The  &ct8  either  proved  or  admitted  at  the  bar  were, 
that  the  testator  was  a  native  of  Scotland,  and,  at  the 
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time  of  making  his  will  and  codicils,  was  a  merchant  in 
London,  and  domiciled  there ;  that  the  debt  of  6000L, 
or  a  great  part  thereof,  secured  by  the  heritable  bond, 
was  owing  to  the  testator  at  the  time  he  made  his  will; 
but  that  the  security  of  the  heritable  bond  was  not 
given  imtil  after  the  will  and  codicils  had  been  exe« 
cuted. 


Argument, 


Mr.  Wood  and  Mr.  W.  M.  James,  for  the  Plaintiff, 
argued  that  there  was  nothing  in  the  will  to  put  the 
heir-at-law  to  hb  election:  Jolmson  y.  Telford  {a), 
Dummer  v.  Pitclier{b). 


Mr.  Tinney,  Mr.  Romilly,  Mr.  Bigg,  and  Mr.  OUver, 
for  the  several  Defendants,  contended  that  there  was  a 
sufficient  intimation  of  the  intention  of  the  testator  to 
divide  his  whole  property  amongst  his  family,  and  to 
give  it  to  his  executors  for  that  purpose.  There  was 
no  language  which  he  could  have  used,  at  the  date  of 
his  will,  more  effectually  calculated  to  express  that  in- 
tention, than  the  words  which  the  testator  had  used. 
They  cited  Churchman  v.  Ireland  (c),  Brodie  v.  Barry  (d ) 
Blunt  V.  Clitherow  (e),  Shuttleworth  v.  Greaves  {f),  Pd- 
tiward  v.  Prescott  (g) ;  and  also  adverted  to  other  cases^ 
which  are  mentioned  in  the  judgment 


Feb.  l^h.     Vice-Chancellor  : — 


Judgment, 


The  testator,  by  his  will,  dated  the  17th  of  January 
ilO,  afler  giving  to  his  wife    certain  specific  and 


(a)  1  Russ.  &  Myl.  244. 
(*)  2  Myl.  &  K.  262 ;  S.  C, 
5  Sim.  36. 

(c)  1  Ru88.  &  Myl.  250. 


(rf)  2Ve8.  &Bea.l27. 
(tf)  10  Ves.  689. 
(/)  4  Myl.  &  Cr.  35. 
(g)  7  Ves.  641. 
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pecuniary  l^acies,  devised  and  bequeathed  to  trustees 
all  the  rest  and  residue  of  his  real,  personal,  and  mixed 
estate  and  effects,  which  he  might  be  seised  or  possessed 
of  or  entitled  to  at  the  time  of  his  decease,  upon  trust 
to  convert  the  same  into  money,  and  stand  possessed  of 
the  reddue  (subject,  as  to  part,  to  a  life  interest  to  his 
widow)  upon  certain  trusts  for  the  surviving  children 
of  the  testator. 


1846. 
Allbn 

V, 

Andbrson. 
Judgment, 


On  the  20th  of  June,  1823,  the  testator  executed  a 
trust  deed,  whereby  certain  property  was  vested  in 
trustees,  upon  trust  to  sell  and  hold  the  proceeds  as 
part  of  his  personal  estate.  I  understand  it  to  be 
admitted  that  this  deed  was  executed  before  the  testator 
became  possessed  of  the  heritable  bond;  and  that  the 
bond  was  not  therefore  affected  by  it.  The  testator 
made  three  codicils  to  his  will,  but  none  of  these  affect 
the  question  in  the  cause.     The  testator  died  in  1825. 

At  the  time  of  his  death,  the  testator  was  the  holder 
and  obligee,  of  a  Scotch  heritable  bond,  given  after  the 
date  of  the  will^  and  of  the  deed  which  I  have  referred 
to,  for  securing  a  debt  of  6000/.  The  testator  was  by 
birth  a  Scotchman,  but  his  domicile  was  English,  and 
the  bond  was  given  to  secure  a  mercantile  debt  con- 
tracted in  the  city  of  London.  He  had  eight  children, 
of  whom  Henry,  the  eldest,  became,  according  to  the 
law  of  Scotland,  entitled  to  the  heritable  bond  as  the 
heir  of  his  father;  the  will  under  the  circumstances  being 
inoperative  to  pass  any  interest  in  real  estate  in  Scot- 
land.  The  Plaintiff  is  entitied,  by  purchase  from 
Henry,  to  such  interest  as  he  had  in  the  bond,  and 
under  the  will  of  the  testator.  The  Defendants  repre- 
sent the  interests  of  the  remaining  children. 


Two  questions  were  raised  by  the  Defendants: — 
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First,  it  was  said  that  the  interest  of  the  testator  in  the 
heritable  bond  would  be  goyemed  by  the  law  of  his 
domicile,  and  that  Henry ^  the  heir,  would  be  a  trustee 
of  the  bond  for  the  parties  entitled  to  the  personal 
estate  of  the  testator.  Secondly,  that  Henry  oughty 
under  the  terms  of  the  will,  to  be  put  to  his  election^ 
and  that  he  could  not  take  the  bond  as  heir,  and  at  the 
same  time  chum  the  benefit  of  the  bequests  made  by 
the  will  in  his  favour. 


Both  of  these  points  appear  to  me  to  be  governed 
by  authority.  As  to  the  heritable  bond,  the  case  of 
Drtimmand  v.  Drumnumdy  cited  by  Sir  WtBiam  GrwiA 
in  Brodie  v.  Barry  (a),  is  a  decision  on  the  point.  Thai 
case  was  the  converse  of  the  one  now  before  me;  but  the 
principle  of  that  case  is  based  on  the  same  rule  of  law  as 
that  relied  upon  by  the  Defendants  in  support  of  the 
proposition,  that  the  heir  would  be  a  trustee  for  the 
next  of  kin.  The  case  of  Johnstone  v.  Baher  (b),  cited 
in  The  Duchess  of  Buccleuch  v.  Hoare,  appears  to  some 
extent  an  authority  also;  as  was  also  the  judgment  of 
Sir  Thomas  Plumer  in  the  case  of  The  Duchess  of 
Buccleuch  v.  Hoare  (c).  But  I  think  the  case  ofJermnff' 
ham  v.  Herbert  {d)  is  an  express  authority  in  favor  of 
the  Plaintiff. 

As  to  the  question  of  election,  it  occurred  to  me 
that  two  questions  might  have  been  argued  in  die 
Defendants'  favour:  first,  omitting  the  effect  of  die 
deed  of  the  20th  of  June,  1823;  and  secondly,  taking 
that  deed  into  accounts  Omitting  the  effect  of  die 
deed,  it  appears  to  me  that  if  the  point  were  not  ruled 
by  authority,  the  only   question  would    have  been. 


(a)  2  Ves.  &  Bea.  127, 132. 

(b)  4  Biadd.  474,  n. 


(c)  4  Madd.  467. 

(d)  4  Rius.  388. 
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whether  the  words  of  the  will  were  large  enough  to 
describe  the  bond;  and  to  shew  that  the  words  of  the 
will  were  large  enough  to  comprehend  the  bond,  I 
should  not  probably  have  thought  it  necessary  to  go 
beyond  the  case  of  Churchman  v.  Ireland  {a).  The 
cases  in  which  it  has  been  held  that  a  testator  devising 
his  estates  is  not  to  be  understood  as  devising  land  of 
which  he  was  the  tenant  in  tail,  (Pok  v.  Lord  Somers  (Jb)  ), 
or  copyholds  not  surrendered  to  the  uses  of  the  will, 
{Judd  V,  D^att  (c)  ),  or  property  of  which  he  was  the 
joint  owner  with  another,  {Dummer  v.  Pitcher  (d) ),  ap- 
pear to  have  proceeded  upon  the  ground  that  the  pro- 
perty is  not  the  testator^s  property  in  the  strict  accepta- 
tion of  the  term,  and  that  therefore  the  words  of  the 
will  do  not  describe  it,  if  the  testator  had  any  property 
of  his  own  to  satisfy  the  words  of  the  will.  Those  cases 
are  analogous  to  the  decisions  respecting  property  sub- 
jeet  to  a  power  of  appointment  (e). 
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But,  whatever  opinion  I  might  have  formed  in  the  ab- 
sence of  authority,  I  feel  bound  in  the  case  before  me  by 
authority.  Not  relying  upon  the  case  of  Johnson  v.  Tel- 
ford (y),  I  feel  bound  by  the  previous  authorities  upon 
this  point.  The  question,  as  Sir  WilUam  Grant  observes 
in  Brodie  v.  Barry ^  is  to  be  answered  by  considering 
what  law  is  to  govern  the  case ;  and,  as  he  observed  in 
that  case  (without  approving  the  decision),  the  cases  up 
to  that  time  had  established  that  the  question  was  to  be 
governed  by  English  law,  and  that  in  applying  the 
English  law  to  the  case,  the  Court  would  deal  with  real 
interests  in  Scotland  as  it  would  with  copyholds  in 
England.     Now,  as  a  general  devise  of  all  **my  real 

(a)  1  Rubs.  &  Myl.  250.  {d)  2  Myl.  &  K.  262. 

(*)  6  Ves.  301),  319,  per  Lord  (c)  See  Wigram  on  Wills,  p. 

Eidm.  18,  Notes,  ed.  3. 

(c)  13  Ves.  168.  (/)  1  Russ.  &  Mjrl.  244. 
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estate  in  England^^  would  not  have  the  effect  either 
of  a  devise  or  of  a  declaration  of  uses  of  copyholds  not 
surrendered  to  the  uses  of  the  will,  so  in  the  case  of  Scotch 
lands,  a  devise  of  all  his  real  estate  bj  a  testator  would 
not  have  the  effect  bj  way  of  devise  or  declaration  of 
uses  of  lands  in  Scotland  which  had  not  been  previously 
conveyed  in  such  manner  as  to  allow  the  will  to  operate 
upon  them.  Omitting,  therefore,  the  effect  of  the  deed 
of  January,  1823,  it  appears  to  me  that  the  reasoning 
of  Sir  WUKam  Grant  in  Brodie  v.  Barry  (though  op- 
posed to  his  private  opinion)  shews  that  this  is  not  a 
case  of  election. 


With  regard  to  the  deed,  if  it  had  any  operation  upon 
the  heritable  bond,  the  case  of  Bennett  v.  Bennett's  Trus' 
tees  (a),  and  the  cases  cited  in  Brodie  v.  Barry,  might 
have  mateiially  altered  the  case;  but  I  understand  it  is 
admitted  that  that  deed  has  no  effect  upon  the  present, 
question. 

There  must  be  a  decree  for  payment  of  the  fund, 
with  interest, — I  cannot  make  the  heir  pay  all  the  costs 
of  establishing  his  right  The  costs  should  have  come 
out  of  the  shares  of  all  the  other  parties.  The  justice 
of  the  case  as  to  costs  would  be  for  the  executors  to  be 
pfud  their  costs  by  the  Plaintiff,  and  the  Plaintiff  to 
recover  them  over  against  the  other  parties;  but  I 
cannot  make  that  order  in  this  suit. 


(a)  Robertson  on  the  Law  of  Personal  Succession,  227* 
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PKENDERGAST  v.  LUSHINGTON.  ^h  s^  2Gth 

January, 

1  HE  suit  was  instituted  by  the  widow  of  the  testator  in  The  testator 
the  cause,  for  the  purpose  of  obtaining  for  the  trustees  cators  and 
the  direction  of  the  Court  as  to  the  manner  in  which  ^^  by  his 
the  trusts  of  the  will  ought  to  be  carried  into  execution,  f?*  ^  ^'^^  ®' 

°  hiB  personal  eg- 

Afler  directing  his  debts  and  funeral  and  testamentary  tate  as  would 

.<,  ••■         !••  .•  •£•    y         •        prodoce  a  cer« 

expenses  to  be  paid,  and  giving  certain  specific  legacies,  tain  annuity, 
mcluding  his  furniture,  leasehold  residence,  and  house-  JSoct^appro^- 
hold  effects  to  the  Plaintiff,  his   widow,  the  testator  pri*te,  and  set 

apart  the  same, 

proceeded: — "I   give  and    bequeath  to  my  trustees  in  their  uncon- 
hereinafter  named  so  much  of  my  personal  estate  and  tjo^^  and^y" 
effects  as  at  the  time  of  my  decease  shall  produce  the  the  interest, 

''  ^  dividends,  and 

dear  annual  income  of  1500/,;  and  I  direct  that  the  annual  produce 
same  shall  be  selected,  and  be  appropriated  and  set  widow  for  her 
apart,  so  soon  as  conveniently  may  be  after  my  decease,  h(x)df  and^rthe 
by  my  said  trustees,  or  the  trustees  or  trustee  for  the  »««««!  produc» 

,  ,  .     .  ...  of  the  personal 

lime  being,  or  the  majority  of  them  residing  in  Englandy  esute  and  ef- 

fects  so  set 

in  their  uncontrolled  discretion ;  and  I  direct  that  my  apart  and  ap- 
said  trustees,  and  the  trustees  or  trustee  for  the  time  J^uiTfrom 
being  under  this  my  will,  do  and  shall  stand  and  be  pos-  ^J  <»«««  ^ 

increased  or  rc- 

scssed  of  the  personal  estate  and  effects  so  to  be  appro-  duced,  his 

priated  and  set  apart,  upon  trust  to  pay  the  interest,  receive  such  in- 

dividends,  and  annual  produce  thereof,  by  equal  half-  J^^^^^IJ^^ 

yearly   payments,    unto    my   said    dear    wife    during  dividends,  and 

her  life,  if  she  shall  so  long  continue  my  widow,  the  and,  from  and  * 

after  her  de- 
cease or  second 
marriage,  the  testator  directed  that  the  personal  estate  and  effects  so  appropriated  or  set  apart 
should  fall  into  his  residuary  estate.  And  the  testator  empowered  his  trustees,  at  their  own 
discretion,  to  permit  the  whole  or  any  part  of  his  personal  estate  to  remain  on  the  securities  on 
which  the  same  might  happen  to  be  at  his  decease,  or  otherwise  to  convert  and  alter  the  same 
at  their  own  absolute  discretion.  The  testator's  personal  estate  was  invested  in  foreign  funds. 
The  trustee!  did  not  exercise  their  discretion  as  to  the  appropriation  of  the  investments  to 
answer  the  annuity,  but  submitted  to  act  as  the  Court  should  direct : — Held,  that  the  Court 
would  not  direct  any  appropriation  of  the  foreign  funds  to  answer  the  annuity  to  the  widow, 
but  would  direct  the  annuity  to  be  raised  by  the  purchase  of  Consols,  referring  it  to  the 
Master  to  inquire  what  part  of  the  existing  investments  it  would  be  proper  for  that  purpose 
to  caU  in,  having  regard  to  the  interests  of  other  parties  under  the  will. 
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1846.         first  of  such  half-yearlj  payments  to  b^in  and  be  made 

PuNDERGAST  *^  ^^®  ^^^  ^^  ^  calcndaT  months  next  after  my  decease, 
^*  and  from  and  after  the  decease  or  second  marriafice  of 

LUSBINGTON.  ^  ^  ^  ® 

my  said  wife,  I  direct  that  the   personal  estate  and 

effects  which  shall  be  so  appropriated  and  set  apart^  or 
the  stocks,  funds,  or  securities  in  or  upon  which  the 
same  shall  then  be  laid  out  or  invested,  shall  sink  into 
and  become  part  of  my  residuary  personal  estate;  and  I 
direct,  that,  in  case  the  yearly  interest,  dividends,  and 
annual  produce  of  the  personal  estate  and  effects  so  to 
be  appropriated  and  set  apart  as  aforessud,  or  the  stocks, 
funds,  or  securities  in  or  upon  which  the  same  shall  or 
may  at  any  time  or  times  hereafter  be  laid  out  or 
invested,  shall  from  any  cause  whatever  be  increased  or 
reduced  in  amount  during  the  time  the  same  are  hereby 
directed  to  be  paid  to  my  said  vrife,  then  and  in  such 
case  my  said  wife  shall  be  entitled  to  have  and  receive 
such  increased  or  reduced  interest,  dividends,  and  annual 
produce,  as  the  case  may  be,  in  lieu  or  satisfaction  of 
the  interest,  dividends,  and  annual  produce  hereinbe- 
fore directed  to  be  p^d  to  her."  The  testator  then 
bequeathed  the  whole  of  his  residuary  estate  to  his 
trustees,  upon  trust  to  divide  the  same  equally  among 
his  children  who  should  be  living  at  his  decease,  as 
therein  mentioned.  In  a  subsequent  part  of  his  will, 
the  testator  declared  that  it  should  be  lawful  for,  and 
he  thereby  expressly  authorised  and  empowered,  his  said 
trustees,  and  the  trustees  for  the  time  being  of  his 
wUl,  or  the  majority  of  them  resident  in  England^  at 
their  own  discretion,  to  permit  the  whole  or  any  part 
of  his  personal  estate  to  remain  and  continue  on  such 
securities  as  the  same  might  happen  to  be  invested  at 
the  time  of  hb  decease  so  long  as  they  should  see  fit, 
without  being  in  any  way  answerable  or  responsible  for 
so  doing;  nevertheless  he  thereby  fully  authorised  and 
empowered  his  said  trustees  or  trustee  for  the  time  beings 
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or  the  majority  of  them  resident  in  Englandy  to  sell  and         i846. 
absolutely  dispose  of  or  convert  into  money  such  part  or  pn^NDBaoAST 
parts  of  hb  personal  estate  and  effects  as  should  not   ,       ^- 

^  .    .  .  LUSHINGTOM. 

consist  of  money,  or  securities  for  money,  and  call  in,         

recover,  and  receive  such  part  or  parts  of  his  said  personal 
estate  and  effects  as  should  consist  of  money  or  securities 
for  money,  when  and  as  they  should  in  their  discretion 
think  fit)  and  to  lay  out  and  invest  the  money  so  to  be 
raised  and  received  in  the  public  stocks  or  funds  of 
Greizi  Britam,  or  on  government  or  real  securities,  at 
mterest;  and  from  time  to  time  to  alter,  vary,  and  trans- 
pose the  stocks,  funds,  and  securities  in  or-  upon  which 
the  same  should  or  might  be  laid  out  and  invested,  and 
again  to  re-invest  and  lay  out  the  money  arising  thereby 
upon  any  new  or  other  or  like  stocks,  funds,  or  securities, 
as  they  should  in  their  own  absolute  discretion  think 
fit  or  advisable ;  and,  generally,  to  act  in  the  premises  in 
as  full  and  ample  a  manner  as  he  (the  testator)  could 
do  were  he  living. 

The  will  was  made  in  1839,  and  ratified  by  a  codicil 
in  1840.     The  testator  died  in  1845. 

At  the  time  of  the  death  of  the  testator,  nearly  the 
whole  of  his  personal  estate  was  invested  in  the  foreign 
stocks  and  funds  specified  in  the  first  colunm  of  the 
followiiig  table : — 
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184G. 

Price 

Intereet  o% 

Pbendergast 

V, 

Stoeki  or  Fundt. 

per  Cent, 

Probable  Value. 

thoeepaifing 
intereet. 

LUSHINOTOK. 

£ 

s. 

d. 

£      9.    d. 

Statement. 

21,000  dollars  in  Mis- 
sissipi  6  per  cent, 
stock 

48  or 

50 

2,268 

0 

0 

22,000  dollars  in  Penn- 

sylvania 5  per  cent. 

stock 

68 

3,366 

0 

0 

220    0    0 

20,000  dollars  in  Mary- 

land   6    per    cent. 

stock 

63 

2,835 

0 

0 

24,000  dollars  in  Lou- 

isiana 5  per   cent. 

bonds,    redeemable 

in  1853  • 

70 

3,780 

0 

0 

270    0    0 

85,000  dollars  ditto,  re- 

deemable in  1867    . 

60 

11,475 

0 

0 

40,000  dollars  in  New 

Orleans  City  5  per 

cent,  bonds    • 

60 

5,400 

0 

0 

24,000  dollars  in  Ala- 

bama  5  per   cent. 

bonds     .        •        • 

62 

3,348 

0 

0 

240    0    0 

11,000/.    in    Alabama 

sterling  bonds 
5000/.  in  Upper  Canada 

74 

8,140 

0 

0 

550    0    0 

debentures     . 

100 

5,000 

0 

0 

250    0    0 

40,000/.  in  Converted 

Portuguese    5    per 

66  or 

cent,  bonds    . 

68 

26,400 

0 

0 

1200    0    0 

The  common  inquiries  in  an  administration  suit  were 
directed  at  the  hearing,  and  the  Master  was  also 
directed  to  inquire  whether  such  parts  of  the  testator^s 
estate  as  were  then  outstanding  and  invested  in  any 
foreign  stocks  and  securities,  or  anj  and  what  part 
thereof,  ought  to  be  sold.  Affidavits  were  laid  before 
the  JVIaster,  stating  the  market  price  of  the  several 
stocks  in  July,  1845,  (the  time  of  the  inquiry),  their 
probable  value  if  sold,  and  the  interest  produced  by 
those  which  at  that  time  paid  interest.  One  of  the 
witnesses,  an  American  stock  agent,  deposed,  that,  in  his 
opinion,  it  would  not  be  for  the  benefit  of  the  general 
I)ersonal  estate  of  the  testator  that  the  American  seen- 
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riUes  should  be  sold;  that  there  was  good  reason  to  184G. 
believe  the  payment  of  mterest  would  be  resumed  on  p^^^^^ 
several  of  those  stocks  which  were  not  then  paying 
interest;  and  that  they  could  not  at  present  be  sold 
except  at  a  price  much  below  their  real  value.  The 
result  of  the  affidavits  is  stated  in  the  second^  thirds  and 
fourth  of  the  above  columns.  The  Master  being  of 
opinion  that  all  the  foreign  funds  ought  to  be  sold,  the 
parties  waived  his  report  on  the  special  inquiry,  and  raised 
the  question  on  further  directions  on  the  general  report. 


DKROABT 
V. 
LUSHINGTOX. 

Statement, 


Mr.  RemiUy  and  Mr.  Tennanty  for  the  PljuntifF, 
submitted,  that  the  Court  would  not  direct  any  appro- 
priation of  the  existing  securities  which  would  leave 
the  annuitant  dependant  upon  the  foreign  funds,  the 
payment  of  which  might  be  interrupted  by  war  or 
other  casualties;  but  that  she  was  entitled  to  a  sale  of 
a  sufficient  part  of  the  foreign  stock  to  produce  her 
annuity  in  the  British  funds,  without  reference  to  the 
question  of  depreciation  as  affecting  the  general  estate. 


Argument, 


Mr.  Thiney  and  Mr.  M^Naghteriy  for  residuary  lega- 
tees, contended  that  the  gift  to  the  widow  was  a  spe- 
cific bequest,  or  in  the  nature  of  a  specific  bequest,  and 
that  the  widow  was  bound  to  take  it  in  the  state  in 
which  it  was  left  by  the  testator.  The  widow  was  not 
entitled  to  call  upon  the  Court  to  exercise  the  power 
vested  in  the  trustees,  of  converting  the  investments 
left  by  the  testator.  He  evidently  contemplated  that 
his  widow's  annuity  would  be  derived  from  fluctuat- 
ing sources,  when  he  provided  that  she  should  be  en- 
titled to  the  benefit  of  a  rise,  as  well  as  suffer  from 
a  fall  in  the  income  which  it  produced.     The  effect 
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1846.         would  be  to  take  from  the  children, — the  residuary 
Pkenderoast   ^^S^^^^y  ^  P^^  ^^  ^^  property  specifically  bequeathed 

to  them  by  the  testator.      The  case  of  Buxton    v. 


V. 
LUSHINGTON. 

Argument, 


Judgment, 


Buxton  (a)  was  mentioned. 

Mr.  (7.  M.  Boupelly  for  the  trustees. 

Mr.  Romillyy  in  reply,  denied  that  the  bequests  were 
specific:  they  would  not  have  been  adeemed  if  the 
testator  had  sold  the  foreign  stock  in  his  lifetime. 
The  power  was  one,  not  so  much  to  sell  the  foreign 
stocks,  as  to  leave  them  outstanding.  The  power  to  sell 
was  incidental  to  the  office  of  executor,  and  would  have 
existed  if  no  clause  to  that  effect  had  been  contained  in 
the  will. 


The  Vice-Chancellob  inquired,  whether  any  ar- 
rangement could  be  made  by  the  parties  interested  in  the 
estate  for  suspending  the  appropriation  of  the  stock  for 
the  present,  leaving  the  widow  her  lien  on  the  entire 
trust  fund?  It  appearing  that  this  coiirse  could  not  be 
taken.  His  Honor  held  that, — ^however  the  case  might 
have  been  if  the  trustees  had  acted  upon  their  own  re- 
sponsibility,— ^the  Court  would  only  execute  the  trusts 
of  the  will  by  directing  the  sale,  and  investment  in  Con- 
sols, of  a  sufficient  part  of  the  trust  property  to  provide 
for  the  annuity  to  the  widow. 


Decree.  Dsclabe,  that,  according  to  the  true  construction  of  the  will 

of  the  testator,  Guy  Lenox  Prcndergasty  the  Plaintiff,  b  entitled 
to  have  so  much  of  the  personal  estate  of  the  testator  invested 
in  Bank  3/.  per  Cent.  Consolidated  Annuities  as  shall  be  aiafficient 
to  produce  a  clear  income  of  1500/.  per  annum.    Refer  it  to  Hm 

(a)  1  Myl.  &  Cr.  80. 
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Master  to  inquire  and  state  to  the  Court,  what  parts  of  the         1846. 
personal  estate  and  effects  of  the  testator  ought,  having  regard       ^     v     ^ 
to  the  interests  of  all  parties,  to  be  sold  for  the  purpose  of  purchas-  Prkndirgast 
ing  Bank  31.  per  Cent.  Consolidated  Annuities  sufficient  to  an-    Lushinoton 

8wer  such  annuity  as  aforesaid ;  and  whether  it  will  be  for  the  

benefit  of  the  infant  Defendants  that  the  residue  of  the  personal  Decree, 
estate  and  effects  of  the  testator,  or  any  and  what  part  thereof, 
shall  be  sold  or  left  on  the  present  securities,  or  what  shall  be 
done  therewith.  Liberty  to  state  any  circumstances  specially 
with  relation  thereto.  And  the  Master  is  to  state  specially  the 
grounds  on  which  he  shall  have  come  to  any  conclusion  in 
relation  thereto. 


Some  of  the  Defendants  to  the  cause^  against  whom  Caose  set  down 

process  was  prayed  when  they  should  come  within  the  i^^n  fart% 

jurisdiction,  were  desirous  of  appealing  from  the  decree,  fb^^^Son'S' 

and  applied  by  petition  for  leave  to  appear  and  put  in  Dcfcndanti  out 

-    .     *                       ,                      ,      i^            /                        ,        T  of  the  jurisdic- 

their  answers;  whereupon  the  Court,  ot/  consent^  ordered  tion  at  the  fint 

that  the  said  Defendants  should  be  at  liberty  to  appear  BubsMuen^ 

and  put  in  their  answer  to  the  PlmntifTs  bill  filed  in  appeared,— in 

*                                             ,                                                 ,  order  to  enable 

this  cause,  and  that  the  said  cause  ^ould  be  again  set  them  to  aupml 

down  pro  formfi  before  His  Honor  the  Vice-Chancellor  clree. 
ffir  James  Wigram,  to  be  heard  on  further  directions, 
for  the  purpose  of  making  the  decree,  dated  the  26th 
day  of  January,  1846,  binding  against  the  said  petition- 
ers, the  Defendants,  &c. 


Affibmed  by  the  Lord  Chancellor  on  appeal,  Nov.  19, 1846.  Appeal  to  the 
The  cause  was  afterwards  re-argned,  one  of  the  executors  and  ^"  ^naneei* 
tnutees,  who  proved  the  will  since  the  decree,  being  willing  and 
desiroaa  to  take  upon  himself,  and  act  in,  the  execution  of  the 
tmsta.  The  Lord  Chancellor,  on  the  21st  of  January,  1847, 
affirmed  the  decree,  with  costs ;  first,  upon  the  construction  of 
the  will,  having  regard  to  the  rule  of  the  Court ;  and,  secondly, 
on  the  ground  that  the  question  was  determined  by  the  decree  at 
the  original  hearing,  from  which  there  had  been  no  appeal.  See 
Mr.  Phiiiips'  Reports. 
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l&IO. 

Jan.  22nd.  BAILY  c.  LAMBERT. 

Order,  oo  the     CeRTAIX  of  the  Defendants  in  this  case  having,  by 

application  of  ^  ...  o'     .^ 

the  Plaintiff,  to  their  answers,  disclaimed  all  interest  in  the  subject  of 

dijuniM  hit  billf     , 

with  cofU,         the  suit, 

a^iut  dift- 
daimiDg  De- 
fendants, with-        Jfr.  j[>  Xeve  Foster,  for  the  Plaintiff,  moved  that  the 
oat  prqudiee  .,1       . 

to  anyqaeatioa  bill  might  be  dismissed  ag^nst  them,  with  costs  to  be 
aboviid  nhi-  P^^  ^7  the  Plaintiff,  but  Tiithout  prejudice  to  any 
™^y  **  question  which  should  be  thereafler  raised  by  the  Plain- 

tiff as  to  the  mode  in  which  such  costs  should  be  ulti- 
mately borne.      The  other  Defendants  were  not  served 
'**  with  notice  of  the  motion. 

The  Vice-Chancellor  made  the  order. 


A  question  was  afterwards  made  in  the  R^istrar^s 
Office  on  the  form  of  qualification  introduced  in  tfab 
order, — it  being  suggested  that  it  might  prejudice  other 
parties  to  the  cause,  who  were  not  served  with  the 
notice  of  motion,  and  were  not  parties  to  the  order. 
The  case  was  again  mentioned  to  the  Vice-ChanoeUor; 
but  His  Honor  adhered  to  the  order,  observing,  that  it 
could  not  i)0S8ibly  prejudice  the  case  of  any  party ;  tliat 
it  only  postponed  the  argument,  and  was  calculated  to 
diminish  the  expense. 
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WARD  V.  BASSETT. 

X  HE  bill  was  filed  to  establish  the  claim  of  creditors 
against  the  real  estate  of  a  testator,  in  the  possession  of 
his  devisees  in  trust.  The  devisees  were  empowered 
to  sell  the  estate,  and  give  discharges  for  the  purchase- 
money  and  the  rents  and  profits. 


Mr.  Anstey^  for  two  pecuniary  legatees,  whose  legacies 
nvere  charged  on  the  real  estate,  submitted  that  they  were 
unnecessary  parties  to  the  suit,  since  the  30th  Order  of 
August,  1841  (a),  and  that  they  ought  to  be  paid  their 
costs  and  dismissed  from  the  suit. 

!Mr.  Teed  and  ]VIr.  Campbell^  for  the  bill,  said,  the  case 
Avas  to  be  distinguished  from  one  in  which  the  object 
was  to  carry  into  efiect  the  trusts  of  a  will;  here  the 
I^laintiff  came  to  enforce  hb  legal  rights  against  the 
^wiU,  and  against  the  parties  claiming  under  it.  The 
'trustee  might  well  represent  the  entire  estate,  where 
"the  suit  was  for  the  benefit  of  the  estate ;  but  in  an  ad- 
verse suit  each  person  interested  might  be  entitled  to 
make  his  own  defence.    They  referred  to  Miller  v.  Hud- 


The  Vice-chancellor  said,  it  appeared  to  him  that 
the  legatees  were  not  necessary  parties  to  the  suit. 
He  could  not  however  direct  the  Plaintiff  to  pay  their 
costs,  after  the  reported  case  of  Miller  v.  Huddlestone. 
He  did  not  mean  to  give  any  opinion  upon  that  case. 
Probably,  the  better  course  for  the  legatees  in  this  case 
might  be,  that  they  should  remain  parties,  and  endeavour 
to  obtain  their  costs  on  the  winding  up  of  the  estate. 


1846. 


28f A  January, 

In  a  suit  since 
the  30th  Order 
of  August, 
1841,  to  es- 
tablish the 
claims  of  cre- 
ditors of  a  tes- 
tator against  his 
real  estate  de- 
vised, legatees, 
whose  legacies 
are  charged  on 
such  real  estate, 
are  not  neces- 
sary parties, 
where  there  are 
devisees  in    wi 
trust,  having" 
the  powers  spe- 
cified in  the 
Order. 

Argument, 


Judgment, 


(a)  Beavan,  Ord.  Can.  173. 
VOL.  V.  O 


(Jb)  13  Sim.  467. 

H.  W. 
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ms^2Qrd  EARLE  V.  HOLT. 

May, 
The  acceptor  of  IN  Augosty  1843»  tbc  Plain tifL  Earle,  was  Indebted,  to 

«    •ll    ^m  "^  ^^ 

change,  whokad  ^Q^  ^  ^^^^  sum  of  50/  ;  and  in  payment  of  that  debl^ 
^c*d«t^  M*^  £(?«  drew  a  bill  of  exchange  for  that  sum,  dated  the 
his  agent  paid     1 1th  of  August,  payable  two  months  after  date,  which 

the  amonnt  oi 

the  bill  after  it  was  accepted  by  Earle.  Bott,  the  holder  and  drawer  of 
an  indoiaee  for  ^'^^  ^^^^  indorsed  it  for  value  to  Goodyear.  The  bill  be- 
Talne,  without    came  due  on  the  14th  of  October,  1843,  and  was  then 

vrocnriog  it  to 

be  delivered  op,  presented  to  Earle  for  payment;  Bott^  at  the  request  of 

against  aacfa  in-  Earhy  applied  to  and  obtained  from  Goodyear,  a  few 

ISdV^h^"^  days  further  time  for  payment     On  the  30th  of  Oo- 

qaent  indorsee,  tober,  1843,  Earle  paid  251  to  Bott,  (m  account  of  the 

eharging  that        •-,  , 

the  indorsee,  to  bill,  which  Bott  forwarded  to  Goodyear;  and  on  the  15th 

menThad  £^  ^^  November,  Earle  paid  to  Bott  the  remaining  sum  of 

te?^t^"?n!^'  25/.,   which   the   latter   also  paid   over  to    Goodyear. 

dorsed  the  bill  Goodyear,  instead  of  delivering  up  the  bill  of  exchange. 

Defendant,  retained  it  in  his  possession.     An  action  was  afterwards 

dcradon*^tn"r-  Commenced  upon  the  same  bill  of  exchange,  by  the 

^r  to  recover  Defendant  Holt  against  EarUy  who  allied  that  he  was 

the  money  from   , 

thcPhiintiffa  indorsee  for  value;  Earle  pleaded  to  the  action,  pay- 

and  praying*  mcnt  to  Goodyear  of  the  50/.  in  discharge  of  the  bill 

^iS^n'^d°°  ^^^^  ^*  became  due,  whilst  Goodyear  was  the  holder, 

against  him  for  and   that    Goodyear  had  indorsed   it  to   Holt  after  it 

might  be  re-  became  due,  and  afler  he  had  so  received  payment  in 

t'S**deHver.  January,  1845.     By  his   replication  to  the  plea,  HoU 

^J*P^^^*^*"-  denied  the  alleged  payment  to  Goodyear ,  and  denied 

ceiled*     x/B* 

murrer,— for      that  Goodyear  had  received  the  50/.  in  discharge  of  the 

want  of  the  ... 

drawer  as  a  bill  of  exchange ;  Earle  then  filed  his  bill  against  HoU 
suU^vm!  *"^^  Goodyear,  stating  the  foregoing  case,  and  charging 
''il*^'  that  the  bill  had  been  indorsed  by  Goodyear  to  HotL, 

without  consideiution;  and  that  Holt  and  Goodyear  had 
agreed  to  divide  between  them  the  money  which  should 
be  recovered  in  the  action.     The  bill  prayed,  that  the 
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Defendants  might  answer  and  discover  the  matters 
charged;  that  Holt  might  be  restrained  from  proceed- 
ing in  the  action;  and  that  the  bill  of  exchange  might 
be  deliyered  up  to  be  cancelled. 

The  Defendants  Holt  and  Croodyear  demurred,  for 
that  BcU  ought  to  have  been,  uid  was  not,  a  party  to 
the  suit^ 
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SUitemeni, 


Mr.  Kenyon  Parker  and  Mr.  Hetherington^  for  the  De- 

iendants. — Bott  is  the  drawer  and  the  first  indorser  of  the 

bill  of  exchange,  of  which  it  is  the  object  of  this  suit  to 

procure  the  cancellation.     If  the  facts  stated  by  the  bill 

Trere  admitted  by  the  Defendants  in  their  answers,  Bott 

^would    not   be    bound   by   such   admission;   and  the 

implied  admissions  of  fact,  for  the  technical  purpose  of 

trying  a  question  of  law  upon  demurrer,  cannot  bo 

treated  as  of  higher  efiect  than  an  actual  admission 

for  all  purposes.     The  demurrer,  which  admits  the  facts 

stated  in  the  bill,  admits  them  against  the  demurring 

party  only, — not  as  against  the  other  parties  to  the 

suit, — and  certainly  not  against  persons  not  parties  to 

the  suit :  Penfold  v.  Nunn  (a).     They  cited  also  Mac- 

crtney  y.  Graham  (b). 


Argument* 


Mr.  RomUly  and  Mr.  Wright^  for  the  bilL 


Vics-Chancellob  : — 

The  demurrer  to  this  bill  is  for  want  of  parties  only; 
and,  provided  the  record  is  properly  framed  in  that  re- 
spect, there  is  no  objection  for  want  of  equity.  The 
sole  question  is,  whether  a  person  of  the  name  of 


JudgmetU. 


(a)  ff  Shn.  405. 


(5)  2  Sim.  285. 
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Tliomas  Bott  is  a  necessary  party  to  the  bill.  Bott^  who 
was  the  drawer  and  holder  of  a  bill  of  exchange  which 
had  been  accepted  by  the  Plaintiff^  indorsed  the  bill  for 
value  to  one  Goodyear.  The  effect  of  this  would  be,  that 
Bott  thereby  parted  with  his  interest  in  the  bill.  When 
the  bill  became  due,  the  Plaintiff,  through  the  jud  of 
Bott^  obtained  a  short  time  for  payment,  and  soon  after- 
wards paid  the  sum  of  25/.,  and  after  a  short  interval 
the  further  sum  of  25Z.  to  Bott^  who  paid  the  two  sums 
over  to  Goodyear,  whereby,  as  between  the  acceptor 
and  the  holder  of  the  bill,  the  bill  was  discharged.  The 
statement  of  the  Plaintiff  is,  that  Bott,  having  indorsed 
the  bill  to  Goodyear  for  value,  thereby  ceased  to  have 
any  interest  in  the  bill ;  and  that  he  did  not,  from  the 
time  of  the  indorsement  down  to  the  time  of  filing  the 
bill  in  this  cause,  claim  any  interest  in  it  The  two 
payments  of  25Z.  by  the  Plaintiff  to  Bott  are  alleged  to 
have  been  made  to  him,  as  the  agent  of  the  Plaintiff, 
for  the  purpose  of  paying  them  over  to  Goodyear, 
That  relieves  the  case  of  any  difficulty  wluch  might 
arise  from  the  circumstance  of  the  payment  being  made 
to  Bott  in  the  first  instance,  and  not  to  Goodyear.  It 
is  then  stated,  that  Goodyear,  instead  of  handing  over 
the  bill,  after  his  interest  in  it  liad  been  satisfied,  to  the 
Plaintiff,  or  to  Bott,  as  his  agent,  indorsed  it  over  to 
the  Defendant  Holt,  when  the  bill,  upon  the  face  of 
it,  was  overdue,  and  had  in  fact  been  paid, — and  that 
this  indorsement  was  without  consideration,  and  for  the 
fraudulent  purpose  of  recovering  the  money  from  the 
Plaintiff  a  second  time.  The  bill  charges,  to  the  effect, 
that  a  scheme  had  been  entered  into  by  the  Defendants 
to  defraud  the  Plaintiff;  in  pursuance  of  which,  an  ac- 
tion had  been  brought  by  Holt  against  the  Plaintiff; 
and  it  prays  a  discovery  and  injunction,  and  the  delivery 
up  of  the  bill  of  exchange  to  be  cancelled.  The  De- 
fendants by  demurrer  insist  that  Bott  haa  not  ceased  to 
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be  interested  in  the  bill^  and  that  he  is  therefore  a 
necessary  party  to  the  suit.     If  the  statement  in  the 
bill  is  true,  it  cannot  be  disputed,  and  was  not  denied, 
that  the  Plaintiff  is  entitled  to  have  the  bill  delivered  up. 
The  sole  question  is,  whether  that  equity  can  be  ad- 
ministered without  Bott  being  a  party  to  the  record. 
I  am  of  opinion  that  it  is  not  necessary  he  should  be 
a  party.     He  had,  at  the  beginning,  an  interest  in  the 
bill  of  exchange,  which  would  make  him  prim&  facie  a 
necessary  party  to  the  suit;  but  the  bill  states  matters, 
which,  if  true,  shew  that  the  note  has  been  so  dealt 
^th,  that  Batt  has  ceased  to  have  any  interest  in 
it.     It  has  not  indeed  been  argued  that  Boit  is  a  ne- 
cessary party  to  the  bill,  by  reason  of   his  interest 
in   the  note;    but  the  argument    is  this,   (and  it  is 
one  which  I  have  heard  for  the  first  time),  that,  al- 
though the  demurrer  of  Holt^  the  indorsee  since  the 
bill  was  paid,  and  Goodyear  the  original  indorsee  for 
value,  admits  the  facts  stated  in  the  bill  to  be  true,  yet, 
inasmuch  as  that  admission  would  not  be  evidence  at 
the  hearing  as  against  Bott,  he  is  therefore  a  necessary 
party.     Now,  the  reasoning  upon  demurrers,  ever  since 
I  have  known  the  meaning  of  demurrer,  is  that  which 
is  stated  by  Lord  Eldon  in  Kemp  v.  Pryor  [a):   "  If  the 
facts  stated  on  the  bUl,  on  being  proved  or  confessed, 
would  entitle  the  Plaintiff  to  relief,  the  demurrer  must 
be  overruled.''     The   argument  was,  that  this  admis- 
don  could  not  be  used  against  Bott  if  he  were  a  party 
to  the  record.     That  is  not  the  rule  by  which  demur- 
rers are  tried.    For  the  purposes  of  the  demurrer,  the 
admission  has  the  same  effect  as  if  the  facts  stated  in 
the  biU  were  proved  at  the  hearing.     It  is  quite  an- 
other question,  whether,  at  the  hearing  of  the  cause, 
the  admission  of  one  Defendant  by  answer  can  be  read 


1846. 


Jmdgmeni, 


(a)  7  Ves.  237. 


184  CAS£S  IN  CHANCERY* 

1846.  against  another  Defendant  The  demurrer  admits  the 
facts  stated  upon  the  bill  to  be  true;  and  taking  them 
to  be  true,  the  Plaintiff  is  entitled  to  relief  in  this  Court 
without  the  presence  of  Bott  upon  the  record.     Cases 

*^*'*"^*  upon  this  subject  are  of  common  occurr^ace,  and  I  am 
surpised  to  hear  any  doubt  expressed  upon  the  point. 

The  case  of  Penfold  y.  Nunn  (a)  was  cited^  in  which 
the  Vtce-Chanoellar  of  England  is  reported  to  have  held> 
that  the  party  demurring  admits  the  facts  to  be  true 
only  as  against  himself^  and  that,  if  further  proof  is 
necessary  against  another  person,  that  person  ought  to 
be  a  party  to  the  bill.  Whether  the  Vice^ChctnceUar 
expressed  himself  in  terms  so  general  I  have  no  means 
of  knowing.  A  very  slight  variation  of  language 
would  make  a  great  difference.  I  do  not  mean  to  give 
any  opinion,  whether  a  case  may  not  be  stated  abstract- 
edly, in  which  there  may  be  no  possibility  of  {MX>ving 
a  given  state  of  things,  unless  a  given  person  be  a  party 
on  the  record.  It  is  dear,  however,  that  the  general 
rule  of  the  Court  is  that  which  I  have  stated.  The 
demurrer  must  be  overruled.  I  do  not  give  the  costs. 
The  case  of  Penfold  v.  Nunn,  and  Bome  of  the  circum- 
stances of  this  case,  afford  a  justification  for  the  de- 
murrer. 

(a)  5  Sim.  405. 
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2Bth  S^  20ih 
Mojf,  17M, 

PRESTON  V.  WILSON.  ^iUfJ 

2ndDecefnber. 
HIS  was  a  bill  filed  in  the  month  of  November,  The  Plaintiff 

1843,  for  redemption,  and  for  an  accomit  of  the  rents  in^the*Court*of 
and  profits  of  the  mortgaged  property  received  by  the  Baj^^rn^tcy 
Defendant  Wibcn,  as  a  mortgagee  in  possession.     The  visions  of  the 
bill  was  met  by  the  allegation,  that  an  agreement  had  c.  116,  for  the 
heea  made  and  signed  by  the  Plaintiff  and  Defendant,  ^^fal^™ " 
whereby  the  Plaintiff  had  agreed  to  sell,  and  the  De-  °/^^  °^i!S.™°^ 

^  than  £o00f  and 

fendant  had  agreed  to  purchase,  the  equity  of  redemp-  passed  his  ex. 

^n  of  the  mortgaged  premises;  and  that  the  Defendant  obtained  bis  in- 

had  paid  to  the  Plaintiff  the  sum  agreed  upon  as  the  J|'rde"?8  fot  ^^ 

consideration  for  such  sale  and  purchase.     The  Defend-  Section.    He 

then  filed  an 

ant  Wilson  also  by  his  answer  alleged,  that,  on  the  18th  affidavit  in  the 

of  May,    1843,  the  Plaintiff  filed  his  i)etition  in  the  ruptcy?  statin/ 

Court  of  Bankruptcy,  to  avail  himself  of  the  provisions  ^^  j*  ^  ^ 

<ionceded  to  debtors  not  owing  more  than  £300,  by  tainedadis- 

the  act  of  Parliament  in  that  behalf  made  and  pro-  the  creditors 
▼ided(a);  and  that  an  order  was  made  by  the  Court  of  ^*^^^  ^^ 

Bitfikruptcy  in  the  matter  of  the  said  petition  for  the  ^h?^^®  K***  ^^' 

,  ,     .  tified  such  sa- 

protection  of  the  person  of  the  Plaintiff  from  all  pro-  tisfaction  and 

cess ;  and  that  the  estate  and  effects  of  the  Plaintiff  were  pubiir^ver- 

duly  vested  in  fV.  Turquand,  the  official  assignee  nam-  pJ^^Sff  then*^ 

ed  by  the  commissioners   for  that  purpose;   and  the  applied  to  the 

,  ,  official  assignee 

same,  as  the  Defendant  believed,  were  then  still  vested  for  a  release  of 
in  the  said  fV.    Turquand,     And  the  Defendant  sub-  ^hiS,  accord- 

ing  to  the  pro- 
▼iiions  of  the  act,  vested  in  snch  assignee  on  the  presentation  of  the  petition ;  but  in 
the  absence  of  any  proviso  in  the  act  for  determining  the  duties  of  the  official  assignee 
in  such  a  case,  the  Plaintiff  was  unable  to  obtain  any  release  or  reconveyance.  The  Plain- 
tiff then  filed  his  bill  against  the  Defendant,  as  mortgagee,  for  the  redemption  of  an  estate, 
which  had  been  mortgaged  before  he  presented  his  petition  to  the  Court  of  Bankruptcy. 
Upon  the  objection  of  the  Defendant,  that  the  estate  of  the  Plaintiff  (if  any)  was  vested 
in  the  official  assignee  : —  Held^  that,  in  the  absence  of  any  statutory  jurisdiction  on  the 
subject  in  the  Court  of  Bankruptcy,  and  upon  the  submission  of  the  assignee,  the  Plaintiff 
was  entitled  to  sustain  the  suit  at  the  hearing. 

Whether,  if  the  Defendant  had  demurred,  the  bill  would  have  been  sustained — quote. 

(a)  An  Act  for  the  Belief  of  Insolvent  Debtors,  II  &  6  Vict.  c.  116. 
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mitted,  and  insisted^  that,  under  the  circumstances  afore- 
said,  the  Plaintiff  had  no  estate  or  interest  whatsoever 
in  the  premises  comprised  in  the  indentures  of  mort- 
gage, or  any  of  them;  and  that  the  equity  of  redemp- 
tion, which  the  Plaintiff  originally  had  therein,  was 
duly  made  over  to  and  vested  in  him  {Wilson)  by  the 
Phdntiff  as  thereinbefore  mentioned ;  and  that  if  the 
same  had  not  been  so  made  over  to  and  vested  in  the 
Defendant)  the  same^  would  have  been  vested  in  the 
said  official  assignee  of  the  Court  of  Bankruptcy;  and 
that,  in  any  event,  the  Plaintiff  had  no  right,  title, 
or  interest  whatever,  in  or  to  the  said  premises,  or  any 
of  them,  and  that  the  bill  ought  to  be  dismissed  with 
costs.  The  Defendant  Wilson  further  submitted,  that, 
if  the  Plaintiff  should  further  prosecute  his  suit,  the 
official  assignee  of  the  Court  of  Bankruptcy  was  a  ne- 
cessary party  as  a  Defendant  thereto. 


The  Pkintiff  then  amended  his  biU,  charging,  to  the 
effect,  that  he  had  been  induced  to  sign  the  alleged 
agreement,  on  the  representation  that  it  was  merely  an 
authority  to  the  tenants  of  the  property  to  pay  their 
rents  to  the  Defendant  fVilson,  and  in  entire  ignorance 
that  it  purported  to  be  an  agreement  for  the  sale  of  the 
estate.  He  also,  by  amendment,  stated,  that  he  bad 
paid  all  his  creditors  20s,  in  the  pound,  and  obtained  a 
release  from  them;  and  that  W.  Turquandy  the  official 
assignee,  had  refused  to  execute  any  disclaimer  or  as- 
signment to  the  Plaintiff  of  the  equity  of  redemption, 
on  the  groimd  that  he  (the  official  assignee)  had  no 
estate  or  interest  therein.  The  official  assignee  was 
also  made  a  Defendant  to  the  amended  bill. 


The  Defendant,  fV.  Turquandy  by  his  answer,  said, 
that,  on  or  about  the  18th  of  May,  1843,  the  Plaintiff 
presented  his  petition  to  the  Court  of  Bankruptcy,  pray- 
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ing  the  relief  afforded  under  and  by  virtue  of  the  stat.  5  & 
6  Vict.  c.  1 16,  intituled,  "An  Act  for  the  Relief  of  Insol- 
vent Debtors,"  and  under  which  said  insolvency  the  De- 
fendant was  duly  appointed  official  assignee;  that,  in  the 
Plaintiff^s  schedule  to  his  said  petition  annexed,  no  men- 
tion whatever  was  made  of  the  equity  of  redemption  men- 
tioned in  the  bill;  but  that,  in  an  extra  balance  sheet  to 
the  Plaintiff's  said  schedule  filed  therewith  or  subse- 
quent thereto,  mention  was  made  of  the  said  equity  of 
redemption  as  follows: — "  1841.  January  to  August,  by 
cash  which  I  borrowed  of  Mr.  David  WiUoHy  of  &c., 
during  this  period,  on  a  mortgage  of  the  lease  of  the 
Dowse  estate,  Ttmg  Folly ^  Bethnal  Green,  in  the  county 
of  Middlesex,  on  which  he  foreclosed,  650/1"     The  De- 
fendant, Turquandy  by  his  answer,  further  stated,  that, 
on  or  about  the  23rd  of  November,  1844,  the  Plaintiff 
filed,  or  caused  to  be  filed,  in  the  Court  of  Bankruptcy, 
in  the  matter  of  his  said  petition,  an  affidavit  of  one 
C.  J.  Faulkner,  and  which  was  in  the  words  following: 
"  In  the  Court  of  Bankruptcy.     In  the  matter  of  Adam 
Preston,  of  &c.,  late  an  insolvent  debtor,  C.  J.  Faulkner, 
of  &C.,  maketh  oath  and  saith,  that  the  said  Adam  Pres" 
ton  did,  in  the  month  of  May  last,  file  a  petition  to 
this  honorable  Court,  as  also  a  schedule  containing  his 
debts  and  credits,  and  otherwise  comply  with  the  pro- 
visions of  a  certain  act  of  Parliament,  passed  &c,  (5  & 
6  Vict.  c.  116);  that  the  said  Adam  Preston  did,  on  the 
26th  of  June  last»  pass  his  first  examination,  and  obtain 
his  interim  order  for  protection;  that,  on  the  11th  of 
July  last,  the  said  Adam  Preston  did  obtain  his  final 
order  for  protection;  that,  since  the  protection  so  given 
to  the  said  Adam  Preston  by  the  Court,  the  said  Adam 
Preston  hath  well  and  truly  satisfied  the  whole  of  the 
said  persons  to  whom  he  was  indebted,  whose  names 
and  respective  amounts  are  set  out  in  the  said  schedule 
80  filed  in  this  honorable  Court,  and  obtained  from  each 
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and  every  of  them  a  discharge  thereof,  dated  in  or  about 
the  month  of  October  last;  and  that  the  said  Adam 
Preston  did,  on  the  said  11th  of  October  last,  duly  ad- 
vertise in  the  Morning  Advertiser,  a  notification  of  his 
so  having  satisfied  all  his  said  debts;  and  that  no  pro- 
vision being  made  in  the  above-mentioned  act  of  Par- 
liament, for  the  purpose  of  taking  off*  the  file  of  this 
honorable  Court,  the  said  petition,  schedide,  or  other 
papers  of  tiie  said  Adam  Preston  filed  therewith,  thi« 
affidavit  is  requisite  to  be  filed  with  the  said  papers 
in  lieu  thereof."  The  Defendant  Turquandj  by  his 
answer,  further  stated,  that,  after  filing  the  sdid  affida- 
vit, and  on  the  20th  of  March,  1844,  he  {Turquand) 
was  applied  to  by  the  solicitor  for  the  Plaintiff  to  exe- 
cute to  the  Plaintiff"  a  final  release  of  all  his  (the  Plain- 
tiff's) estate  and  effects;  and  that,  in  reply  to  such  ap- 
plication, his  solicitor,  by  a  letter,  dated  the  26th  of 
March,  stated  to  the  solicitor  of  the  Plaintifl^  to  the 
effect,  that  he  felt  much  difficulty  in  the  case,  Hot  arising 
from  any  desire  to  impede  the  proposed  arrangements 
on  behalf  of  the  Plaintiff,  but  to  protect  the  Defendant, 
IV.  Turquandy  who  he  considered  ought  not  to  be  the 
party  to  ascertain  whether  all  the  creditors  had  been 
satisfied  or  not;  that,  in  case  of  bankruptcy,  the  super- 
seding the  fiat  put  an  end  to  tlie  duties  of  the  official 
assignee,  and  no  assignment  from  him  was  necessary:  in 
cases  of  insolvency  under  the  old  act,  the  schedule  was 
taken  off  the  file,  and  the  warrant  of  attorney  directed 
to  be  given  up  to  Uie  party  by  order  of  the  Court;  but 
in  cases  of  insolvency  under  the  new  act,  no  such  a^• 
rangement  was  ever  contemplated;  and  the  previous 
practice  did  not  assist  him  in  advising  upon  the  course 
to  be  pursued  by  the  Defendant  Turquand.  The 
defendant,  Turquand^  then,  by  his  answer,  submit- 
ted, that,  if  the  said  schedule  and  extra  balance  sheet 
annexed  to  the  Plaintiff's  said  petition  comprised  a 
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full  and  true  schedule  of  the  Plaintiff's  property,  as  in 
pursuance  of  the  provisions  of  the  said  act  it  ought  to 
do^  the  Defendant  (  Turquand)  had  not  then^  and  never 
had,  any  right,  title,  or  interest  whatever,  of,  in,  or 
to  the  siud  equity  of  redemption,  or  any  part  thereof; 
and  he  disclaimed  all  such  right,  tide,  and  interest,  and 
every  part  thereof — nevertheless  he  was  ready  and  will- 
ing to  act  in  the  premises  as  this  Court  should  direct, 
on  being  indemnified  and  paid  his  costs. 


1846. 

PftlSTON 
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The  Plaintiff  proved  the  release  executed  to  him  by 
the  scheduled  creditors.  On  the  question  of  the  alleged 
firaud,  the  evidence  was  very  conflicting. 

At  the  hearing  of  the  cause, 

Mr.  Romilly  and  Mr.  W,  Rudall^  for  the  bilL — 
The  Plaintiff  having,  as  it  appears  by  the  answer  of 
the  official  assignee,  and  by  the  evidence  in  this  cause, 
paid  the  debts  of  all  the  creditors  whose  names  are  in 
his  schedule,  the  purposes  for  which  his  estate  vested  in 
die  assignee  are  fully  satisfied.  The  assignee  has  no 
longer  any  trust  or  duty  in  the  matter.  The  act  pre- 
scribes no  mode  by  which  the  estate  of  the  petitioner 
under  the  act  shall  be  reconveyed  to  or  revested  in  the 
bankrupt;  from  which  it  must  be  inferred,  that  the  effect 
of  the  proceeding  under  the  statute  is  only  to  vest  the 
estate  in  the  assignee,  so  far  as  is  necessary  for  the  satis- 
fiustion  of  the  creditors,  against  whom  the  petition  and 
final  order  is  to  be  a  protection.  (Sect.  10).  They  cited 
also  Ixmtowr  v.  Holcambe  {a)  and  SaxUm  v.  Davis  (b), 

Mr.  Anderdan  and  Mr.  Kirkmariy  for  the  official 
assignee,  made  no  daim  at  die  bar,  of  any  interest  in 
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the  estate ;  and  stated  that  the  official  assignee  would 
submit  to  the  decree  of  the  Court  in  the  cause. 

Mr.  RoU  and  Mr.  Wcdleyy  for  the  Defendant. — 
The  Plaintiff  has  no  title  to  sustain  the  suit.  Inde- 
pendently of  the  contract  of  sale,  which  the  Defendant 
insists  upon,  and  supposing  that  contract  had  not  been 
made,  all  the  interest  of  the  Plaintiff  in  the  property  is 
vested  in  the  official  assignee.  It  is  impossible  to  deny 
that  this  is  the  result  of  the  statute  under  which  the 
Plaintiff  applied  for  protection.  The  enactment  is,  that, 
upon  the  presentation  of  any  such  petition,  all  the  estate 
and  effects  of  the  petitioner  shall  forthwith  become  vest- 
ed in  the  official  assignee,  who  shall  be  nominated  by 
the  commissioners  acting  in  the  matter  of  the  petition ; — 
and  the  official  assignee  shall  hold  and  stand  possessed 
of  the  same  in  like  manner  as  official  assignees  hold  and 
possess  estates  and  effects  under  the  bankrupt  laws  (a). 
It  is  not  necessary  to  argue,  that,  afler  the  estate  of 
a  bankrupt  is  vested  in  his  assignee,  he  cannot  himself 
bring  a  suit  to  recover  it.  Major  v.  Auckland  (Jb)  is 
an  example  of  the  same  disability  in  an  insolvent 
debtor.  The  evidence  of  the  satisfaction  of  the  cre- 
ditors of  the  Plaintiff  is  obviously  insufficient.  A  re- 
lease from  certain  persons  is  no  proof  that  all  the  cre- 
ditors are  paid.  Even  if  the  persons  whose  release  is 
evidence  were  shewn  to  be  all  the  persons  named  in 
the  schedule,  there  may  still  be  others  unsatisfied;  and 
for  those  other  persons  the  official  assignee  is  a  trustee, 
as  well  as  for  the  persons  named.  The  official  assignee 
does  not  in  fact  disclaim :  he  submits  to  act  as  the  Court 
shall  direct;  but  that  is  not  a  disclaimer.  The  only  di- 
rection which  the  Court  would  make  is,  that  the  assig- 
nee shall  fulfil  the  duty  of  his  trust;  and  that  he  can 


(a)  Stat.  5  &  6  Vict.  c.  116,  s.  2. 


(b)  3  Hare,  80. 
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odIj  do^  by  taking  upon  himself  the  estate,  until  he 
has  been  divested  of  it  in  due  course  of  law,  whatever 
the  proper  form  may  l)e.  They  cited  also  Borell  v. 
JDann  (a). 

Mr.  Romilbfy  in  reply. — If  the  Plaintiff  be  not  per- 
mitted to  institute  a  suit,  he  may  be  deprived  of  his 
property  without  remedy,  for  he  has  no  means  of  com- 
pelling the  assignee  to  interfere,  either  actively,  or  by 
aQowing  his  name  to  be  used.  The  official  assignee 
would,  at  the  utmost,  be  a  trustee  only  for  the  scheduled 
creditors;  and  if  those  are  satisfied,  the  trust  must  cease. 
There  is  no  ground  for  supposing  that  there  are  any 
other  creditors.  He  also  referred  to  the  11th  of  the 
Creneral  Orders  made  by  the  commissioners,  by  which 
it  is  provided  that  the  proceedings  (except  as  is  other- 
wise ordered)  shall  be  in  conformity  with  the  proceed- 
ings in  bankruptcy  (&). 
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The  case  stood  for  judgment  on  the  question  involved 
in  the  above  argument.  The  Vice- Chancellor ^  after 
some  consideration,  directed  that  the  hearing  of  the 
whole  case  should  proceed,  in  order  that,  if  his  judg- 
ment should  be  imsatisfactory  to  either  party,  the  Lord  jVov,  I7th, 
Chancellor  might,  upon  appeal,  have  the  whole  case  be-  ^^^^  ^  ^^"' 
fore  himi.     The  whole  case  was  accordingly  heard. 


Vice-Chancellor,  after  stating  the  pleadings : —  judgment. 

In  the  case  of  Tarleton  v.  Hornby  (c),  when  at  the 


(a)  2  Hare,  440.  better  carrying  into  execution 

{b)  Rules  and  Orders,  &c.,  1  the  stat.  5  &  6  Vict.  c.  116,  as 

November,  1842.  See  the  Rules  amended.     (2  Deacon's  Bank- 

and  Orders  made  under  the  7  ruptcy,  by  De  Gex,  p.  291). 

&  8  Vict.  c.  96,  8.  38,  for  the  (c)  1  Yon.  &  Col.  172.   His 
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bar,  and  in  Thompson  v.  Derham  {a\  I  had  occamon  to 
consider  the  effect  of  the  bankrupt  laws  in  excluding 
the  jurisdiction  of  this  Court,  in  cases  to  which  its 
jurisdiction  would  otherwise  extend;  and  in  both  cases 
I  was  strongly  impressed  with  the  necessity  of  main- 
taining, to  the  fuUest  extent  which  may  be  consistent 
with  justice,  tlie  exclusive  jurisdiction  of  die  Banknipt 
Courts  in  cases  conmiitted  to  their  administration;  and  I 
adhere  to  the  opinion  which  I  expressed  in  Mtgor  r. 
Auldand(Jiy     And  if  it  were  dear  that  the  powers  of 
the  conunissioners  under  the  stat  5  &  8  Vict  a  116, 
and  7  &  8  Vict  c.  96,  were  co-extensiye  with  their 
powers  under  the  banknipt  acts,  and  that  cases  under 
those  acts  were  amenable  to  the  jurisdiction  of  the 
Court  of  Keview,  in  all  respects,  as  in  bankruptir^,  I 
should  probably  have  thought  it  best  to  tell  the  Plain- 
tiff in  this  suit,  that  he  must,  by  proceeding  before  the 
commissioners  charged  with  the  execution  of  the  sta- 
tutes above  referred  to,  reinstate  himself  in  the  dear 
ownership  of  his  property,  before  he  could  call  upon 
this  Court  to  treat  him  as  owner  of,  or  as  having  an  in- 
terest in,  it.     But  there  are  difficulties  in  the  way  of  a 
decision  to  that  effect  in  the  present  case.     The  juris- 
diction of  the  Commissioners  of  Bankrupts  b  a  limited 
jurisdiction.     They  have  not,  as  this   Court  has,  an 
ori^nal  and  general  jurisdiction,  within  which  cases  of 
a  ^ven  dass  will  fall  of  themsdves,  unless  by  some 
special  act  of  the  L^islature  they  are  withdrawn  from 
it     The  powers  of  the  commissioners  being  new^  and 
derived  from  special  stetutes,  are  limited  by  those  sta- 
tutes.   The  statutes  in  question  give  the  conmussioneTa 


Honor  obeerved,  that  the  jodg^  Bankruptcy  acquired  jorisdie- 
ment  of  the  Lord  Chief  Bar jn  tion  to  deal  between  the  bank- 
in  Tarietcm  t.  Homif  contains  mpt  and  his  assignees, 
an  historical  account    of  the  (a)  1  Hare,  350. 
mamier  in  which  the  Cowt  of  (6)  d  Hare,  77. 
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powers  adequate  to  the  duties  with  which  they  are 
charged^  of  administeriug  the  estate  of  the  insolvent 
amongst  his  creditors;  and  of  calling  his  assignees  to  ao* 
count  for  that  purpose;  and  they  have  power,  in  certain 
specified  cases^  to  dismiss  a  petition;  but  I  do  not  find 
any  express  powers  given  them  to  compel  the  assignee 
to  assign  a  surplus  to  the  bankrupt,  or  to  dismiss  a 
fetition,  or  take  it  off  the  file  in  a  case  like  the  present. 
The  statutes  give  no  appeal  from  the  decision  of  the 
commissioners  to  the  Court  of  Keview;  and  it  has  been 
decidedi  that  the  relative  position  of  the  commissioners 
and  the  Court  of  Beview  does  not  necessarily  carry  with 
it  such  right  of  appeal  in  every  case  in  which  a  duty 
may  be  cast  upon  the  commissioners :  Ex  parte  William 
Newlands  (a).     Now,  in  the  present  case,  it  was  stated 
at  the  bar,  that  the  Plaintiff  had  endeavoured,  but  with- 
out success,  by  proceeding  before  the  commissioners,  to 
put  himself  in  that  position,  with  respect  to  the  owner- 
ship of  this  property,  in  which,  in  ordinary  cases,  a 
Plaintiff  should  stand.     This  statement  I  cannot  regard 
as  a  matter  of  fact,  because  it  has  not  been  proved;  but 
the  result  of  the  inquiries  which  I  have  made  upon  the 
subject  has  been  this, — that  if  the  Plaintiff  had  made  that 
application,  which  he  tells  me  he  has  made,  the  result 
would  have  been  that  which  he  tells  me  was  the  result 
of  his  alleged  application.     What  the  proper  decision 
in  this  case  would  have  been,  upon  demurrer,  if  the  De- 
fendant JVHson  had  demurred,  or  at  the  hearing,  if  Mr. 
Turquand  had  resisted  the  jurisdiction  of  the  Court,  I 
will  not  say.     There  are  many  cases,  however,  in  which 
the  Court  has  held,  at  the  hearing,  that  an  objection, 
which^  in  the  abstract,  might  be  good  upon  demurrer,  is 
removed  at  the  hearing  by  tlie  different  question,  which, 
upon  the  whole  case,  is  then  presented  to  the  Court.    But, 


1846. 


Jmdgmmi. 


(a)  1  De  Gex,  160. 


V. 
WiLSOK. 

Judgment, 
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1846.  in  this  case,  (as  it  is  now  before  me),  haying  regard  to 
Preston  *^®  difficulties  which  I  liave  stated,  to  the  answer  of  the 
official  assignee,  and  to  the  offer  made  at  the  bar  by  the 
counsel  for  the  official  assignee  to  submit  to  such  decree 
as  the  Court  might  make,  whatever  the  leaning  of  my 
own  opinion  may  have  been,  (the  statutes  containing 
no  express  provision  applicable  to  the  case),  I  think  I 
ought  not  to  dismiss  the  bill  on  the  ground  only  of 
want  of  jurisdiction.  The  form  of  the  decree  to  be 
made  in  this  Court,  so  as  to  prevent  the  possibility  of 
that  decree  working  injustice  to  the  creditors  (if  any) 
having  an  interest  under  the  statute,  is  another  ques- 
tion. The  Plaintiff  will  get  no  decree  without  sub- 
mitting to  such  terms  as  may  be  just  with  r^ard  to  the 
creditors. 


Where  Uie  issue  His  Honor  then  went  into  an  examination  of  the 

bill  and  answer  evidence  on  the  questions  of  fact  in  issue,  relating  to 

JT'puuntiff'  ^^  alleged  agreement  for  the  sale  of  the  property, 

bad  or  bad  not  Much  evidence  had  been  gone  into  on  each  side,  with 

sig^ned  a  docn-  ^ 

mcnt  under  the  regard  to  the  value  of  the  property,  wliich,  his  Honor 

and  belief  that  held,  had  nothing  to  do  with  the  case,  except  so  far  as 

th^y*U)*im-  ^^^  valuation  might  bear  on  the  probability  of  the  al- 

other  to  receive  Icged  sale  of  the  equity  of  redemption  being  true.     He 

the  Plaintiff's  ■*  t  »  i  i»  /»i» 

rents,  when  it  could  not  in  any  Other  way  put  the  issue  of  this  case, 
^tract  for\he  ^^  ^^^  ground  of  its  being  a  purchase  from  a  distressed 
sale  of  his  cs-     j^j^^  ^t  an  undervalue,  the  case  on  the  bill  being  that 

tate — endenoe  ^  ^  ^ 

of  the  value  of  of  a  fraudulent  representation,  that  a  paper  signed  by 
not  be  regarded  the  Plaintiff  was  a  merely  ministerial  act,  when  in 
if  ^^rchJ^f  *  truth  it  was  a  contract  of  sale;  and  he  concluded  by 

it  was  a  pur-      directing  two  issues : — whether,  before  the  17th  of  De- 
chase  from  a 
distressed  man    cember,  1842,  it  was  agreed  that  the  Plaintiff  should 

lue,  but  can  "  8^  ^  A®  Defendant  the  equity  of  redemption  of  the 
°"^y  *^Iri*^"  P^P^^'^y  i^  question ;  and  whether,  at  the  time  of  signing 
on  theprobabi-  the  paper  of  the  17th  of  December,  1842,  the  Plaintiff 

lity  or  impro- 

babiiity  of  the    kucw  the  Contents,  purport,  or  effect  thereof. 

alliued  sale. 
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GRIFFITH  V.  RICKETTS.  uthSfitkh 

^_.  Ftbruary. 

JLHIS  cause,  on  demurrer,  is  reported  3  Hare,  476.  The  Plaintiff 

brought  her 
bill  for  redemp- 

The  demurrer  was  allowed,  with  liberty  to  the  Plaintiff  J»o»»»  describing 

•^  henelfasA.  B., 

^  amend  her  bill.      The  bill  was  afterwards  amended,  the  widow  of 
3n  the  mean  time,   the  Plaintiff,   proceeding  in  the  and  cid^g  a» 
lEcdesiastical  Court,  by  the  name  of  AJbina  Molloy,  ^^*^^"^t 
otherwise  Griffith,  spinster,  obtained  letters  of  adminis-  ^^  obtained 
'tration  ad  litem,  of  the  estate  of  Solomon  Moore,  will  aa  A.  C, 

otherwise  B., 
spinster:— 

The  Defendant,  Caroline  Rosina  FrosL  moved  to  take  ™^*  that,  as 

,        .        ^  .  .        the  description 

the  bill  off  the  file,  or,  in  the  alternative,  that  the  Plain-  of  the  Plaintiff 
^ff  might  be  ordered  to  give  security  for  the  costs  of  volvedthcqu«- 
the  suit     The  ground  of  the  motion  was  that  whilst  the  JJ^Jef  the  wQ?* 

Plaintiff  sued  in  this  Court,  in  the  name  and  description  ti»c  above  vari- 
ance did  not 
of  Albina  Griffith,  widow  of  E,  Griffith,  her  real  name  entitle  the 

and  description  was  in  fact  Albina  Molloy,  spinster,  as  the  bill  uken^* 
proved  by  the  proceedings  in  the  Ecclesiastical  Court,  off  the  file,  or 

,  ,  sccunty  given 

not  only  in  relation  to  the  recent  grant  of  letters  of  for  costs, 
administration,  but  also  in  the  cause  in  which  she  ob-      statement. 
t^ned  probate  of  the  will  of  E.  Griffith,  under  whicb 
the  claim  in  this  suit  was  made. 


Mr.  RomiUy  and  Mr.  Osborne,  for  the  motion. — The     Argument, 
Pkdntiff  is  suing  in  a  false  name,  and  by  a  false  descrip- 
tion.  This  entitles  the  Defendant  to  have  the  bill  taken 
off  the  file.     Fry  v.  Mantell  (a). 

Or,  on  the  ordinary  practice  of  the  Court,  it  entitles 

(a)  4  Beav.  4a5. 
TOL.  V.  P  H.  W. 
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the  Defendant  to  require  security  for  costs:  1  Dan. 
Chan.  Pract.  463.  The  injury  which  the  Defendant 
may  suffer  from  permitting  a  suit  to  be  prosecuted 
under  a  fictitious  name  is  obvious.  She  cannot  effectu- 
ally execute  any  process  against  the  PlaintiflF  for  costs, 
if  the  bill  be  dismissed.  The  Sherifi*  would  not  take, 
(  Wilks  V.  Lorck  {a)\  or  if  he  had  taken  would  not  de- 
tain, [Morgans  v.  Bridges  {b)),  a  party  not  answering 
thejdescription  of  the  person  against  whom  the  process 
issued. 


Mr.  Tinney  and  Mr.  Piricy  for  the  bill. — The  Plain- 
tiff sued,  not  by  a  false  name,  but  by  tlie  name  and 
in  the  character  in  which  she  claimed  the  property  in 
question.  The  circumstance  that  in  another  Court  she 
had  not  established  her  right  to  that  name  and  de- 
scription, and  had  submitted  to  adopt  another  for  a 
special  purpose,  was  not  conclusive  against  her  title  to 
the  description,  which  she  assumed  in  this  suit.  In  fact, 
there  was  nothing  upon  which  the  Court  could  conclude 
that  the  description  in  the  bill  was  not  the  correct  one, 
only  because  of  the  different  description  assumed  in  the 
Ecclesiastical  Court.  It  was  not  intended,  and  evi- 
dently was  not  calculated,  to  mislead.  Nor  had  the  De- 
fendant been  misled,  for  an  attachment  for  costs  had  been 
executed  against  the  Plaintiff  in  this  suit,  without  any 
such  diflSculty  as  that  suggested.     Simpson  v.  Burton  (c). 


im  Feb. 
Judgment. 


V1CE-Ch  ANCELLOR : — 

I  do  not  think  it  right  in  this  case  to  make  any  order, 
either  for  staying  the  suit,  or  as  to  the  costs.  I  agree 
with  the  argument  that,  if  the  Plaintiffs  in  a  suit  do  not 


(a)  2  Taunt.  399.        {h)  1  B.  &  A.  047.        (c)  1  Beav.  556. 
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properly  describe  themselves,  the  Court  is  bound  to  see 
that  the  erroneous  description  is  corrected.  A  party 
lias  no  right  to  embarrass  his  adversary  by  such  misde* 
ccription.  But  I  cannot  consider  this  case  as  obnoxious 
to  that  observation.  The  testator  in  this  case  gave  to 
his  widow  AUnnay  the  daughter  of  SaraJi  Molhyy  all  the 
residue  of  his  real  and  personal  estate,  and  appointed 
her  his  executrix.  The  devisee  and  executrix  has  filed 
her  bill  to  redeem  certain  mortgaged  property,  and  in 
that  suit  she  describes  herself  as  the  widow  of  the  tes- 
tator. As  claiming  the  benefit  of  the  devise,  she  must 
prove  that  she  answers  the  description  in  the  will,  and 
that  involves  the  question  of  title.  The  question  there- 
fore is,  whether  upon  a  motion  to  take  the  bill  ofi^  the  file, 
or  make  her  give  security  on  the  ground  of  misdescrip- 
tion, I  am  in  this  stage  of  the  cause  to  enter  into  a 
question  which  involves  in  some  sense  the  merits  of  the 
case.  The  circumstance  that  the  probate  has  been  ob- 
tained in  a  different  name  is  certainly  not  conclusive  on 
the  question.  It  is  matter  of  evidence,  but  I  cannot 
treat  it  as  conclusive  evidence.  As  to  the  other  point, 
— whether  the  description  given  of  the  Plaintiff  might 
embarrass  the  Defendant  in  any  process  which  he  might 
have  to  take  out  against  her  for  costs,  no  case  approaches 
this  in  form,  except  Morgans  v.  Bridges  (a).  But  that 
case  really  has  no  bearing  upon  the  present.  There  the 
sheriff  was  ordered  to  attach  an  individual  by  name. 
He  attached  a  person  whose  christian  name  did  not 
correspond  with  that  of  the  person  whom  he  was 
ordered  to  attach;  but  the  person  whom  he  did  attach 
bad  a  brother  whose  name  was  that  of  the  person  whom 
he  was  ordered  to  attach.  Then,  upon  an  action  against 
the  sheriff  for  an  escape,  it  was  held  that  the  sheriff 
was  justified  in  letting  the  party  go;  and,  although  the 


1846. 
Griffith 

V. 
RiCKBTTB. 

Judgment, 


(a)  1  B.  &  A.  647. 
p2 
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party  who  was  attached  had  before  described  himself, 
out  of  Court,  as  having  the  name  of  his  brother,  the 
Court  thought  that  no  reason  why  the  sheriff  should 
enter  into  the  question, — he  being  told  to  attach  a  given 
individual.  It  is  clear  that  in  that  case  no  difficulty 
could  occur.  It  does  not  appear  to  me  that  in  this 
description  there  is  such  an  absence  of  certainty  as  to 
furnish  solid  ground  for  believing  it  could  enable  the 
Plaintiff  to  escape  from  process. 


I  cannot  make  any  order  that  the  Plaintiff  shall  give 
security  for  costs.  She  b  suing  as  devisee  and  execu- 
trix in  this  Court  to  recover  what  may  be  coming  to 
her  in  that  character  from  the  mortgagee  in  possession. 
The  Plaintiff  produces  her  probate  as  her  title,  and  the 
fact  that  she  is  there  described  as  ^inster,  and  not  as 
wife,  does  not,  when  compared  with  the  character  in 
which  she  sues,  involve  such  a  misdescription  as  to 
entitle  the  Defendant  to  call  for  security. 


Motion  refused,  without  costs. 
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FOOKS  V.  WILTS,  SOMERSET,  AND  WEY-     25th  Feb. 
MOUTH  RAILWAY  COMPANY. 

1  HIS  was  a  motion  to  restrain  the  Defendants,  their  a  rulway  com- 
senrants,   workmen,  and  ^ents,  from  entering  upon,  ^CT^to^i^- 
taking  possession  of,  using,  digging,  or  excavating  the  *^^"«  •  P^*  ®^ 
plot  of  land  in  the  pleadings  mentioned  (except  for  the  railway,  entered 
purpose  of  surveying  or  taking  levels  of  the  said  land,  toturvey  mS* 
or  of  probing  or  boring  to  ascertain  the  nature  of  the  J^*  ^T^A 
soil,  or  set  out  the  line  of  the  works,  after  giving  to  the  probe  or  bore 
Plaintiff  not  less  than  three  days'  notice  thereof)  until  nature  of  the 
they  shall  have  given  notice  to  the  Plaintiff  of  their  in-  ?he  c^trTune' 
tention  to  take  such  land,  and  shall  have  offered  to  treat  ^^  ?®  raflway, 

and  for  that 

for  the  same,  and  until  the  price,  or  purchase-money,  or  purpose  they 
compensation  for  the  same  shall  have  been  agreed  upon,  or  trendftwo 
or  otherwise  settled  or  assessed,  and  until  such  purchase-  fo^^n^nc^t 
money  shall  have  been  paid  or  deposited.  ^^^  across  the 

•^  r  L  plot  of  land, 

but  they  gave 

It  appeared  that  the  Wilis,  Somerset,  and  Weymouth  the  ^d^o 
Railway  Company  were  incorporated  by  an  act  passed  Pp^»o^*  ^^^^ 
in  1845,  and  were  empowered  to  take  the  plot  of  land  as  required  by 
situated  at  Weymouth,  for  the  purposes  of  their  railway,  tion  of  the 
The  bill  and  affidavits  stated,  that  the  Plaintiff,  the  c^^uSS^ 
owner  of  the  land,  had  been  absent  from  Weymouth  for  ^^{i?  ^i?* 
twelve  months  preceding  the  3rd  of  February,  1846,  days  after  the 
and  that  having  occasion  to  be  in  that  neighbourhood  made,  the 
on  the  said  3rd  of  February,  he  then,  for  the  first  time,  ^S^^Jj^^*^^ 
discovered  that  the  company  had,  by  their  workmen  or  tbe  fact,  and 

nine  days 

agents,  entered  upon  the  plot  of  land  and  removed  the  from  such  dis. 
surface  of  the  same,  in  a  line  extending  for  upwards  of  hi^bUi  for  an 
100  yards,  and  nearly  through  the  whole  length  thereof  u^"°^^°"  « 

davits  on  the 
part  of  the  company,  that  the  surveying  and  setting  out  of  the  line  of  railway  was  completed 
4M  the  day  the  trig  line  waa  made,  and  that  they  had  no  occasion  to  enter  and  did  not  in- 
tend again  to  enter  upon  the  land  until  they  had  taken  the  legal  steps  for  permanently 
wing  it,  the  Court  refused  the  injunction ;  but  referred  the  costs. 
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from  north  to  eoath,  and  had  dog  or  ezcavaled  a  ditch 
or  trench  on  the  land,  for  the  length  of  upwards  of  100 
yards  from  north  to  eouth;  and  that  the  PLiintiff  had 
received  no  &uch  notice  as  the  Cmnpany,  by  the  84th 
section  of  the  Lands*  Claoses  Consoiidation  Act,  were 
bound  to  pye. 

The  engineer  of  the  Company,  and  seTcral  of  the 
workmen,  deposed,  that  they  entered  on  the  land  on  the 
29th  of  January,  merely  for  the  purpose  of  sonreying 
and  taking  levels  of  the  same,  and  of  probing  and  boring 
to  ascertain  the  nature  of  the  soil  thereof,  and  of  setting 
out  the  line  of  the  works ;  and  that  they  remained  on  the 
land  for  the  space  of  four  or  five  hours  and  dug  a  trig- 
line,  two  inches  deep  and  fourteen  inches  wide,  for  the 
purpose  of  marking  the  centre  of  the  line  of  railway; 
and  that  the  earth  was  only  displaced  and  thrown  along- 
nde  the  trig-line,  and  was  not  removed  from  the  land. 
The  engineer  also  deposed,  that,  except  for  the  purposes 
aforesaid,  the  Company  had  not  entered  upon  the  land ; 
that  such  work  was  completed  on  the  29th  of  January, 
and  that  they  had  no  intention  of  again  entering  upon  the 
land  to  permanently  use  the  same,  until  they  had  paid 
or  deposited  the  price,  in  the  manner  provided  by  the 
Lands'  Clauses  Consolidation  Act 


Arguwteni. 


Mr.  Romilly  and  ilr.  Ilare^  for  the  Plaintiff,  in  sup- 
j)ort  of  the  application,  relied  upon  the  facts  which  were 
not  in  dis[)ute ;  that  the  Company  had  procured  from 
the  Legislature  the  power  of  entering  upon,  and  of  mak- 
ing tlie  compulsory  purchase  of,  the  land  in  question, 
which  power  was  to  be  exercised  in  a  prescribed  man- 
ner (a),  and  that  the  Company  had  chosen  to  enter  upon 


(a)  Stat.  8  &  9  Vict.  c.  18,  b.  84  (Lands'  Clauses  Consolidatioii). 


FOOKS 


Argument, 
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ike  land,  and  disturb  the  surface  of  the  soil^  without         1345^ 
T^ard  to  the  qualifications  with  which  their  power  was 
accompanied,  and  without  even  alleging  the  excuse  of  v, 

accident,  mistake,  or  exigency.  They  referred  to  The  mbrset'  and 
Rwer  Dun  Navigation  Company  v.  The  North  Midland  ^*J^^^" . 
Railway  Company  (a\  Blakemore  v.  The  Glamorgan^ 
shire  Canal  Company  (i). 

Mr,  Wood  and  Mr.  Osborne,  for  the  Company. — The 
act  complained  of  is  too  trifling  in  its  nature  and  ex- 
tent to  require  tlie  interposition  of  the  Court.  It 
moreover  appears  that  there  is  no  intention  on  the  part 
of  the  Company  to  enter  again  upon  the  land,  without 
pursuing  strictly  their  legislative  powers.  The  work 
which  has  been  done  upon  the  land  was  merely  for  the 
purpose  of  surveying  and  marking  out  the  line  of  the 
railway  ;  that  has  been  entirely  completed.  The  Plain- 
tiff does  not  allege  that  he  has  any  reason  to  believe  the 
Company  are  about  to  enter  again  upon  the  land;  there 
is  not,  therefore,  any  groimd  for  an  injunction  to  restrain 
the  Company  from  acts  which  are  not  threatened  or  an- 
ticipated. The  Plaintiff  ought  to  have  applied  to  the 
Company  for  some  explanation,  and  if  that  had  been 
refused,  he  might  possibly  have  been  justified  in  filing 
his  bill. 

Mr.  Romilb/i  in  reply. — The  Plaintiff  can  only  judge 
of  the  intentions  of  the  Company  for  the  future  by  their 
past  conduct.  They  have  thought  proper  to  enter  upon 
the  land  without  notice :  if  the  Plaintiff,  when  he  be- 
came aware  of  the  fact,  had  not  applied  to  the  Court,  he 
would  have  afterwards  been  met  with  a  charge  of  ac- 
quiescence.    The  Company  cannot  be  heard  to  say  that 


(a)  1    Railway   Cases,  135,        (b)  1  Myl.  &  K.  1G2. 
per  Lord  Cbttenhamj  p.  154. 
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the  injury  is  too  trifling  to  call  for  any  remedy,  when 
they  have  accepted  powers  on  the  condition  of  exercising 
them  in  a  certain  manner.  The  Legislature  has  reqiured 
certain  ^notices  to  be  given,  and  the  Company,  in  obtain- 
RAfLWAY  Co    ^^S  *^®^  compulsory  powers,  have  contracted  to  give 

such  notices ;  the  Company  cannot  now  say,  that  what 
the  Legislature  imposed,  and  the  Company  contracted 
to  do,  is  too  trifling  to  be  observed. 


1846. 

FOOKS 
V. 

Wilts,  So- 
merset, AND 
Weymouth 


Argument, 


Judjfm§nt, 


Vice-Chancellor  : — 

It  is  to  be  regretted,  that  the  Company  were  not 
careful  to  pursue  the  forms  pointed  out  by  the  act  If 
they  had  given  due  notice  of  their  intentions  they  might 
have  effected  their  object,  and  no  question  would  have 
Arisen. 


It  appears  that  the  act  which  is  complained  of  was 
completed  on  the  29th  of  January,  and  nothing  was  done 
after  that  day.  On  the  3rd  of  February  the  Plaintiff 
went  down  to  fVeymouth^  and  saw  what  had  been  done. 
The  trespass  had  been  then  committed.  The  bill  in  this 
case  was  not  filed  until  the  12th  of  February ;  this  was 
nine  days  afler  the  Plaintiff  says  that  he  discovered  the 
trespass,  and  fourteen  days  afler  all  the  steps  necessary 
to  be  taken  for  the  purpose  of  surveying  and  marlnng 
out  the  line  were  completed.  By  the  affidavits  which 
have  been  made,  it  appears  that  nothing  has  been  done 
by  the  Company  since,  and  that  they  have  no  occasion 
to  enter,  and  do  not  intend  to  enter,  ag^n,  upon  the  land 
until  it  becomes  necessary  to  take  it  for  the  purpose  of 
constructing  the  railway.  It  appeal^,  therefore,  that 
the  mischief,  if  any,  has  been  done,  and  is  at  an  end. 
I  do  not  sec  in  such  a  case  what  would  be  the  use  of 
the  injunction,  or  why  it  should  be  granted.     I  shall 
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make  no  order  on  this  motion^  but  reserve  the  costs.    If  1345, 

the  Company  should  proceed,  without  acting  according  "  ^ 

to  the  powers  given  them  by  the  statute^  what  has  v. 

aheady  been  done  will  be  material  mbrsbt,  and 

Wbymouth 
Railway  Co* 


1845. 

BAMFORD  V.  BAMFORD.  ^^j^^*^ 

1  HIS  was  a  bill  for  dower.     The  Plaintiff  was  the  BUl  for  dower, 
widow  of  TTwmas  Bamfard,  who^  under  the  will  of  his  iq  possession 
grandfather,  became  at  the  death  of  his  father  in  July  of  ^f  wWowf" 
1832,  seised  to  him  and  his  heirs  of  a  freehold  estate,  at  alleging  that 

her  husband 

BuUenoarth  in  Lancashire^  subject  to  a  devise  over  to  had  not  been 
the  other  grandchildren  of  the  testator  in  case  of  the  estate  of  ^- 
death  of  Thomas  Bamford  without  issue.     Thomas  Bam-  »»critance  in  the 

*^  premises;  that 

ford  was,  in  1825,  sentenced  to  fourteen  years'  transpor-  allegation  being 
tation ;  and  it  was  proved  in  the  cause,  by  the  returns  formation  as  to 
of  convicts  at  the  Home  Office,  and  by  some  evidence  J^thrwWch^ 
from  New  South  Wales,  that  he  died  in  that  settlement  ^"  believed  to 

.  be  correct,  bat 

in  1833.     He  had  no  issue.  afterwards 

found  to  be 
erroneooB. 

The  bill  was  not  filed  until  February  1 843.     The  De-  Jow^an?  ar- 
iendants  were  the  other  grandchildren  of  the  testator,  "«»«  for »« 

.  years  before  the 

^ho  had  been  in  possession  of  the  property  from  the  fUingofthe 
death  of  the  father.     The  Defendants  by  their  plea  oS'c^su!'''*'" 
(which  was  afterwards  by  consent  taken  as  an  answer)      Sembie,  If 
averred,  that  Thomas  Bamford  had  not  at  any  time  a  bilUor  dower 
durinff  the  coverture  been  seised  of  an  estate  of  inherit-  be  jroundiess, 

°  ^  ^  or  founded  on 

ance  in  the  premises,  for  that  he  had  died  in  the  lifetime  fact*  which  the 
of  his  father,  who  was  the  devisee  of  the  preceding  knew,  or  with 
estate.     This  defence  appeared  to  have  been  founded  ^na°m*ijhf '" 
on  an  erroneous  or  irregular  return  of  convicts  which  ^^®  known,  to 

1      TT  r\tY»  1  °*  untrne,  the 

had  been  made  to  the  Home  Office,  whence  the  De-  decree  would 
fendants  derived  their  information;  and  it  was  proved      ^    *^ 
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that  the  respective  deaths  of  Thomas  Bamford  and  his 
father  took  place  at  the  times  which  are  above  stated. 
The  principal  questions  which  remained  were — when 
the  arrears  ought  to  commence,  and  whether  the  Plain- 
tiff  was  entitled  to  her  costs  in  the  suit. 


Argument. 


Mr.  Romilly  and  Mr.  Rogers^  for  the  bill^  submitted 
that  the  Plaintiff  was  entitled  to  the  decree  for  assign- 
ment  of  dower,  with  the  costs  of  the  suit.  In  a  simple 
bill  for  the  assignment  of  dower,  where  the  dower  had 
not  been  withheld,  and  the  title  of  the  Plaintiff  was  ad- 
mitted, the  Court  gave  no  costs.  Lucas  v.  Calcraft  {a). 
But  this  rule  did  not  apply  to  a  case  in  which,  as  in  this 
case,  the  dower  had  been  many  years  withheld,  and  the 
title  of  the  plaintiff  was  denied.  The  case  then  came 
within  the  ordinary  rule  of  adverse  suits,  in  which  the 
costs  must  follow  the  event:    Worgan  v.  Ryder  (J); 

1  Roper.  Husb.  &  Wife,  by  Jacob,  156.  Costs  in  such 
cases  were  given  at  law,  under  the  Statute  of  Merton, 
20  Hen.  8,  c.  1,  and  Statute  of  Gloucester,  6  Ed.  1,  c.  1 ; 

2  Wms.  Saunders,  44  c,  note  (/) ;  Meggot  v.  Meggot  (c) ; 
Outhwaite  v.  Outhwaite  (d).  The  old  law,  as  to  arrears 
in  dower,  gave  the  widow  such  arrears  fix)m  the  time 
her  title  accrued.  Oliver  v.  Richardson  (e).  By  the 
statute  3  &  4  Will.  4,  c  27,  s.  41,  no  more  than  six 
years'  arrears  are  recoverable ;  but  for  that  period  the 
Plaintiff  was  clearly  entitled.  Curtis  v.  Curtis  (f)  was 
also  cited. 


Mr.  Koe  and  Mr.  Chandless,  for  the  Defendants,  argued, 
that  this  case  was  not  distinguished  from  those  within 


(a)  1  Bro.  C.  C.  134. 

(b)  1  V.  &  B.  20. 

(c)  Seton  Decrees,  2G1. 


(d)  Bcames  on  Costs,  22,  n.  (/). 

(e)  9  Ves.  222. 

(/)  2  Bro.  C.  C,  620. 
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the  general  rule,  as  to  coets  in  bills  for  dower.     The  De* 

fendants  had  acted  upon  the  belief  that  the  Plmntiff's 

buBband  had  died  in  the  lifetime  of  his  father,  and  there- 

^re  without  having  acquired  seisin  of  the  estate ;  this 

information  they  had  obtained  from  the  ofBce  of  the 

Government,  and  from  the  returns,  which  were  the  best 

evidence  they  could  procure  on  the  subject     The  Plain- 

'tiff  herself,  by  the  long  delay  in  making  her  claim,  had 

ehewn  that  she  had,  at  least  for  several  years,  been  in 

doubt  whether  the  facts  would  establish  it     He  also 

contended,  that  the  arrears  of  dower  should  be  decreed 

only  fix)m  the  time  of  demand  by  the  Plaintiff;  and  no 

demand  was  alleged  to  have  taken  place  until  a  short 

time  before  the  bill  was  filed :  Lord  Eedesdalc's  Tr.  on 

Pleading,  98,  Srd  ed. ;  122,  4th  ed. 
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Argument, 


Vice-Chancellob: — 

It  is  true  that,  on  a  bill  to  assign  dower,  the  rule  is 
that  no  costs  shall  be  given  on  either  side ;  but  if  the 
defendant  adds  another  case,  as  by  disputing  the  title  of 
tiie  plaintiff,  denying  the  marriage,  or  the  seisin  of  the 
husband,  as  in  this  case,  or  sets  up  any  other  ground  of 
defence  on  which  he  fails,  he  may  be  liable  to  pay  the 
costs  of  the  suit  occajsioned  by  that  unsuccessfid  de- 
fence. If  the  defence  in  this  case  had  been  made  with- 
out any  just  ground,  or  had  been  founded  upon  a  state- 
ment which  the  Defendants  knew,  or  with  reasonable 
diligence  could  have  known,  was  untrue,  I  should  have 
thought  the  Plaintiff  entitled  to  the  costs  occasioned  by 
such  defence.  It  does  not,  however,  appear  that  the 
Defendants  had  any  means  of  procuring  information  of 
the  time  of  the  death  of  Thomas  Bamford,  except  from 
the  office  of  the  Secretary  of  State.  The  information 
which  they  obtained  from  that  office  was  such  as  to 


Judgment, 
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mislead  them^  and  might  have  misled  any  one  making  a 
similar  inquiry.  The  decree  must  be  made  for  dower, 
with  the  arrears,  not  exceeding  six  years  before  the  bill 
was  filed,  and  without  costs. 


Decree. 


Rtferenee  to 
fix  an  occupC' 
Hon  rent,  in 
account  o/ar^ 
reari  o/dower. 


This  Court  doth  order,  that  it  be  referred  to  the  Master,  &c.,  to 
inquire  and  state  what  freehold  estates  Thomas  Bamford^  the 
grandson  of  Edmund  Bamfordy  the  testator  in  &c.,  became  seised 
of  nnder  the  will  of  the  said  testator,  wherein  the  PlunfiiF, 
Hannah  Bamfordy  widow,  is  entitled  to  dower.    And  it  is  or- 
dered that  the  Master  do  assign  to  the  said  Plaintiff  her  dower  in 
such  estates.    And  the  said  Master  is  to  assign  and  set  out  parti- 
cular lands  or  tenements  for  that  purpose ;  and  aft«r  the  said 
lands  or  tenements  shall  be  set  out  and  ascertained,  it  is  ordered, 
that  the  Defendants  do  deliver  possession  to  the  said  Plaintiff, 
Hannah  Bamfordy  of  the  lands  or  tenements  that  shall  be  so  set 
out  and  ascertained  for  the  said  dower  of  the  said  Hannah  Bam" 
fordy  and  the  tenants  thereof  are  to  attorn  and  pay  their  rents  to 
the  said  Plaintiff,  Hannah  Bamford;  and  it  is  ordered,  that  the 
Master  do  take  an  account  of  the  rents  and  profits  of  the  said  es- 
tates, whereof  the  said  TJumas  Bamford  became  so  seised,  seemed 
from  the  18th  day  of  July,  1837,  being  six  yean  prior  to  the 
time  of  filing  the  Plaintiff's  bill,  to  such  time  as  such  lands  and 
tenements  shall  be  as  aforesaid  set  out  and  assigned,  which  hsYB 
been  received  by  the  Defendants,  or  any  of  them,  or  by  any  per*  - 
son  or  persons  by  their  or  any  of  their  order,  or  for  their  or  any 
of  their  use.    And  it  is  ordered,  that  the  Master  do  inquire  and 
state  whether  any  and  which  of  the  said  Defendants  has  or  hsTftr 
been  in  the  occupation  of  any  of  the  said  estates,  and  if  so,  he  i^ 
to  fix  an  annual  sum  by  way  of  occupation  rent  accordingly^ 
And  it  is  ordered,  that  one-third  part  of  the  amount  of  sach  raote 
and  profits,  which  the  said  Master  shall  find  to  have  been  reodTsdi 
by  the  said  Defendants  respectively,  be  paid  to  the  said  Plaintifl^ 
And  for  the  better  taking  the  said  accounts,  &c.   Usual  direc- 
tions for  production  of  books,  &c.,  and  for  making  to  the  par- 
ties all  just  allowances  :  liberty  to  apply.    And  this  Court  doth 
not  think  fit  to  award  any  costs  of  this  suit  to  either  party  up  U 
this  time. 
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1846. 


MATTHEWS  v.  CHICHESTER.  siaJufy. 

2ndSiJ2th 
^-p^^  November. 

J.  HE  bill  was  filed  on  the  18th  of  June,  1846.     One  Where  the  De- 
CDf  the  Defendants  demurred,  and  filed  the  demurrer  on  to^gi^c  Se* 
^e  6th  of  July.     On  the  same  day,  it  appeared  by  the  f^^'^^"®''*^ 
affidavit  of  the  Defendant's  solicitor,  that  a  letter  directed  time  that  a 
to  the  Plaintiff's  solicitor,  informing  him  of  the  filing  of  the  bui  had 
the  demurrer,  was  put  into  the  post,  but  it  did  not  ap-  the  Piaintiffi^ 
pear  that  the  same  was  received  by  the  latter  before  r^ijriyob- 

^  ,  ,  ,      tamed  an  order 

dght  o'clock  in  the  evening  of  that  day  (a);  nor,  in  as  of  course  to 
fact,  before  the  following  day ;   and,  on  the  following  q^  or  before  ' 
day,  (the  7th  of  July),  the  Defendant's  solicitor  served  tSi^dt7' 
the  PlaintiflTs  solicitor  with  a  formal  notice  of  the  filing  *»«  obtained 
of  the  demurrer.     By  the  Order  XXIII  of  the  26th  days  from  the 
of  October,  1842,  it  is  ordered,  that  when  a  solicitor,  m^r^but^^' 
or  party,  shall  cause  a  demurrer  to  be  filed,  he  shall,  T^*^  ^f^^e 

*       "^  ,  ,  days  from  the 

on  the  same  day^  give  notice  thereof  to  the  solicitor  time  he  re- 
ef the  adverse  party.     If  the  demurrer  were  taken  to  notice,  the 
be  filed  on  the  day  on  which  it  was  actually  filed,  the  ^^*^***"' 
twelve  days  allowed  by  the  Order  XL VI  of  May,  1845,  «pccial  motion, 
for  setting  down  the  demurrer  for  argument,  or  serving  expiration  of 
an  order  for  leave  to  amend  the  bill,  expired  on  the  18  th  order)^tored 
of  July ;  but,  if  the  twelve  days  were  to  be  reckoned  ***®^!S»*S?. 

•^       .  .  •'     ,  g^ve  the  Plain- 

fiom  the  time  that  the  notice  of  filing  the  demurrer  was  tiff  leave  to 
given,  then  they  did  not  expire  until  the  19th  of  July,  Lord  Chancel-* 
and  thel9tii  of  July  being  a  Sunday,  any  proceeding,  ^^J^^^^L' 
which  must  otherwise  have  been  taken  on  that  day,  was,  ^'^^' 
according  to  the  Order  XIII  of  May,  1845,  valid,  if     Siaiement. 
done  on  the  20th  of  July.     On  the  20th  of  July,  the 
Pliuntiff,  by  petition  of  course  at  the  Bolls,  obtained  an 
order  for  leave  to  amend  his  bill,  on  or  before  the  3rd 
of  August.     On  the  2l8t  of  July,  the  Plaintiff's  solici- 

(a)  See  the  Order  XXII  of  26th  of  October,  1842. 
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1846. 


Matthews 

V. 

Chichester. 


Statement. 
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tor  scned  this  order  to  amend  on  the  Defendant's  soli- 
citor, and  paid  him  205.  costs.  On  the  22nd,  the  De- 
fendant's solicitor  returned  to  the  Plaintiff's  solicitor 
the  order  and  the  20*.  costs,  stating  tliat  the  order  had 
been  obtained  too  late.  The  Plaintiff,  on  the  23rd  of 
July,  gave  notice  of  motion  for  leave  to  amend  the  bill, 
or  that  the  demurrer  might  be  taken  off  the  file.  The 
Court  refused  the  motion,  on  the  ground,  as  to  the  first 
alternative  of  the  notice  of  motion,  that  there  was  an 
existing  order  to  amend,  which  was  made  at  the  Bolls, 
and  was  still  in  force ;  and,  as  to  the  second  alterna- 
tive, that  the  Plaintiff,  by  taking  an  office  copy  of  the 
demurrer,  had  waived  the  irregularity  of  the  8er\dce  of 
notice,  if  that  irregularity  would  otherwise  have  been  a 
ground  for  taking  the  demurrer  off  the  file,  as  to  which 
point  the  Court  expressed  no  opinion.  The  time  for 
amending  under  the  Rolls  Order  expired  on  the  3rd  of 
August ;  and  on  the  4th  of  August,  the  Plaintiff  gave 
notice  of  motion,  that  he  might  be  at  liberty  to  amend 
the  biU,  as  he  might  be  advised^  notwithstanding  the 
time  allowed  by  the  46th  Order  had  expired. 


Nov. 2nd.  Mr.  Romilly  and  Mr.  Gravey  for  the  motion;  Mr. 

Argument.      Kenyon  Parker  and  Mr.  Willcock,  contr^. 


Nov.  1 2th.       ViCE-Ch  ANCELLOR : — 


Judgment. 


When  this  case  waa  before  me,  on  the  Slst  of  July 
last,  I  refused  a  motion  similar  in  substance  to  the  pre- 
sent, without  entering  into  the  merits,  upon  the  express 
ground,  (which  was  taken  by  the  Defendant),  that  the 
Rolls  Order  of  the  20th  of  July  gave  the  Plaintiff  all 
he  asked,  and  that,  wliilst  that  order  remained  in  force, 
the  Plaintiff,  who  had  obtained  the  order,  had  no  right 


Chichester. 
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-to  apply  for  a  repetition  of  it     IVTiether  that  was  right         1345, 
on  my  part.  I  Deed  not  now  consider.     But,  if  I  erred,     ^^^     ' 

.  •  1     T»    •     •«•       Matthews 

my  error  will  make  rather  for  than  agamst  the  Plaintiff,    ^      r. 
for  it  will  entitle  him  to  have  this  case  considered  as  a 
rehearing  of  his  motion  of  the  23rd  of  July.     As  it  is,      ^^^dgmeni. 
I  shall  consider  the  present  motion  as  a  new  motion, 
and  treat  it  as  if  I  had  heard  it  in  the  first  week  of 
August 

As  matter  of  indulgence,  I  think  I  ought  to  restore 
the  bill,  and  give  the  Plmntiff  leave  to  amend  it  The 
46th  Order  of  May,  1845,  (a  repetition,  in  substance,  of 
the  previous  order  of  August,  1841  (a),  gives  the  Plain- 
tiff twelve  days  from  the  time  of  filing  the  demurrer 
within  which  to  decide  whether  he  will  set  down  the 
demurrer  for  argument,  or  serve  an  order  for  leave  to 
amend.  If  he  do  neither,  the  demurrer  is  allowed, 
and  the  bill  is  out  of  Court  But,  in  order  that  the 
Plidntiff  may  have  notice  when  the  demurrer  is  filed, 
the  23rd  Order  of  the  26th  October,  1842,  requires  the 
Defendant,  on  the  same  day  on  which  he  files  his  de- 
murrer, to  give  notice  thereof  to  the  solicitor  of  the  ad- 
verse party — the  Plaintiff.  In  this  case  the  demurrer 
was  filed  on  the  6th  of  July,  but  the  notice  was  not 
given  until  the  7th;  on  the  18th,  the  twelve  days  from 
filing  the  demurrer  expired,  being  only  eleven  from  the 
time  of  the  notice  required  by  the  23rd  Order  of  Octo- 
ber, 1842.  The  next  day  was  a  Sunday;  and,  if  the 
Plaintiff  had,  on  the  Monday,  applied  to  me  to  restore 
his  bill,  upon  the  ground  that  the  Defendant's  irregu- 
larity, in  omitting  to  give  notice  of  the  demurrer  being 
filed  on  the  6th  of  July,  had  deprived  him  of  one  out  of 
the  twelve  days  allowed  him  by  the  practice  of  the 
Court  to  determine  on  the  course  he  should  pursue,  I 

(a)  See  Order  XXXIV  of  August,  1841,  Beavan  Ord.  Can.  174. 
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1846.  thoiiM,  flfl  a  matter  almost  of  ocHunae,  have  given  him  his 
order.  Instead  of  taking  that  coiunae,  he  took  a  course 
whidi  it  ia  admitted  is  erroneoos,  and  it  is  now  (which 
I  treat  as  the  first  week  in  August)  that  he  makes  a 
proper  application,  of  which  he  might  have  given  notice 
on  the  20th  of  Jul  v,  by  leave,  if  not  otherwise.  The 
only  question  is,  whether  he  is  to  lose  his  bill  by  reason 
of  this  blunder  ?  I  think  not.  Where  a  pbdntiff  makes 
a  mistake  in  the  regular  prosecution  of  his  suit,  it  may 
be  right  that  he  should  bear  the  consequences  of  his 
own  mistake.  But  the  mistake  which,  in  this  case,  is 
said  to  deprive  the  Plaintiff,  on  the  4th  of  August,  of  an 
order  to  restore  his  bill,  which  he  certainly  would  have 
got  from  me  in  July,  is  not  a  mistake  in  the  regular 
prosecution  of  his  suit,  but  a  mistake  in  his  endeavours 
to  extricate  himself  from  difficulties  into  which  the 
irr^ularity  of  Defendant  has  forced  him, — ^the  mistake 
is  not  in  prosecuting  his  suit,  but  in  restoring  himself  to 
a  condition  to  do  so.  I  think  such  a  mistake  should  be 
dealt  with  leniently,  cspeciaUy  where  the  indulgence 
asked  will  decide  no  right,  but  merely  enable  a  Fhunti 
to  try  his  right. 


J^ptai  to  ike       The  Defendant  appealed  to  the  Lord  Chancellor. 

Lord 


CkmietUor, 


The  case  was  argued  for  the  Appellant,  on  the  ques- 
tion of  the  power  or  jurisdiction  of  the  Vice-Chancellor' 
to  restore  the  bill,  or  give  the  Plaintiff  leave  to  amend 
his  bill,  afler  the  time  appointed  by  the  General  Orders 
of  the  Court  had  expired.  The  stat  8  &  9  Vict,  c  105, 
was  referred  to  on  that  point  (a).  The  Lord  Chancellor 
discharged  the  order  made  by  the  Vice-Chancellor. 

(a)  See  Medhuvst  r.  AllisWy  4  Hare,  479. 
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184r». 


HUGHES  V.  WILLIAMS. 

Mr.  freezing  applied  to  the  Court  for  a  direc- 
tion to  the  Clerk  of  Records  and  Writs,  to  file  the  an- 
swer of  a  Defendant  in  this  cause.  The  difficulty  had 
arisen  from  an  opinion  entertained  in  the  office,  that  ac- 
cording to  the  proper  construction  of  the  Order  XLIU 
of  May,  1845,  whereby  it  is  ordered  that  all  commissions 
to  take  answers  are  to  be  made  returnable  '^  without 
delay,"  the  commission  had  ceased  to  be  effective  if  the 
return  thereto  was  not  made  at  or  before  the  last  return 
day  of  the  term  following  that  in  which  the  commission 
was  issued.  The  commission  in  the  present  case  hail 
been  issued  on  the  19th  of  February,  and  the  answer 
was  returned  on  the  2nd  of  June. 


4ih  June, 


The  Order 
XLIIIofMay, 
1S45,  which 
directs  that 
commissions  to 
take  answers 
are  to  he  made 
retumahle 
without  delay, 
does  not  pre- 
dade  the  an- 
swer from  being 
filed,  although 
delay  may  in 
fact  have  oc- 
curred. 

Statement, 


The  ViCE-CuANCELLOR  Said,  that  it  was  not  intended 
by  the  Order  to  impose  any  limit  beyond  which  the  re- 
turn of  such  commissions  could  not  be  made.  The 
object  of  the  Order  in  making  the  commission  ^^re- 
turnable without  delay"  was  to  enable  the  parties  to 
force  on  the  proceedings.  The  Plaintiff  might  attach 
the  Defendant  for  want  of  answer,  when  the  time  for 
answering  had  expired,  but  the  return  might  still  be 
made. 


Judgment, 


VOL.  V. 


li.  W. 


212 


CASES  IN  CHANCERY. 


1846. 


2Srd  Nov, 

ETidenoe  re* 
ceired  at  the 
hearing  of  the 
cauae,  and  en- 
tered in  the  de- 
cree, ia  not  ne- 
oeatarily  admia- 
aible  aa  againat 
all  partiea,  on 
inqniriea  before 
the  Maater, 
under  the  de- 
cree* 


Argument* 


IIANDFORD  V.  HANDFORD. 

J.  HE  decree  directed  various  inquiries  before  the 
Master.  All  the  parties  submitted,  that  evidence  in  the 
cause  which  had  not  been  opened  before  the  Court  at 
the  hearing  should  be  entered  as  read ;  but  the  counsel 
for  some  parties  desired  that  the  words  "  saving  just  ex- 
ceptions,*^ should,  in  the  decree,  be  added  to  the  order 
for  entering  the  evidence. 


Judgment, 


Air.  J^Frat/  mentioned  a  case,  in  which  those  words 
had  been  used,  that  the  blaster  might  not  consider  that 
he  was  bound  to  receive  all  the  evidence  mentioned  in 
the  decree. 


The  Vice-Chancellor  refused  to  introduce  the  words 
"  saving  just  exceptions."  He  said  it  was  plain  that  the 
Master  was  not  bound,  upon  inquiries  before  him,  to 
admit  evidence  merely  because  such  evidence  appeared 
on  the  decree  to  have  been  taken  at  the  hearing  of  the 
cause.  Evidence  might  be  admissible  against  one  De- 
fendant, or  for  one  purpose,  and  not  against  another 
Defendant,  or  for  another  purpose.  The  Master  must 
be  governed  by  the  general  rules  of  evidence,  and  not 
consider  himself  bound  to  receive  all  the  evidence  in  the 
decree  indiscriminately  and  for  all  purposes,  only  be- 
cause he  has  found  it  in  the  decree. 


Mr.  Romilhjy  Mr.  JFalpole,  Mr.    JFiHcock,  and  Mr. 
Speedy  for  other  parties. 
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GARRARD  v.  LORD  DINORBEN. 

J.  HIS  was  a  suit  for  the  administration  of  the  estate  of 
^Iie  Duke  of  Sussex,  There  was  no  real  estate.  The 
personal  estate  had  been  applied  in  the  payment  of  the 
debts  by  specialty,  and  simple  contract,  all  of  which  had 
l3een  paid  in  full,  tc^ether  with  interest  on  the  debts 
bearing  interest  There  remained  a  surplus  of  about 
^0,750/.  Upon  this  surplus  two  claims  were  made ;  a 
cslaim  of  lO^OOOi,  and  interest,  due  upon  a  voluntary 
iDond ;  and  a  claim  for  interest,  under  the  Order  XL  VI 
cjf  August,  1841,  by  simple  contract  creditors  whose 

debts  did  not  by  law  bear  interest.     If  either  of  these 

olaims  should  be  satisfied,  assets  would  not  be  left  for 

^e  other. 


1840. 


4ih  July. 


In  the  adminis- 
tration of  as- 
sets,  a  yolnn- 
tary  bond  is  to 
be  preferred  to 
interest  npon 
debts  not  by 
law  carrying 
interest,  pay- 
able under  the 
46th  Order  of 
August,  1841. 


Statemeni. 


Mr.  Russell  and  Mr.  Rogers,  for  the  creditors. 


jirffUMCfti* 


The  voluntary  bond,  although  as  between  tlie  obligor 
and  the  obligee  a  specialty  debt,  does  not,  as  against 
creditors,  stand  even  so  high  as  a  simple  contract  debt. 
An  obligation  created  by  the  testator  in  his  lifetime,  is 
preferred  to  a  benefit  given  by  his  will,  and,  therefore,  a 
voluntary  bond  takes  priority  to  a  legacy;  but  it  is 
postponed  to  all  claims  which  either  creditors  of  the 
obligor  are  entitled  to  make  agiunst  him  or  his  estate. 

Mr.  Tinney  and  Mr.  Lloyd,  for  the  executors. 

The  cases  of  Lomas  v.   Wright  (a)  and   Watson  v. 
Parker  (b)  were  cited. 


(a)  2  MyL  &  K.  769. 


(6)  G  Bear.  28d. 


q2 
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1846. 
Garrard 

V. 
DiNORBBK. 

Judgment. 


Vice-Chancellor  : — 

The  object  of  the  46th  Order  was  to  prevent  the  in- 
justice which  often  followed  from  the  decree  of  the 
Court  preventing  the  creditor  from  enforcing  his  demand 
at  law^  and  thereby  delaying  the  payment  of  the  debt 
The  Order,  therefore,  declares  that  the  creditor  shall  be 
entitled  to  interest  upon  his  debt,  out  of  any  assets  which 
may  remain  after  satisfying  the  costs,  the  debts  esta- 
blished, and  the  interest  payable  by  law.  The  interest 
on  the  other  debts  not  carrying  interest  is  a  bounty 
given  to  the  creditor  out  of  the  fund,  which,  but  for  tlw 
Order,  would  have  gone  to  the  debtor.  The  bond,  in 
this  case,  though  voluntary,  is  still  a  debt  to  be  paid  out 
of  the  assets,  and  the  interest  upon  it  was  recoverable 
before  the  26th  Onler. 


14//<  Dec. 

Notice  of  mo- 
tion by  one  of 
two  Defend, 
ants  to  dismits 
the  bill  for 
want  of  prose- 
cation.    The 
Plaintiff  there- 
upon filed  a 
replication  to 
the  answer  of 
that  Defend, 
ant ;  the  other 
Defendant  had 
not  appeared. 
On  the  motion 
being  made,  the 
Plaintiff  under- 
took to  dismiss 
the  bill  against 
the  other  De- 
fendant, where- 
upon the  Coart 
refused  the 
motion,  but 
ordered  the 
costs  to  be  paid 
by  the  Plaintiff. 


HEANLEY  t;.  ABRAHAM. 

X  WO  Defendants  were  named.  One  Defendant  an- 
swered, and,  after  the  expiration  of  the  time  allowed  for 
the  next  step  by  the  Plaintiff,  moved  to  dismiss  the  bill 
for  want  of  prosecution.  After  the  notice,  and  before 
the  motion,  the  Plaintiff  filed  a  replication.  The  other 
Defendant  had  not  appeared. 


Mr.  Metcalfe^  for  the  motion,  submitted,  that  the  re- 
plication to  the  answer  of  one  of  two  Defendants  was 
not  any  advance  in  the  proceedings,  and  was  no  answer 
to  the  motion.  The  replication  was  not  in  the  form 
required  by  the  93rd  Order  of  May,  1845,  providing 
for  the  manner  in  which  the  cause  was  to  be  proceeded 
with  against  the  other  party.  By  the  93rd  Order,  the 
Plaintiff  could  only  file  one  replication ;  and  filing  that 
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replication  to  the  answer  of  one  Defendant  only  was 
placing  an  impediment  in  the  way  of  the  cause,  and  not 
advancmg  it. 
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1846. 


Hbanlet 

V, 

Abraham. 


Mr.  Glasse,  for  the  Plaintiff,  undertook  to  dismiss  the     ^rffument. 
bill  agwist  the  other  Defendant. 


Vice-Chancellob  : — 

That  removes  the  difficulty.  Upon  that  undertaking 
no  order  on  this  motion ;  except  an  order  that  the  costs 
be  paid  by  the  Plaintiff. 


Judgment. 


RANKEN  t;.  HARWOOD. 
RANKEN  V.  BOULTON. 


ISih  July. 


v/N  the  25th  of  November,  1845,  Thomas  Kirk  brought  A  creditor  re- 
his  action  against  Benjamin  Harwoody  and  recovered  „ J^^^  ^^  f^^ 
judgement.    Judgement  was  simied  on  the  9th  of  Decem-  S'^*.' ^."^  °^ 

•^   ^  o  <3  ficn  facias 

ber,  1845,  and  thereupon  a  writ  of  fi.  fa.  was,  on  the  thereupon,  in 

the  lifetime  of 

10th  of  December,  delivered  to  the  sheriff  of  Middlesex^  his  debtor,  and 
to  which  writ  the  sheriff  returned  nulla  bona.     On  the  ?  *  jj^  handj"f 
2nd  of  April,  1846,  a  writ  of  fi.  fa.  on  the  same  judg-  JJe  da'^aftTr'' 
menty  endorsed  to  levy  5222.  9«.  8(f.,  was  sued  out,  di-  the  debtor  died, 
rected  to  the  sheriff  of  Surrey^  and,  on  the  7th  of  April,  aftcrwarda 
the  latter  writ  was  placed  in  the  hands  of  the  officer  of  Jitt^of  m*^* 

equitable  mort- 
gagee of  certain  parts  of  the  real  and  personal  estate  of  the  debtor  against  his  devisee  and 
executor,  for  the  sale  of  the  mortgaged  property,  and  if  the  proceeds  of  such  sale  should  be 
insufficient  to  satisfy  the  Plaintiffs  debt,  then  for  an  account  and  application  of  the  general 
penonal  and  real  estate  of  the  testator,  in  a  due  course  of  administration.  After  this  de- 
cree the  judgment-creditor  levied,  under  the  fieri  facias,  on  goods  left  by  the  debtor.  The 
•lecntDr  th^upon  moved  for  an  injunction  to  restrain  execution,  which  the  Court  reftised 
on  two  grounds-— first,  because  the  decree  for  an  account  and  administration  of  the  general 
eatate  was  not  absolute,  but  was  conditional  on  the  mortgaged  property  proving  insufficient 
to  aatialy  the  PLaintiflTs  demand;  and  secondly,  because  the  judgment-creditor  acquired  a 
right  to  the  goods  of  the  debtor,  by  virtue  of  the  writ  of  fieri  facias,  from  the  teste  of  the 
"mnXt  and  therefore  paramount  to  the  right  of  the  executor. 
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18^6. 
Rankbn 

V. 

Harwood. 

RA..VKEN 

V. 

Statement, 


the  sheriff  of  Surrey  for  execution.  On  the  6th  of 
April,  the  day  before  the  last  writ  was  delivered  to  the 
sheriff,  Beiyamin  Harwood  died. 

In  April,  1842,  during  the  lifetime  of  Benfamin  Har- 
tcooiU  a  suit  had  been  instituted  by  the  Plaintiff,  who 
was  an  equitable  mortgagee  by  deposit  of  deeds  or  in- 
struments of  certain  leasehold  premises  and  shares,  and 
was  second  mortgagee  of  freehold  and  other  property, 
against  Benjamin  Harwoody  the  mortgagor,  and  certain 
trustees  for  sale  of  the  same  property,  appointed  by  a 
deed,  to  whicli  Harwoody  the  other  mortgagees,  and  the  ^ 
Plaintiff,  were  parties.  The  bill  prayed  an  account  of  wliai 
was  due  to  the  Plaintiff,  and  payment;  or,  on  default,  tha 
the  mortgaged  property  might  be  sold,  and  the  mortga^ 
gees,  including  the  Plaintiff,  paid  out  of  the  proceeds, 


cording  to  tlicir  priority.     Upon  the  death  of  Befgamii^ 
Hartpoody  the  Plaintiff  filed  his  bill  of  revivor  and  sup- 
plement agsdnst  C  Boultony  the  sole  acting  devisee  an  J 
executor  under  the  will  of  Benjamin  Harwood^  praying 
that  the  suit  might  stand  revived,  and  the   Fkdntiff 
might  have  the  benefit  thereof,  and  that  the  Defendant, 
C,  Boultony  might  admit  assets  of  the  estate  of  Benjamxn 
Harwoody  or  that  the  necessary  accounts  might  be  tak^ 
of  his  real  and  personal  estate,  come  to  the  hands  of  the 
Defendant,  and  tliat  the  same  might  be  applied  in  pay- 
ment of  the  Plaintiff  *s  debt,  and  of  the  other  specialty 
creditor  of  Benjamin  Harwoody  in  a  due  course  of  ad- 
ministration. 


The  Defendant,  C.  BouUony  tlie  executor,  by  his  a 
swcr  to  the  supplemental  bill,  stated,  that  the  perso 
estate  of  Benjamin   Harwoody  when   entirely  reali/ 
would  not,  as  he  believed,  produce  100/. ;  that  Be 
min  Harwood  was,  at  the  time  of  his  death,  a  prif 
for  debt,  subsisting  on  the  county  allowance ;  an^ 
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he  bad  no  real  estate  whatsoever^  except  that  comprised 
in  the  mortgage. 

On  the  6th  of  June,  1846^  a  decree  was  made  in  both 
causes,  and  thereby,  after  directing  an  account  of  what 
was  due  to  the  PLiintifFand  the  other  mortgagees  respect- 
ively, it  was  by  consent  ordered,  that  the  whole  of  the 
freehold  and  copyhold  hereditaments,  and  the  leasehold 
premises  and  shares,  should  be  sold ;  and,  aftergiving  the 
Plaintiff  liberty  to  bid,  and  providing  for  the  payment  of 
the  purchase-money  in  the  several  events  of  the  property 
being  sold  with  or  without  the  concurrence  of  the  first 
mortgagees,  or  of  the  Plaintiff,  or  any  other  parties  be- 
coming the  purchasers,  it  was  ordered,  that  if  the  monies 
which  should  arise,  and  which,  in  respect  of  the  rents 
and  profits  received  by,  or  on  account  or  for  the  use  of, 
the  Defendants,  (the  trustees  for  sale),  should  be  paid 
into  Court,  as  thereinbefore  directed,  should  not  be 
suflSdent  to  pay  unto  the  Plaintiff  what  was  due  to  him 
upon  his  said  securities,  including  the  costs;  and  if 
the  Defendant,  C.  Boulton,  should  not  admit  assets  of 
Benjamin  Harwoody  the  mortgagor  and  testator,  come  to 
his  hands,  sufficient  to  pay  what  miglit  remain  due  to  the 
Plaintiff  for  principal,  interest,  and  costs,  upon  or  in  re- 
spect of  his  said  securities ;  then  the  Master  was  to  take 
an  account  of  the  personal  estate  of  Benjamin  Har- 
wood,  come  to  the  hands  of  the  Defendant,  C.  Boultony 
&c  And  it  was  ordered,  that  the  Master  should  also 
take  an  account  of  what  was  due  for  the  said  testator's 
specialty  debts  and  funeral  expenses.  And  the  Court 
did  thereby  order  and  decree,  that  the  s^d  personal 
estate  should  be  applied  in  payment  of  what  should  re- 
main due  to  the  said  Plaintiff  for  principal,  interest,  and 
costs  on  his  said  securities,  and  of  what  should  be  re- 
ported due  on  the  other  specialty  debts  of  the  testator, 
and  funeral  ex|)enses,  in  a  due  course  of  administration ; 
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and  in  case  the  Bsdd  personal  estate  should  not  be  suffi- 
cient for  that  purpose^  then  the  Master  was  to  inquire 
and  state  whether  the  testator^  at  the  time  of  his  death, 
was  seised  of  or  entitled  to  any  freehold  or  copyhold 
estate,  other  than  those  comprised  in  the  said  securities 
of  the  Plaintiff;  and  if  he  should  find  that  the  testator 
was  so  seised  or  entitled,  dien  the  Master  was  also  to 
distinguish  between  such  parts  thereof  (if  any)  as  passed 
by  the  will  of  the  testator,  from  such  parts  thereof  (iT 
any)  as  did  not  pass  by  his  wilL     The  recover  appointed 
in  these  causes  was  thereby  ordered  to  pass  his  aocounts 
before  the  Master :  further  directions  and  costs  were  re- 
served, and  liberty  was  given  to  all  parties  to  apply* 


On  the  1st  of  July,  the  sheriff  of  Surrey,  under  the 
writof  fi«  fa.  in  his  hands,  took  possession  of  certain  fur- 
niture and  effects,  formerly  belonging  to  Benjamin  Har^ 
u)oody  which  were  in  his  house  at  Streatham,  at  the  time 
of  his  death,  and  had  been  since  locked  up  in  the  same 
house.  On  the  2nd  of  July,  the  Defendants,  Kirk  and 
the  sheriff,  were  served  with  notice  of  the  decree  of  this 
court,  of  the  6th  of  June. 


July  8M. 


The  executor  of  Beryamin  Hartoood  now  moved  for 
an  injunction  to  restnun  the  sheriff  from  proceeding  to 
remove  or  sell  the  furniture  and  effects  seized  by  him 
under  the  fi.  fa.,  and  to  restrain  the  Defendant  Kirk  from 
proceeding  in  the  action. 


Argument, 


Mr.  RomiUy  and  Mr.  Pole,  for  the  motion. — ^It  is  the 
rule  of  the  Court,  when  it  has  taken  upon  itself  the  ad- 
ministration of  assets,  to  restrain  all  proceedings  at  law 
against  such  assets,  and  permit  parties  having  claims 
on  the  estate  to  come  in  under  the  decree.     ^'  It  is  fully 
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settled/^  Lord  Eldon  says,  in  Drewry  v.  Tliacker{a)y 
that  '^a  creditor  seeking,  and  not  having  yet  obtained, 
satdsfaction  at  law,  shall  not  be  suffered  to  proceed  there." 
And,  again,  in  the  same  case,  "  After  a  decree  for  the 
administration  of  assets,  those  who  make  a  demand  which 
they  have  yet  to  recover  against  those  a£set6  must  come 
in  under  that  decree  "  (b).  The  Court  does  not,  in  thus 
administering  the  assets,  deprive  the  creditor  of  any 
legal  right  which  he  has  acquired,  but  it  enables  him  to 
bring  into  equity  all  his  legal  rights.  Whittaher  v. 
Wright  (c).  If,  therefore,  it  be  the  fact,  which  the 
Plaintiff  does  not  admit,  that  the  judgment  creditor  has 
acquired  a  right  to  these  goods,  under  the  writ  of  fi.  fa., 
the  effect  of  the  injunction  will  not  be  to  deprive  him  of 
that  right,  but  the  Court  will  give  effect  to  it,  under 
the  decree.  It  was  not  only  the  right,  but  the  duty  of 
the  executor,  to  apply  to  this  Court  for  the  protection 
of  the  assets,  against  the  proceedings  at  law.  Clarke 
V.  Earl  of  Ormonde  (rf) :  the  case  oi  Lee  v.  Park  {e)  was 
also  cited. 
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Mr.  Bolt  and  Mr.  J.  H.  Taylor,  for  Thomas  -KirA,thc 
creditor. — The  case  on  which  the  Court  restrains  pro- 
ceedings is  where  they  are  brought  against  the  executor. 
The  present  proceeding  is  not  against  the  executor.  The 
goods  of  the  testator  were  bound  at  the  teste  of  the  writ ; 
the  creditor  then  acquired  a  perfect  right  to  take  the 
goods  in  execution,  and  that  right  is  not  defeated  by  the 
death  of  the  testator.  Bragner  v.  Langmead  (y ),  Fann 
V.  Atkinson  {g)y  Calvert  v.  Tomlin  (A),  and  the  cases  cited 
1  Wms.  Saunder«j,  219^  5th  ed.     According  to  the 


(a)  3  Swans.  544. 
(*)  lb. 

(c)  2  Hare,  810. 
Id)  Jac.  108. 


(e)  1  Keen,  714. 
(/)  7  T.  R.  20. 
Iff)  Willes,  Rep.  427. 
(h)  5  Ding.  1. 
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common  law^  the  goods  belonging  to  the  debtor  at  the 
date  of  the  writ  might  have  been  taken  by  the  sherifi*, 
even  in  the  hands  of  a  subsequent  purchaser  (a).  Boucher 
V.  Wiseman  {b).  The  stat.  29  Car.  2,  c  3,  s.  16,  was 
passed  to  remedy  the  inconvenience  of  that  rule ;  and  by 
that  statute  it  is  provided,  that  the  writ  shall  not  bind 
the  goods,  but  from  the  time  of  its  delivery  to  the  she^ 
riff:  this  act  has  been  construed  to  extend  only  to  pro- 
tect purchasers  (c).  This,  moreover,  is  not  the  case  of 
an  ordinary  creditor's  suit:  there  is  no  decree  for  the 
benefit  of  all  the  creditors.  The  amount  of  debts,  as  in 
a  general  administration  suit,  is  under  this  decree  to  be 
tiiken  only  in  case  the  estate  shall  be  insufficient  to  pay 
the  Plaintiff  his  debt ;  and  it  is  impossible,  upon  a  con- 
tingent decree  of  that  nature,  to  restrain  the  proceedings 
at  law,  which  may  be  the  only  proceedings  of  which  the 
creditor  can  have  any  benefit  (rf). 


July  18^A. 

Judgment* 


ViCE-ClIANCELLOR : — 

The  state  of  the  case  appears  to  be  this : — At  the 
death  of  the  testator,  Kirkj  the  creditor,  had  an  option 
to  sue  out  a  scire  facias  against  the  executor,  or  (passing 
by  the  executor  altogether,  and  by  force  of  the  proceed- 
ings had  in  testator's  lifetime)  to  take  in  execution  Har^ 
ipoocTs  goods  in  whosesoever  hands  they  might  be, — even 
in  the  hands  of  the  executor  himself.  Kirk  has  chosen 
to  pursue  the  latter  course ;  and  the  question  is,  what  is 
the  position  of  the  executor  with  respect  to  the  assets? 
To  explain  this — let  it  be  supposed  that  the  writ,  which 
issued  on  the  2nd  of  April,  had  been  put  into  the  hands 
of  the  sheriff  in  the  lifetime  of  Hanoood,     In  that  case. 


(«)  Anon.,  Cro.  Eliz.  174. 

(h)  Id.  440. 

(c)  1  Wins.  Saunders,  219 g, 


5th  ed. 

(d)  See  Brooks  v.  B^tHoldt, 
1  Bro.  C.  C.  ia3. 
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the  goods  would  have  been  bound  at,  and  ever  since, 
the  death  of  the  testator.     There  never  could  have  been 
an  instant  of  time  during  which  the  executor  could  have 
dealt  with  the  assets,  unless  in  market  overt,  (an  excep- 
tion in  favour  of  purchaser  only),  so  as  to  have  prevented 
JKirk  from  taking  them  in  execution.     If  the  executor 
liad  sold  them  by  private  contract,  to  raise  money  for 
sny  purpose  of  administration,  or  had  delivered  them  to 
a  creditor  of  testator  in  satisfaction  of  a  debt,  Kirk  might 
liave  followed  them.     And  this  Kirk  might  do,  without 
noticing  the  executor.      It  is,  therefore,  strictly  true, 
(whatever  the  consequences  may  be),  that  at  the  death 
of  the  testator,  supposing  the  writ  to  have  been  then  in 
the  hands  of  the  sheriff.  Kirk  had  a  dominion  over  the 
goods  paramount  to  that  of  the  executor ;  or,  in  other 
words,  the  amount  of  the  assets  of  the  testator,  over 
which  the  executor  had  dominion  adverse  to  KirKs  right, 
was  the  amount  of  the  gross  assets,  minus  the  amount  of 
KirKs  claim.     On  this  point  I  may  refer  to  Viner*8 
Abridgment,  tit  "Execution;"  1  Saunders,  219,  where 
I  believe  the  whole  law  on  the  subject  is  stated.    The 
circumstance  that  the  writ  was  not  put  into  the  hands  of 
the  sheriff  until  the  death  of  Harwood  does  not  (in  point 
of  reasoning)  make  any  difference,  because  the  writ, 
when  put  into  the  hands  of  the  sheriff,  took  effect  as 
from  the  teste  of  the  writ,  and  was  effectual  by  means 
of  the  proceedings  had  in  the  testator's  lifetime. 


184(5. 


Judgment, 


A  further  observation  to  be  made  in  considering  the 
case  is  this: — The  creditors  have  no  equity  indepen- 
dent of  the  decree.  However  courts  of  equity  may  en- 
courage suits  for  the  general  administration  of  estates, 
because  they  produce  equality  amongst  creditors,  the 
equity  arises  wholly  out  of  the  decree.  The  decree  is  said 
to  1k5  a  judgment  for  benefit  of  all  the  creditors ;  and  the 
Couit  stays  proceedings  at  law  only  because  tliat  decree 
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J24IS.  CHiDot  becamriedoat  ifthe  creifitonarealloired  topr^ 

Raxkes  ^^  ^  '^^-     I  dioald  state,  howerer,  tbat  I  do  not 

„    '-  lesaad  the  aboTe  obflervatioiB  as  new rilT  eoodnaTe 

Raxkas  opcMi  the  question  befiyre  me.     I  hare  no  doubt  iliat  a 


„   '•  creditor,  who,  at  the  death  of  the  testator,  was  in  tfae  same 

BOfTLTOV.  ... 

poeitum  as  Kirk,  might,  for  the  purposes  of  a  moticm 
like  thi^  be  held  to  hare  lost  his  advantage  hy  dehj,  in 
prosecating  his  ri^ts  at  kw,  and,  perhaps^  by  other  cir* 
comstanoes.  Bat  the  case  I  have  to  deal  with  is  one  in 
which  the  creditor,  having  by  diligence  got  a  judgment 
against  the  testator  in  his  lifetime,  has  activelj  prose- 
cuted diat  judgment  in  a  way  which  gives  him  the  light 
I  have  already  adverted  to.  The  rights  and  powers  of 
the  executor  are,  from  the  beginning,  subject  to  the 
ri^tB  which  the  diligence  of  the  creditor  has  thus  con* 
ferred  upon  him  in  the  lifetime  of  the  testator;  and  the 
assets  which  the  executor  has  the  power  to  bring  for 
general  administration  are  subject  to  these  rights.  In 
the  case  of  Lee  v.  Park  (a).  Lord  LoMgdale  appears  to 
have  doubted  Lord  EldmCt  intimation  of  the  law  in 
Clarke  v.  Lord  Ormonde  (jb\  which,  if  Lord  LamgdaUe 
doubt  be  well  founded,  is  in  fiivour  of  the  creditor  here. 
Some  important  observations  upon  that  head  are  to  be 
found  in  Lord  LjpidhursCe  judgment  in  Vernon  v.  Thd^ 
huson  (c). 

I  can  find  no  case  in  which  the  point  has  arisen ;  but 
I  cannot  think  I  ought,  in  such  a  case  as  the  present,  to 
deprive  a  creditor  of  the  benefit  the  kw  gives  him. 
Being  of  this  opinion  on  that  point,  I  shall  abstain  firom 
saying  whether  the  circumstance  that  the  decree  is  ooi^ 
tingent  does  not  lead  necessarily  to  the  same  conclusion. 


(a)  I  Keen,  714.  Grover^  9  Bing.  128,158,  which 

{h)  Jac.  108.  was  not  cited  in  the  aigament. 

(c)  Plul.  400.    See  Gilce  v. 


CASES  IN  CHANCERS. 

Motion  referred,  with  coets,  to  be  pwdby  theDefend* 
anty  the  executor,  to  the  jadgment  creditor  and  the  she- 
riff; but  the  ooets  of  the  executor,  and  the  costs  paid  bj 
liiiiiy  to  be  costs  in  the  cause. 


The  motion  for  the  injunction  was  reheard  before 
tie  iMrd  Chancellor^  on  the  25th  of  July,  1846,  when 
liis  lordship,  without  expressing  any  opinion  on  the 
cjuestion,  whether  the  writ  of  execution  sued  out  by  the 
csreditor  gave  him  a  right  to  the  goods  paramoimt  to 
"tiiat  of  the  executor,  refused  the  motion,  upon  the 
^rm  of  the  decree,  which  did  not  give  the  plaintiff  an 
absolute  or  unconditional  right  to  go  in  and  prove  his 
debt 
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ROBERTSON  v.  SOUTHGATE. 


im  Sf  20M 
Novmber. 


1  HE  bin  was  filed  by  Robertson  on  the  6th  of  Decern-  Where  a  De- 

ber,  1843,  agsdnst  James  Webb  Soutkgate  and   Henry  comes  bank- 

Southffate,  and  sought  a  declaration  that  articles  of  part-  ^'a^J^e*]^' 

nerslup  made  between  Robertson  and  Henry  Southgate  **»«  *>>"»  *"<*  * 

•  supplemental 

might  be  declared  fraudulent  and  void.     On  the  14th  of  biu  is  filed  by 

December,  1843,  before  his  answer  had  been  put  in,  against  The  as- 

Henry  Southgate  became  bankrupt      On   the  4th  of  3^  ®/^_ 

January,  1844,  a  joint  fiat  in  bankruptcy  issued  against  fendant,  suting 

Robertson  and  Henry  Southyate,  as  partners,  under  which  it  is  not  proper 

Harmer  and  Woodman  were  chosen  assignees.     The  se-  ^f^  ming^uS 

parate  fiat  against  Henry  Southgate  was  afterwards  an-  u^fi^^^"*.®"^ 

nulled  by  the  Court  of  Review,  and  the  proofs  and  process  to  com- 
pel the  bank- 
rupt himself  to 
answer  the  original  bill.  It  is  the  same  where  both  the  Plaintiff  and  Defendant  become 
bankrupt  before  the  Defendant  has  answered  the  bill,  and  the  supplemental  bill  is  filed  by 
the  assignees  of  the  Plaintiff  against  the  assignees  of  the  Defendant.  The  clerk  of  record 
and  writs  will,  in  such  cases,  give  the  usual  certificate  for  setting  down  the  cause,  without 
any  answer  from  the  ba:)krupt  being  on  the  file. 
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proceedings  transferred  under  the  joint  fiat  Both  of 
the  bankrupts  obtidned  their  certificatea.      In  June, 

1845,  certain  of  the  creditors  obtained  leave  to  ]iro8e- 
cute  the  suit  in  the  names  of  the  assignees.     In  Msirchy 

1 846,  the  original  biU  was  amended ;  and  a  supplemental 
bill  was  filed  in  the  names  of  Harmer  and  Woodman^ 
the  creditors'  assignees,  against  James  WM  SmUhgate — 
the  official  assignee  being  also  made  a  Defendant,  pray- 
ing that  the  Plaintiffs  might  have  such  or  the  like  relief 
against  James  Webb  Southffate,  as  RoberUon  might  have 
had  if  he  had  not  become  bankrupt,  and  might  hare  the 
benefit  of  the  original  suit  and  the  proceedings  therein. 
The  Plaintiifs  in  the  supplemental  bill  then  issued  an 
attachment  in  the  name  of  the  Plaintiff*  in  the  original 
suit  against  the  Defendant,  Henry  Southgatey  for  want  of 
his  answer  to  the  original  bilL 


jityumeHi* 


Mr.  Romilly  and  Mr.  Torriano  moved  to  dischaige 
the  attachment,  or  stay  the  proceedings  against  the  De- 
fendant, Henry  Southgate,  The  answer  of  the  bankrupt 
could  not  aid  the  Plaintifi*.  His  interest  had  entirely 
passed  to  his  assignees,  who  were  parties  to  the  suit ;  and 
he  is  no  longer  a  necessary  party.  In  such  a  case,  it 
is  irregular,  and  an  abuse  of  the  process  of  the  Court, 
to  sue  out  an  attachment  for  want  of  answer  against  the 
bankrupt.  The  irregularity  is,  moreover,  aggravated 
by  the  fact,  that  the  process  is  taken  out  at  the  suit  of 
a  Plaintiff*  who  has  himself  become  bankrupt.  They  re- 
ferred to  De  Minchwitz  v.  Udney  (a),  as  to  the  difficulty 
of  raising  the  fact  of  bankruptcy  by  way  of  defence. 


Mr.  Kenyan  Parker  and  Mr.  Greeny  for  the  Plain- 
tiffs.— It  is  necessary  that   the  bankruptcy  should  ap- 

(a)  IG  Ves.  4CC. 
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pear  on  the  record  in  the  original  suit.     As  the  case 
stands,  the  derk  of  records  and  writs  would  not  deliver 
liis  certificate,  to  enable  the  PlaintiiTs  to  set  down  the 
cause,  inasmuch  as  it  would  appear  that  one  of  the  De- 
fendants had  not  answered  the  bill,  and,  therefore,  that 
the  bill  was  incomplete.     The  Defendant  might,  by  a 
plea  or  a  short  answer,  state  the  fact  of  his  bank- 
Tuptcy.     The  formal  and  proper  course  for  the  Defend- 
ant is  to  plead  his  bankruptcy.    Turner  v.  Robinson  (a). 
The  fact  then  appears,  and  the  Plaintiffs  can  proceed 
regularly  with  the  suit.     The  bankruptcy  does  not  cause 
an  abatement.   Lee  v.  Lee{b)»     The  Plaintiffs  may  still 
proceed  to  make  the  pleadings  perfect :  thus,  it  has  been 
held  that  the  bankrupt's  answer,  filed  before  the  bank- 
ruptcy, may,  after  the  bankruptcy,  without  any  irregu- 
larity, be  refused  for  scandal  and  impertinence.    Booth 
V.  Smith  (c).     The  Plaintiffs  proceed  in  their  character 
of  assignees  of  the  original  Plaintiff:  they  are  entitled 
to  the  benefit  of  the  proceedings  which  had  been  taken 
before  the  bankruptcy ;  and  one  incident  is,  their  right 
to  use  the  name  of  the  bankrupt  Plaintiff,  so  far  as  may 
be  necessary,  to  perfect  the  record. 


Robertson 
r. 

SOUTHOATK. 

Argument, 


Vice-Chancellor  : — 

This  is  an  application  by  the  Defendant  to  discharge 
an  attachment  issued  against  him  for  want  of  an  answer, 
or,  in  the  alternative,  to  stay  the  proceedings  against  him. 
It  appears  that  the  Defendant  became  bankrupt  before 
putting  in  his  answer.  On  the  bankruptcy  of  a  de- 
fendant, the  plaintiff  may,  without  being  irregular,  call 
for  an  answer,  and  thereby  put  the  defendant  to  insist 


Nov.  2\s(, 
Judgment, 


(a)  1  Sim.  &  Stu.  S.  {b)  1  Hare,  G17. 

(c)  3  Sim.  639. 
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upon  his  bankruptcy  by  pica  or  answer.  But  if,  in 
Buch  a  case,  the  plaintiff,  instead  of  proceeding  on  the 
record  as  it  stands,  files  a  supplemental  bill  against  the 
assignees  of  the  bankrupt  in  that  character,  it  is  not 
regular — at  least  it  is  not  proper — for  the  plaintiff,  after 
taking  that  step,  to  sue  out  process  of  contempt  against 
the  bankrupt  for  want  of  his  answer  to  the  original 
biU  in  which  the  bankruptcy  is  not  in  issue.  The  pro- 
ceeding is  not  consistent  with  the  fact,  which  is  put 
upon  tlie  record  by  the  supplemental  bill — the  fact  of 
the  bankruptcy.  Nor  is  the  proceeding  in  any  way 
necessary,  for  when  the  bankruptcy  thus  appears,  the 
clerk  of  records  and  writs,  as  a  matter  of  course,  will 
issue  the  usual  certificate  for  setting  down  the  cause 
without  the  bankrupt's  answer*  So,  where  the  plain- 
tiff and  defendant  both  become  bankrupt,  and  different 
assignees  are  appointed,  and  a  bill  is  filed  by  the  phun- 
tiff's  assignees  against  the  defendant's  assignees,  to 
have  the  benefit  of  the  suit.  In  the  case  before  me,  the 
same  persons  are  assignees,  both  of  the  bankrupt  Pliun- 
tiff,  and  of  the  bankrupt  Defendant;  and  there  is  no 
doubt,  that,  before  the  supplemental  bill  was  filed,  pro- 
ceedings to  compel  an  answer  in  the  original  cause  might 
have  been  taken ;  but  after  the  supplemental  bill  is  on 
the  file,  the  assignees  cannot  properly  proceed  in  the 
original  cause,  in  which  the  bankruptcy  is  not  in  issue, 
against  the  bankrupt,  whose  rights  and  liabilities  they 
state  by  their  bill  are  transferred  to  them  by  the  bank* 
ruptcy.  But,  though  it  may  not  be  proper  for  a  party 
who  puts  upon  the  record  the  fact  of  the  bankruptcy  of 
another  to  take  proceedings  in  the  name  of,  or  against, 
the  alleged  bankrupt,  as  if  no  bankruptcy  had  happened, 
it  does  not  of  course  follow,  that  the  alleged  bankrupt 
may  not  proceed  in  his  own  name.  It  is  not  because  a 
person  files  a  bill,  as  supplemental  to  an  existing  suit, 
stating;  that  a  part  y  had  become  bankrupt,  that  there- 
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fore  the  alleged  bankrupt  is  prevented  from  proceeding 
in  the  original  cause.     I,  therefore,  thought  it  right  to 
inquire,  whether,  in  the  present  case,  the  attachment 
which  issued  in  the  name  of  the  bankrupt  Plaintiff  in 
the  original  cause,  was  the  act  of  the  Plaintiff,  insisting 
upon  his  own  right  to  proceed,  and  disputing  the  right 
of  the  assignees  to  treat  him  ns  a  bankrupt;  or,  whether 
iheproceeding  was  that  of  the  assignees.  It  was  properly 
admitted,  that  it  was  in  truth  the  act  of  the  assignees. 
The  solicitor  of  the  Plaintiff  is  now  the  solicitor  of  the 
asagnees.     The  two  suits  are  one.     The  attachment, 
it  appears,  was  issued  out  upon  the  supposition,  that  it 
was  necessary  to  obtain  from  the  Defendant  an  answer 
in  the  original  suit,  to  enable  the  assignees  to  prosecute 
that  suit,  as  it  was  s^d  the  clerk  of  records  and  writs 
would  not  grant  the  usual  certificate  without  it     It  is 
now  admitted  that  he  would  give  the  usual  certificate 
in  the  case  I  have  first  suggested :  I  cannot  myself  dis- 
cover any  distinction  in  substance  between  the  two  cases. 
The  proceeding  in  a  case  like  the  present,  is  no  more 
behind  the  back  of  the  alleged  bankrupt,  than  in  the 
case  I  have  suggested.     But,  without  saying  the  pro- 
ceeding is,  technically  speaking,  irregular,  I  think  it  is 
not  proper  for  the  assignees  to  take  the  step  now  com- 
plained of.     The  motion  should,  however,  have  been 
made  bodi  in  the  original  and  supplemental  causes.     It 
was  said,  that  this  could  not  be  done,  because  the  De- 
fendant now  moving  is  not  so  connected  with  the  sup- 
plemental suit  as  to  entitle  him  to  move  in  it ;  but  that 
is  not  so  as  a  question  of  practice.     It  is  the  common 
case  of  a  supplemental  biU,  filed  to  make  the  suit  per- 
fect in  consequence  of  the  bankruptcy  which  the  assig- 
nees suggest  and  the  bankrupt  admits.    The  Defendant 
IB  entitled  to  an  order  on  his  motion,  if  the  motion  be 
made  in  both  suits.     I  think  the  right  course  will  be, 
not  to  discharge  the  order  for  irregularity,  but  to  stay 
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the  proceedings.  I  give  the  Defendant  leave  to  amend 
the  notice  of  motion^  bj  intituling  it  in  both  causes ;  it 
must  stand  over  for  that  purpose,  and  the  assignees  must 
be  served  with  the  amended  notice.  I  put  the  case  upon 
this  ground^  that,  after  the  fact  of  the  bankruptcy  has 
been  put  upon  the  record  by  the  assignees,  they  ought 
not  to  proceed  in  the  original  suit  as  if  there  were  no 
bankruptcy. 


2(HhFd>. 

Mode  of  alter- 
ing and  cor- 
recting the  title 
of  an  answer, 
which  purports 
to  be  the  an- 
swer of  sereral 
Defendants, 
where  such 
answer  has 
been  sworn  by 
some  of  snch 
Defendants, 
bot  the  others 
refose  to  join 
in  it. 

Argument, 


THATCHER  V.  LAMBERT. 

UNE  of  several  Defendants,  for  whom  an  answer  had 
been  prepared  to  be  put  in  jointly  with  other  Defend- 
ants, refused  to  concur  in  the  answer,  or  put  in  an  an- 
swer alone,  and  stood  out  process  to  contempt*  The 
joint  answer  had  been  sworn  by  the  other  Defendants ; 
but  the  clerk  of  records  and  writs  would  not  file  the 
answer,  unless  it  was  sworn  by  all  the  Defendants 
whose  answer  it  purported  to  be. 


Mr.  Rogers  moved  that  the  answer  might  be  filed  by 
order,  as  the  answer  of  Z.,  M.^  and  iV.,  the  Defendants, 
who  had  in  fact  answered. 


Judgmtnt, 


The  Vice-Chancellor  refused  to  make  the  order. 

The  course  suggested  in  the  Record  Ofiice,  and  after- 
wards pursued,  was  that  of  striking  out  the  name  of  the 
dissenting  Defendant,  and  reswearing  the  answer  by  the 
other  Defendants. 
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WOODS  V.  WOODS.  26th  July. 

1  HIS  case  is  reported  on  diiferent  points  in  1  Mylne  On  the  dismU- 
&  Craig,  401 ;  10  Simons,  197;  3  Hare,  411 ;  and  4  ^ithcostMhc 
Hare,  83.  ^.Tl^^^^^ 

^  it  to  the  Mas- 

ter to  inqoire 

The  suit  was  by  the  children  of  Robert  Woods,  to  set  thcr  it  wm  ne- 
^de  a  sale  and  conveyance  of  his  real  estate  by  his  !|J!^|[Jt^at 
widow,  and  Thomcu  Woods,  whereby  Thainas  Woods  had  several  Defend- 

''  ants,  consisting 

hecome  the  purchaser.     The  widow  and  Thomas  Woods  of  trustees  and 
died  after  the  institution  of  the  suit.     Tliomas  Woods  trusts,  appewv 
devised  the  estate  in  question  to  trustees,  for  the  benefit  ^fi^itor^^and™* 
of  his  family ;  and  the  suit  was  prosecuted  by  supple-  having  no  con- 

,.,-.,  .  1.1  1        flicting  inter- 

mental  bill  agamst  the  parties  taking  the  estate  under  ests,  should 

the  will  of  Thomas  Woods.      The  cause  was  heard  on  ^7arate*i^!° 
the  14th,  15th,  16th,  17th,  and  19th  of  July  ;  when  the  ?!^f"  ^  ^ 

Dill. 

bill  was  dismissed  with  costs.  Reference  to 

the  Master,  un- 

der  the  122nd 

Order  of  May, 
1845,  to  distin- 

Mr.  Anderdon  and  Mr.  Shehbearcy  for  the  Plaintiffs,  guish  the  parts 

said,  that  the  devisees  in  trust  and  parties  beneficially  ^hich  were  of 

interested  under  the  will  of  Thomas  Woods,  appearing  \^^^^^ 

by  the  same  soUcitor,  and  having  in  all  respects  a  com-  "certain  the 

_    _  1-111  .       1    .  costs  thereby 

mon  defence,  had  thought  proper  to  sever  in  their  an-  occasioned, 
swers,  and  had  unnecessarily  increased  the  expense  of  Argument. 
the  suit,  by  filing  two  answers  of  great  length,  instead 
of  one  answer,  which  would  have  been  sufiScient  for 
their  defence.  They  also  said,  that  Defendants  had 
filed  a  cross  bill  for  discovery,  in  which  they  had  set 
out,  with  unnecessary  prolixity,  the  statements  in  the 
original  and  supplemental  bills  and  answers.  They, 
therefore,  submitted,  that  under  the  Order  XXVII  of 
April,  1828,  the  Court  would  make  such  a  direction,  as 
would  protect  the  PlaintiflTs  from  the  unnecessary  costs 
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of  the  separate  answers  :  Farr  v.  Sheriffe  {a).  And 
that,  under  the  Order  CXXII  of  May,  1845,  the  Court 
would  take  notice  of  the  unnecessary  length  of  the  cross 
bill,  and  direct  the  Taxing  Master  to  ascertain  the  costs 
thereby  occasioned  to  the  Plaintiffs. 


Judffmtnt, 


Mr.  Stuart^  Mr.  Koe^  and  Mr.  Miller^  for  the  Defend- 
ants, argued  that  in  a  case  so  entirely  adverse,  not 
founded  on  the  construction  of  any  doubtful  instru- 
ment, or  the  execution  of  any  existing  trust,  it  was 
competent  to  every  Defendant,  if  he  thought  proper, 
to  answer  separately;  and  they  denied  that  the  cross  bill 
contained  statements  not  material  as  a  foundation  for 
the  interrogatories. 


The  Vice-Chancellor  said,  the  case  otFarry.  She- 
riffey  with  respect  to  costs,  did  not,  in  specie,  apply  to 
the  question  in  the  present  case.  The  observations  of 
Lord  Eldon  in  Vansandau  v.  Moore  (i),  were  very  im- 
portant in  a  case  of  this  kind.  It  was  impossible  for 
the  Court  to  lay  down  any  general  rule  that  Defendants 
should  not  sever  in  their  defence,  or  which  should  com- 
pel Defendants,  standing  in  a  certain  relative  position 
with  reference  to  the  question  in  the  cause,  to  appear 
togetiier;  but  the  Court  could  say,  that  if  Defendants, 
in  certain  cases,  thought  proper  unnecessarily  to  sever  in 
their  defences,  they  should  not  be  allowed  the  additional 
costs  thereby  occasioned.  This,  Lord  Eldon  in  that 
case  (c)  says,  the  Court  is  never  called  upon  to  do 
earlier  than  at  the  hearing  of  the  cause.  And,  he  adds, 
— "  When  the  cause  comes  to  be  heard,  it  will  be  the 
duty  of  the  Court  to  consider  attentively  and  anxiously, 
what  was  unnecessary  expense,  and  to  visit  that  unne- 


<a)  4  Hare,  628 


{b)  1  Ross.  441. 


(c)  Id.4M. 
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oessary  expense  upon  those  who  have  created  it  "(a). 
In  the  case  of  Wabh  v.  Dillon  {b\  it  appears  that  the 
Court  referred  it  to  the  Master  to  inquire  whether  it 
was  necessary,  to  protect  the  rights  of  several  Defend- 
ants appearing  by  the  same  solicitor,  that  they  should 
have  answered  separately.  In  this  case,  the  original  bill 
wafi  filed  against  ThomcLS  Woodsy  who  put  in  his  answer, 
and  afterwards  died,  having  devised  his  estate  to  several 
trustees,  upon  trusts  for  the  benefit  of  parties,  who,  with 
the  trustees,  are  Defendants  to  the  supplemental  suit. 
The  Defendants  have  filed  two  long  answers :  one  by 
the  trustees,  and  another  by  the  cestui  que  trusts.  I 
do  not  see  any  sufficient  reason  for  separate  answers, 
and  I  shall  follow  the  case  of  Walsh  v.  Dillon. 
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Upon  the  point  relating  to  the  alleged  prolixity  of 
the  cross  bill,  I  think  it  is  a  case  in  which  I  ought  to 
act  upon  the  122nd  Order. 


It  appearing  to  the  Court  that  the  Defendants,  the 
devisees  of  Thomas  Woods,  appearing  by  the  same  soli* 
citor,  and  having  no  conflicting  interests,  have  answered 
separately,  refer  it  to  the  Master  to  inquire,  and  state 
to  the  Court,  whether  it  was  necessary  or  proper  on  any 
account,  that  the  said  Defendants  should  answer  sepa- 
rately ;  and  if  the  Master  should  find  that  it  was  neces- 
sary or  proper,  let  him  state  the  grounds  upon  which  he 
shall  have  come  to  that  conclusion ;  and  refer  it  to  the 
Master  to  look  into  the  cross  bill,  and  distinguish  what 
parts  thereof  are  of  unnecessary  length,  and  ascertain 
the  c«6ts  occasioned  thereby  to  the  Defendants  thereto. 


The  Defendants  accepted  one  set  of  costs,  and  the  reference, 
with  respect  to  the  several  answers,  was  therefore  not  directed. 


Minute. 


(a)  1  Russ.  456. 


{b)  Note  to  Reade  v.  Sparkes,  1  Moll.  13. 
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tlie  United  Kingdom,  at  their,  Mb,  or  her  free  will  and 
pleasure,  and  without  any  let,  suit,  action,  arrest,  attach- 
i3ient,  or  other  impediment  or  molestation  to  be  offered 
or  done  unto  them,  him,  or  her,  respectively,  or  their, 
bii,  or  her  respective  lands,  tenements,  or  hereditaments, 
^oods,  chattels,  monies,  estate,  or  effects  whatsoever,  by 
^em  the  said  several  parties  thereto  of  the  second  part 
respectively,  or  by  any  or  either  of  them,  or  by  their  or 
siny  or  either  of  their  means,  contrivance,  assent,  or  pro- 
curement, until  the  let  of  May,  1846 ;  and  the  same 
parties  covenanted  that  they  would  not,  during  the  time 
or  period  aforesaid,  sue,  arrest,  attach,  or  prosecute  the 
pl^ntif&,  or  either  of  them,  or  institute  or  prosecute  any 
suit  or  proceeding,  legal  or  equitable,  against  them  or 
either  of  them,  for  or  on  account  of  their  or  any  or  either 
of  their  said  respective  debts,  or  any  part  thereof  re- 
q[>eotively ;  and,  moreover,  that  if  any  such  action,  ar- 
rest,  attachment,  prosecution,   suit,  or  proceeding  as 
aforesaid,  should  be  commenced,  taken,  or  prosecuted 
against  the  plaintiffi,  or  either  of  them,  or  their  or  either 
of  their  persons  or  person,  lands,  tenements,  or  heredita- 
laentB,  goods,  chattels,  estate,  or  effects,  within  the  said 
term  or  period,  by  the  said  defendants,  John  Carlon, 
A  J.  Hitchcock,  T.  Vincenty  Etizabeth  Levy,  Laurence 
Ztevify  A.  Danielsy  C,  King,  and  R,  Hodgson,  or  by  any 
or  either  of  them,  or  by  any  other  person  or  persons,  by 
€Mr  through  their  or  any  or  either  of  their  means,  con- 
trivance, consent,  or  procurement;  then  the  said  plain- 
tiffs, or  either  of  them,  by  virtue  thereof,  should  be 
thenceforth  and  for  ever  acquitted,  exonerated,  and  dis- 
charged, both  at  law  and  in  equity,  of  and  from  all  and 
every  the  debts,  claims,  and  demands  whatsoever,  owing 
to  each  of  them  the  said  defendants,  J,  Carton,  R.  J. 
Hitchcock,   T,  Vincent,  Elizabeth  Levy,  Laurence  Levy, 
A,  Danieb,  C.  King,  and  R.  Hodgson,  by  whom  or  by 
whose  order,  means,  contrivance,  consent,  or  procure- 
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ment,  they  the  «ud  fJaintiffsy  or  either  of  them,  their, 
hiBy  or  her  lands,  tenements,  or  hereditamenti^  goodi^ 
chattels,  monies,  estate?,  or  effects,  siioald  be  oo  sued, 
arrested,  imprisoned,  prosecuted,  or  damnified;  and  that 
the  said  letter  or  covenant  of  license,  in  anj  or  other  of 
the  said  cases,  should  be  and  operate  as  a  releaae  <rf*  and 
might  be  pleaded  in  bar  to  the  same  debts,  daimsi,  and 
demands,  and  to  any  such  action,  suit,  attachment  and 
prosecntion,  process,  or  proceeding  as  afixesaid. 


The  bill  alleged  that  the  Defendant  Lauremce  Zny, 
notwithstanding  the  covenant  and  letter  of  fiooiae;,  had 
issued  execution  on  the  judgment  for  the  amount  <rf*tfae 
bill  of  exchange ;  and  it  prayed  a  dedaraticm  that  the 
debt  of  1 160/.  had  been  fully  satisfied  or  dischaiged  by 
the  Defendant  Laurence  Levy  having  caused  the  goods 
and  chattels  of  the  Plaintiff  to  be  taken  in  executi(»i  on 
the  18th  of  February,  1845 ;  that  the  Pluntifib  might  be 
exonerated  and  discharged  from  the  debt ;  that  the  De- 
fendant might  be  ordered  to  execute  proper  wanants 
for  entering  up  satisfaction  upon  the  judgment;  and 
that,  if  necessary  and  proper,  and  for  the  benefit  of  the 
Plaintiffs,  the  trust  deed  might  be  carried  into  execution 
under  the  direction  of  the  Court. 


The  Defendants,  Laurence  Levy  and  J.  CarbUf  were 
served  with  the  subpoena  to  appear  and  answer  in  the 
usual  way.  The  other  creditors,  R.  J.  Hitchcock,  T. 
Vincent,  Elizabeth  Levy,  Laurence  Levy,  A.  Dameh,  C. 
King,  and  R.  Hodgson,  were  served  with  a  copy  of  the 
bill,  under  the  Order  XXIII  of  August,  1841. 

It  appeared,  that  the  Defendant  Laurence  Levy  had 
recovered  two  judgments  against  the  Plaintiffs,  one  dated 
the  2nd  of  February,  1843,  which  was  the  debt  secured 
by  the  deed ;  and  another  dated  the  10th  of  August, 
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I843y  no  part  of  which  debt  was  secured  by  the  decd^ 
and  whereupon  the  Defendant  was  at  liberty  to  proceed. 
The  case  of  the  Defendant  was,  that  he  had  instructed 
his  solicitor  to  take  proceedings  on  the  second  judgment, 
and  that  his  solicitor,  by  mistake,  had  sued  out  execu- 
tion upon  the  first 
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Mr.  Bacon  and  Mr.  HaUett,  for  the  bill. 


ji^UtH€9^» 


Mr.  RomilJy  and  Mr.  Southgate^  for  the  Defendant 
Laurence  Levy,  objected  that  all  the  creditors  who  were 
parties  to  the  trust  deed,  were  necessary  parties  to  the 
suit,  and  that  it  was  not  su£Scient  to  serve  them  with 
copies  of  the  bilL  [The  Court  reserved  the  question  of 
parties,  until  the  question  in  the  cause,  that  of  the  for- 
feiture of  the  debt,  had  been  argued.]  It  was  then 
contended,  that  this  Court  would  not  interfere  to  give 
efiect  to  a  forfeiture;  that  the  Plaintiff  could  obtain, 
and  had  in  fact  obtained,  relief  at  law ;  for  the  judge  at 
chambers  had,  upon  the  application  of  the  Plaintiff,  or- 
dered the  warrant  of  execution  to  be  cancelled,  as  having 
been  issued  contrary  to  good  faith ;  and  that  it  appeared 
that  no  levy  had  been  in  fact  made,  as  the  officer  was  in 
possession  of  the  property  under  a  prior  execution,  and 
the  second  execution  had  been  lodged  and  withdrawn 
while  the  first  was  still  in  force. 


Vice-Chancellob, — afler  stating  that  the  Plaintiff  Judgment. 
was  entitled  to  have  the  bill  considered  as  seeking  to 
administer  the  trusts  of  the  deed  under  the  direction  of 
the  Court, — that  there  was  not  evidence  upon  which  the 
Court  could  come  to  the  conclusion  that  the  proceedings 
had,  by  mistake,  been  taken  upon  the  judgment  of  the 
2nd  of  February,  1843,  instead  of  that  of  the  10th  of 
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Jtidftmtni, 


August, — and  that  the  qnestioQ  was,  whether  the  Court 
should  give  the  Defendant  an  of^wrtunity  of  trying  that 
question  in  an  issue,  or  should  at  once  dedde  the  point 
against  him, — said: — 

In  this  case,  I  was  requested  by  llie  Defendant's 
counsel  to  express  an  opinion  whether  the  creditora  of 
the  Plaintiffs,  parties  to  the  trust  deed  of  the  21st  An* 
gust,  1843,  other  than  the  trustee  and  llie  Defendant 
Laurence  Levt/y  were  properly  served  with  a  copy  of 
the  bill  under  the  23rd  Order  of  August,  1841 ;  or 
whether  those  creditors  ought  not  to  ha^'e  been  served 
with  a  subpoena,  and  to  have  appeared  and  answered 
the  bill  in  the  usual  way.  It  may,  perhaps,  admit  of 
doubt  whether  a  case  like  this  was  contemplated  by 
that  Order:  but  the  case  is  within  the  terms  of  the 
Order ;  for  the  bill  asks  relief  subject  to  their  daims 
under  the  deed ;  and  as  the  subsequent  Orders  (a)  enable 
them  to  have  the  suit  prosecuted  agunst  them  in  the 
coQunon  way,  if  they  desire  it,  it  is  for  their  benefit 
that  the  Order  should  be  held  to  apply  to  them. 

In  making  these  observations,  it  is  to  be  remem- 
bered, that  I  have  already  expressed  an  opinion,  that 
the  Plaintiffs  are  entitled  to  have  the  suit  conndered 
and  treated  as  a  suit  to  administer  the  trusts  of  the 
deed. 


i}ter€t.  The  Court  directed  three  iasues : — 1.  Whether  the  instruc- 

tions given  by  the  Defendant  Laurence  Levy  to  Charles  Lewit 
88  his  attome}',  in  consequence  of  wliich  a  warrant  was  issued 
by  the  sheriff  of  Middletex  on  the  18th  Februar}',  1846,  to  IcTy 
execution  on  the  judgment  which  the  Defendant  Lamreme$ 
Levy^  on  the  2nd  day  of  February,  184S,  in  her  M^esty's  Court 


{a)  See  Orders  XXVI  and  XXVII  of  August,  1841. 
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of  Exchequer  of  Pleas,  recoverd  against  the  Plaintiff  T,  S,  Duti' 
eowtbcy  for  the  sum  of  1346/.  12^.  Gc/.y  were  instractions  to  levy 
execution  on    the  judgment   which  the  Defendant  Laurence 
-L^efBy^  on  the  10th  August,  1843,  in  her  Majesty's  Court  of  Ex- 
chequer, recovered  against  the  Plaintiff  7*.  S,  Duncamhey  in  the 
Bum  of  1276/.  2g.  6c/.  only.     2.  Whether  the  Defendant  Zati- 
r-emee  Lew^y  or  any  other  person  or  persons,  hy  or  through  his 
contrivance,  consent,  or  procurement,  has,  since  the  date 
d  execution  of  a  certain  indenture,  dated  the  21st  August, 
1.843^  and  made  between  the  Plaintiff  of  the  first  part,  and  the 
X>efendant  Laurenee  Levy^  and  the  other  persons  therein  named, 
of  the  second  part,  and  one  J.  Carlon  of  the  third  part,  and 
<3ariiig  the  term  or  period  in  the  aud  indenture  mentioned,  sued, 
arrested,  attached,  or  prosecuted  the  Plaintiffs,  or  one  of  them,  or 
xnstituted  or  prosecuted  some  suit  or  proceeding,  legal  or  equitable, 
<0r  or  on  account  of  his  debt  in  the  said  indenture  mentioned,  or 
■ome  part  thereof,  against  the  Plaintiffs,  or  one  of  them,  or  their  or 
Any  of  their  person  or  persons,  lands,  tenements,  or  hereditaments, 
^ooda,  chattels,  estate,  or  effects,  contrary  to  the  true  intent  and 
meaning  of  the  said  indenture.    3.  Whether  some  action,  at- 
'tachment,  prosecution,  suit,  or  proceeding,  has  been  commenced, 
taken,  or  prosecuted  against  the  Plaintiffs,  or  one  of  them,  either 
in  their,  or  one  of  their,  persons  or  person,  lands,  tenements,  or 
liereditaments,  goods,  chattels,  estate,  or  effects,  within  the  term 
or  period  in  the  said  indenture  mentioned,  by  the  said  Defendant, 
or  by  some  person  or  persons  by  or  through  his  means,  consent,  or 
procurement,  contrary  to  the  true  intent  and  meaning  of  the 
said  indenture,  whereby  the  Plaintiffs,  or  one  of  them,  their, 
his,  or  her  lands,  tenements,  and  hereditaments,  goods,  chattels, 
monies,  estates,  or  effects,  have  been  sued,  arrested,  imprisoned, 
pnnecnted,  or  damnified. 


1846. 


Decree. 
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6th  Nov.  HUNTER  V.  MACKLEW. 

A.,  having  a  JjY  indentures  of  lease  and  release,  dated  the  14tli 
*^L^*d^'oT^  an<*  15*  of  May,  1824,  being  a  settlement  made  upcm 
io  §trict  settle-    the  marriage  of  Sir  Francis  Vincent  with  Augusta  Ehza- 

ment,  subject  .        r  . 

to  a  mortgage  betk,  his  wife.  Certain  real  estates  were  conveyed  to  the 

property  for  a  ^^^  of  Carnarvon  and  the  Earl  of  Rosfyn,  their  heirs 

Tm^demiMd  ^^^  assigns,  to  Certain  uses  therein  mentioned,  with  a 

tiie  property  proviso,  that,  notwithstanding  any  of  the  said  limitations 

200  years  if  he  or  trusts,  it  should  be  lawful  for  Sir  Francis  Vincent, 

Ufe.   Avvjf  ^™  ®^^  *^^^  *®  decease  of  Dame  Mary  Vincent,  (sub- 

^^^foQ^  ject  to  a  certain  rent-charge),  by  any  deed  to  be  exe- 

irears  filed  his  cuted  as  therein  mentioned,  to  charge  a  competent  part 

the  termor  for  of  the  Said  settled  estates,  or  the  estates  therrinafter 

lT^?he  covenanted  to  be  settled,  with  any  sum,  not  exceedbg 

first  mortgagee  3000/.,  for  fumishin£^  the  mansion-house  of  IMden  HalL 

of  the  estate: ,  ,  ,     .  . 

Held,  that  A.,  and  to  raise  the  same  monies  by  appointing  the  said 
ZmZ^te,  hereditaments  for  any  term  of  years  in  possession,  unto 
temo'f 200**  ^^y  person  or  i)er8ons  willing  to  make  the  advance 
years,  was  a  ne-  thereof  by  way  of  mortgage,  subject  to  redemption 

upon  repayment  of  the  monies  to  be  charged,  and  in- 
terest at  51  per  cent,  per  annum.     Dame  Mary  Vincent 
died  in  January,  1826.     By  indenture,  dated  the  30th 
of  August,  1826,  Sir  Francis  Vincent^  in  consideration 
of  3000/.  lent  to  him  by  H.  H.  Frazer^  demised  the 
settled  estates,  under  the  power  in  the  settiement,  to 
H.  H.  Frazer^  his  executors,  administrators,  and  iMMngq<s 
for  the  term  of  1000  years,  with  a  proviso  for  redemption^ 
on  repayment  by  Sir  Francis  Vincent^  his  heirs,  executors^ 
and  administrators,  or  other  the  person  or  persons  wlu^ 
might  be  interested  in  or  entitled  to  the  sfdd  heredi--^ 
taments,  of  the  said  3000/.  and  interest     The  moi 
debt  to  Frazery  and  the  securities  for  the  same,  were,  L 
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August,  1830,  transferred  to  the  trustees  of  the  Provi- 
dent Institution. 

By  an  indenture,  dat^d  the  23rd  of  March,  1837,  Sir 
Francis  Vincent  granted  and  demised  the  same  estates 
to  John  Lydcy  his  executors,  &c.,  for  the  term  of  200 
years,  if  the  said  Sir  Francis  Vincent  should  so  long  live, 
subject  to  the  several  charges  and  incumbrances  on  the 
life  estate  of  the  said  Sir  Francis  Vincent^  and  subject 
to  the  said  mortgage  for  3000^,  with  a  proviso  for  re- 
demption on  payment  to  Lyde  of  1 9877.  and  interest  on 
the  23rd  of  March,  1838,  and  a  power  of  sale  on  de- 
fault of  such  payment.  Default  was  made;  and  in  1843, 
the  power  of  sale  was  exercised,  and  the  Plaintiff  be- 
came the  purchaser  of  the  premises  for  the  residue  of 
the  said  term  of  200  years. 

The  bill  stating  the  foregoing  case,  was  filed  in  De- 
cember, 1845,  against  the  Defendants,  the  trustees  of  the 
Provident  Institution,  in  whom  the  mortgage  of  3000/L 
was  vested,  under  the  indenture  of  30th  August,  1836; 
and  it  prayed  an  account  of  what  was  due  on  that  mort- 
gage; and  that,  upon  payment  by  the  Phuntiff  to  the 
Defendants  of  what  should  be  so  found  due,  the  De- 
fendants might  be  decreed  to  assign  or  convey  the  mort- 
gaged premises  to  the  Plaintiff,  or  as  he  should  direct^ 
and  to  deliver  to  the  Plaintiff  the  title-deeds  and  evi- 
dences relating  thereto. 

The  Defendant,  A.  Henderson,  one  of  the  trustees  of 
the  Provident  Institution,  by  his  answer,  said,  he  was 
advised  that  Sir  Francis  Vincent  ought  to  be  a  party  to 
the  suit,  and  that  he  had  been  informed  there  were 
several  other  incumbrances  on  the  said  mortgaged  pre- 
mises subsequent  to  the  said  mortgage  of  SOOO/L 
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HUNTBR 
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Macklbw. 


Statemeni* 
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HUNTSR 

V. 

Mackuiw. 


llie  cause  was  set  down  by  the  Plaintiff  onder  Order 
XXXIX  of  August,  184 19  on  the  objection  for  want 
of  parties. 


ArffWKiiiHtt 


Mr.  Foiktt,  for  the  Defendant,  in  support  of  the  ob- 
jection. The  Defendants  represent  the  first  mortga- 
gees. Since  their  mortgage,  a  term  of  200  years  has 
been  carved  out  of  the  equity  of  redemption,  or  out  of 
the  life  estate  of  Sir  Francis  Vtncenty  which  is  a  part  of 
the  equity  of  redemption  ;  and  upon  tins  derivative  in- 
terest the  bill  is  founded.  The  Plaintiff  therefore  can- 
not have  a  more  extensive  right  than  his  mortgagor. 
Now,  what  are  the  rights  of  the  mortgagees  upon  a  bill 
for  redemption  filed  by  the  mortgagor?  Their  rights 
are,  to  compel  the  mortgagor  to  work  out  the  remedy 
which  he  has  resorted  to,  and  pay  off  the  mortgagees; 
or,  on  default,  that  the  bill  for  redemption  shall  operate 
in  favour  of  the  mortgagees,  and  result  in  a  foreclosure. 
The  mortgagees  may  require  that  the  suit  shall  be  framed 
so  as  to  have  this  effect,  whether  it  be  filed  by  the  mort- 
gagor himself,  or  persons  claiming  partial  interests  in  the 
property  as  second  mortgagees.  But  the  suit  cannot  have 
this  effect  unless  it  is  so  framed,  that  all  persons  interest- 
ed in  the  equity  of  redemption  may  be  bound  by  the  fore- 
closure, which  may  be  the  effect  of  default  of  payment 
As  the  suit  is  now  framed,  Sir  Francis  Vincent  would 
not  be  bound  by  the  result  of  this  suit :  Farmef  v.  Oir- 
tis  (fl),  Anderson  v.  Staiher  (b).  The  other  incumbran- 
cers referred  to,  both  in  the  bill  and  answer,  as  having 
charges  on  the  mortgaged  premises,  or  on  the  life  estate 
of  Sir  Francis  Vincent  therein,  are  also  necessary  par- 
ties on  the  same  grounds,  all  of  them  having  interests 
carved  out  of  the  equity  of  redemption. 


{a)  2  Sim.  466. 


(b)  2  CoU.  209. 
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Mr.  SouthgatCy  for  the  PlaintifF. — The  objection  must 

be  confined  to  Sir  Francis  Vincent  alone :  the  suggestion 

in  the  answer  with  regard  to  the  other  incumbrancers  is 

not  80  made,  as  to  entitle  the  Defendants  to  call  upon 

tbe  Court  in  this  stage  of  the  cause  for  a  decision  of 

thskt  question.     With  regard  to  Sir  Francis  Vincent,  the 

objection  assumes  that  a  second  mortgagee  is  not  entitled 

ix)  pay  off  or  redeem  a  first  mortgagee,  without  the  con- 

<5urrence  of  the  mortgagor.     This  is  contrary  to  the  au- 

-tihorities:  Smithy.  Green  {a).     The  ground  upon  which 

farmer  v.  Curtis  and  the  case  of  Fell  v.  Brown  (Jb)  is  put 

Yyj  the  Vice-Chancellor  Knight  Bruce,  in  his  judgment 

in  Anderson  v.  Stather  (c),  does  not  apply  to  this  case. 
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Mackliw. 
Argumtnt. 


Mr.  Follett,  in  reply,  submitted,  that  if  the  facts  upon 
^hich  an  objection  for  want  of  parties  arose,  appeared 
"upon  the  pleadings,  the  suggestion  that  there  were  neces- 
sary parties  absent,  was  sufficiently  made  by  the  answer, 
to  enable  the  Court  to  determine  the  question  upon  this 
argument 


Vice-Chancellor  : — 

The  only  objection  which  I  have  now  to  consider  is, 
the  objection  that  Sir  Francis  Vincent  ought  to  be  a 
party.  A  mere  statement  of  facts,  from  which  it  might 
appear  that  other  persons  are  necessary  parties,  with- 
out pointing  out  the  parties  required,  is  not  such  a  sug- 
gestion of  a  defect  of  parties  as  amounts  to  an  objection 
within  the  meaning  of  the  39th  Order. 


Judgment. 


Under  a  power  created  in  the  settlement  of  the  estate, 
it  appears  that  Sir  Francis  Vincent  was  enabled  to  charge 
the  estate  with  3000/.,  in  priority  to  all  other  charges 


(a)  1  CoU.  655.        {h)  2  Bro.  C.  C.  270.         (r)  2  Coll.  212. 
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except  one.  The  power  was  acoor^i^Texercued.  The 
eqnhy  of  redemptioii,  as  I  nnderstaiid  it,  was  rested  in 
Sir  Frameu  Tmetmt  for  life^  with  renuuiiderB  over  in 
strict  settlement.  Sir  Francis  Vhuxmi  then  creiites  a 
term  of  200  years  by  way  of  mortgage  on  his  life  estate 
and  gives  the  mortgagee  a  power  of  sale:  that  power  of 
sale  has  been  exercised.  The  interest  of  Sir  FrameiM 
Vhuxnt  in  soch  a  case  may  be  very  small ;  bnt  it  can- 
not, I  think,  be  lUsregarded.  In  strictness,  he  is  a  ne- 
cessary party.  In  principle,  there  is  no  diffeienoe  be- 
tween two  hundred  years  and  twenty  years* 

Objection  allowed,  with  costs. 


CURLING  V.  FLIGHT. 


1845. 

To  a  rtaOor'u  oEVERAL  shares,  or  parts  of  shares,  of  oo[^r,  lead, 

^^,^^  and  tin  mines  in  JFaks  and  OnrnwaU,  were  offered  by 

•  contract  to  the  Plaintiff  for  sale  by  auction,  in  October,  1844,  at 

I  minei,  in-  the  Auction  Mart,  in  the  city  of  London^  and  the  De- 

rS^wwi  fendant  was  the  highest  bidder  for  eight  lots,  described 

notboondto  ^s   follows : — One  192nd  part  or   share  in  the  Tre- 

gifc  other  evi-  .... 

denoeofliit       savean   mine,  in  the  district  of  Gevennapy   in   Cont^ 
ibarci  thn        waU;  one  274th  part  or  share  in  Wheal  Jewel  Copper 

Mine,  in  Gevennap;  one  274th  part  or  share  in  ditto; 
.         .  ^     three  fourth  parts  of  a  94th   part  or  share   in  East 

fcgtitcra  Of  the  ,,      . 

nmet,  and  that  Wheal  CroAy  Mine,  in  Camborne  district;  one  200th 

share  in  Botallack  Tin  and  Copper  Mine,  near  Land's 


atteatcdez- 
tractafrom  the 
ooat-bookaor 


had  reftiaed  to 
accept  aoch 
eridence, — ^bat 
not  allcfinf 
that  the  Plain- 
tUTwas  miable 
to  gife  other 
eridence  of  hit 

title, the  Defendant  demurred  i^Held,  that,  as  the  Plaintiff  was  not  precluded  from  gir- 

ing  other  evidence  of  his  title  if  neccsaary,  the  demurrer  must  be  oyerruled. 


End;  one  100th  part  or  share  in  the  Go^nan  Lead 
Mine,  in  the  district  neBV  Aberystwith ;  one  100th  share 
ditto;  five  1000th  parts  or  shares  in  Stray  Park  and 
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Camborne  Vean  Copper  Mines.  Afler  the  sale,  the 
Defendant's  solicitor  applied  to  the  PlaintifiTs  solicitor 
for  an  abstract  of  the  title.  The  Plaintiff's  solicitor 
answered,  that  it  was  not  the  custom  on  the  sale  of 
mining  shares  for  the  vendor  to  deliver  an  abstract  of 
any  other  evidence  of  title,  than  the  certificate  of  the 
purser  or  book-keeper  of  the  mine ;  that  the  vendor  is 
entered  and  registered  as  the  owner  of  such  shares  in 
the  cost  book  of  the  mining  concern,  of  which  the  shares 
are  a  part ;  and  that  the  authorised  substitution  by  the 
purser  of  the  purchaser's  name  in  the  cost-book  for  that 
of  the  vendor,  and  a  deed  of  transfer  from  the  vendor, 
IB  all  that  is  necessary.  The  Defendant's  solicitor  in- 
sisted on  the  necessity  of  abstracts ;  and  the  Plaintiff's 
solicitor  ultimately  (without  admitting  the  Defendant's 
right  to  demand  it,)  furnished  him  with  copies  of  letters 
from  the  pursers  of  the  several  mines,  certifying  that 
the  Plaintiff^s  testator  was  possessed  of  the  shares  com- 
prised in  the  contract,  and  also  an  abstract  of  the  will  of 
the  testator,  under  which  the  Plaintiff  was  appointed 
executor  and  empowered  to  sell  the  property.  The 
Defendant's  solicitor  replied,  that  the  materials  furnished 
were  no  evidence  of  the  Plaintiff's  title.  The  Pl^dntiff 's 
solicitor  subsequently  procured  extracts  from  the  cost- 
books  kept  as  registers  of  shares  in  the  several  mining 
concerns,  that  the  shares  comprised  in  the  contract 
stood  in  the  name  of  the  testator  as  the  proprietor 
thereof  at  the  time  of  his  death;  and  such  extracts  were 
attested  by  the  declarations  of  the  pursers  or  book- 
keepers made  under  the  statute  5  &  6  Will.  4,  c.  62. 
The  Defendant  refusing  to  accept  the  documents  fur- 
nished, as  sufficient  evidence  of  the  title,  the  Plaintiff 
filed  his  bill  for  specific  performance  of  the  contract, 
and  payment  of  the  purchase-money. 


1846. 

CURLIMO 
V. 

Flight. 
Statement. 


The  Defendant  demurred. 


VOL.  V. 


s 


H.  W. 
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Argumeni. 
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Mr.  fFood  and  Mr.  Bacouy  for  the  bilL 

Mr.  RomiUy  and  Mr.  RogerSy  for  the  demurrer. — The 
cmly  question  in  dispute  between  the  parties  is,  whether 
a  Tender  of  mining  shares  is  bound  to  give  any  other 
evidence  of  his  title  than  the  extracts  from  the  cost 
books  of  the  mines;  or  whether  the  purchaser  is  bound 
to  accept  such  extracts  as  conclusive  evidence  of  such 
title.  It  appears  by  the  bill  that  the  Defendant  has 
made  no  other  objection,  and  that,  subject  to  that  ques- 
tion, he  is  wiUing  to  complete  the  contract.  In  such  a 
case,  where  the  question  in  the  cause  distinctly  appears 
upon  the  bill,  the  Court  would  determine  that  question 
on  the  demurrer. 


Judgment, 


Vicb-Chancellor  : — 

If  the  vendor,  seeking  specific  performance  of  a  con- 
tract in  this  Coiirt,  should  state  by  his  bill  that  he  had  a 
certain  title,  or  a  title  founded  upon  certain  instruments, 
and  that  he  was  not  able  to  give  any  other  title  than  that 
which  he  stated,  the  Court  might,  upon  tlie  demurrer 
of  the  purchaser,  decide  whether  the  title  stated  upon 
the  bill  was  or  was  not  such  a  title  as  this  Court  would 
compel  the  purchaser  to  take;  but  when  the  vendor 
states  only  that  it  is  customary,  with  reference  to  the 
subject  of  the  contract,  to  furnish  certain  evidence  of 
title,  which  he  has  procured  or  is  ready  to  give,  and  in- 
sists that  the  purchaser  is  bound  to  accept  such  evidence, 
without  saying  that  he  cannot  shew  any  other  title,  a 
demurrer  to  the  bill  cannot  be  sustained.  If  the  Court 
were  to  be  of  opinion  that  the  evidence  of  title  tendered 
by  the  Plaintiff  was  insufficient,  still  the  demurrer  coidd 
not  be  allowed,  without  holding  that  the  mistake  of  the 
Plaintiff,  in  the  tender  of  insufficient  evidence  of  title, 
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had  deprived  him  of  the  right  of  ooming  for  a  specifio 
performance  of  the  contract,  although,  in  truth,  he  had 
other  evidence  which  would  make  the  title  good. 
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Mr.  Rogers  then  submitted,  that  the  Court  would  in 
such  a  case,  without  overruling  the  demurrer,  refer  it  to 
the  Master  to  inquire  into  the  title.  The  answer  of  the 
Defendant  was  not  necessary  to  that  reference.  BaU 
manno  v.  Lumley  (a). 

Mr.  Bacon  said,  that,  in  Balmanno  v.  Lumley^  the 
Plaintiff  had  chosen  to  ask  for  the  reference  without 
waiting  for  the  answer.  It  was  not  at  the  option  of  the 
Defendant  that  the  answer  would  be  dispensed  with. 

Demurrer  overruled  with  costs. 


1846. 
Curling 

V. 

Plight. 
JmdgmefU, 


The  Defendant  then  put  in  his  answer.  The  answer 
insisted,  that  any  question  or  inquiry  as  to  the  habit  or 
custom  of  purchasers  of  mining  shares  to  require  only 
that  the  title  should  be  deduced  or  evidenced  in  a  cer- 
tain way,  was  wholly  irrelevant  to  the  question  of  law 
in  this  case,  whether  the  defendant  was  not,  as  he  was 
advised,  and  insisted,  entitled  to  an  abstract  of  the  deed 
or  other  constitution,  in  each  case,  of  the  mine  or  com- 
pany; and  of  the  title  to  or  interest  in  the  mine  itself, 
with  a  statement  of  what  had  been  paid  on  each  share, 
and  of  what  liabilities  each  share  was  subject  to ;  and 
a  r^ular  deduction  of  the  title  to  the  share  from  its 
origin;  whether  in  fact  the  Defendant  could  not  require, 
as  he  insisted,  the  ordinary  title  which  would  be  proper 
on  the  sale  of  a  share  of  an  estate,  combined  with  an 
interest  in  a  partnership. 

(a)  1  V.  &  B.  224. 
82 


248 


CASES  IN  CHANCERY. 


1846. 
Curling 

V, 

Flight. 

Argument, 

April  VJih. 

Reference  of 
title,  apon  mo- 
tion by  the 
PUintiff  (the 
Tendor)  after 
aniwer,  not- 
withstanding 
the  question  in 
dispute  in  the 
cause  might 
have  been  con- 
Teniently  de- 
termined by  the 
Court,  at  the 
hearing,  with- 
out a  nrference. 


The  Plaintiff  moved  for  a  reference  of  the  title. 

Mr.  fVood  and  Mr.  Bacon^  for  the  motion. — The  con- 
tract is  admitted  by  the  answer,  and  the  Defendant  has 
not  set  up  the  Statute  of  Frauds,  or  any  other  objec- 
tion, as  a  bar  to  the  right  of  the  Plaintiff  to  enforce  it. 

Mr.  Romilly  and  Mr.  Roger Sy  for  the  Defendant,  said, 
the  question  between  the  parties  was  not  purely  a  ques- 
tion of  title.  It  was  a  question  as  to  the  principle  upon 
which  the  title  was  to  be  investigated.  It  was  a  case  in 
which  the  Plaintiff  might  and  ought  to  have  set  down 
the  cause  upon  bill  and  answer,  so  that  the  Court  might 
have  disposed  of  the  point  at  the  hearing  without  the 
further  expense  and  delay  of  a  reference.  They  re- 
ferred to  2  Sugden,  Vendors  and  Purchasers,  pp.  35,  36, 
10th  ed. 


Judgmeni. 

Whether  the 
question  in  a 
cause  be,  what 
evidence  of  title 
the  vendor  is 
bound  to  give ; 
or  whether  he 
is  able  to  give 
sufficient  evi- 
dence,— the 
question  is 
equally  one  of 
title,  and  the 
proper  subject 
of  a  reference. 


The  Vice-chancellor  said,  it  was  perhaps  a  case 
which  might  have  been  conveniently  disposed  of  at  the 
hearing.  He  could  not  understand  the  distinction  at- 
tempted to  be  made  in  the  present  case,  between  a 
question  of  title  and  a  question  of  the  principle  upon 
which  a  title  should  be  inquired  into.  It  was  incum- 
bent upon  the  Plaintiff  to  shew,  either  in  one  way  or 
another,  that  he  had  power  to  give  the  Defendant  that 
which  he  had  contracted  to  sell  to  him.  The  question 
was,  therefore,  in  fact,  a  question  of  title ;  and  the  Plain- 
tiff was  entitled  to  the  reference  which  he  asked  by  his 
motion.  The  Master  would  inquire  whether  the  Plain- 
tiff could  make  a  good  title  to  the  shares  mentioned  in 
the  pleadings;  and,  if  he  could,  when  such  title  was  first 
shewn* 
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GREEN  V.  PERTWEE.  2ndSieth 

July. 

1  HE  testator  in  the  cause,  by  his  will,  dated  in  1839,  The  te«tator 

deyised  his  real  estate  to  the  executors  and  trustees  oi  and  personal 

his  will,  upon  trust  for  sale,  and  directed  that  the  net  tutors,  npon 

monies  to  arise  from  such  sale  or  sales,  (after  deducting  ^^^^^*  ^^    ^ 

^  ,  ^   oonvertion  and 

the  expenses  attending  the  same),  together  with  the  payment  there- 
rents  and  profits  of  the  premises  until  the  sale,  should  fimeral  and      ' 
become  and  be  taken  and  deemed  to  be  part  of  his  per-  ^^J^^^ 
acmal  estate,  and  be  applied  as  thereinafter  mentioned;  legacies,  to 

-  ,      stand  possessed 

and  bequeathed  the  whole  of  his  personal  estate  to  his  of  the  residue, 
executors  therein  named,  upon  trust  to  call  in  and  convert  J^^  Uxtotea 
the  same  into  money,  and  stand  possessed  of  the  whole  ^^  parts  or 

•^ '  *^  shares,  which 

of  such  personal  estate  when  converted,  and  of  the  net  he  bequeathed 
proceeds  of  the  s^d  real  estate,  and  the  rents  and  profits,  named  in  his 
after  and  subject  to  the  payment  of  all  his  debts,  funeral  jj^ared^that  if 
and  testamentary  expenses,  the  legacies  given  by  his  will,  the  net  residue 
and  which  he  might  thereafter  give  by  any  codicil,  the  perty,  after 
charges  of  proving  his  will,  and  all  charges  incident  to  deStef&c?, 
the  executorship  thereof^  upon  trust,  in  the  first  place,  ^^^^^ 
to  divide  the  same  into  ten  equal  parts  or  shares,  and  to  10,000/.  only 
stand  possessed  of  the  said  parts  or  shares,  upon  trust  piicabie  to  the 
for  the  several  persons  therein  named.     And  the  testa-  (ix)oo/!"to  each 
tor  declared  his  will  to  be,  that,  in  case  the  net  residue  ^■'^«)  *  ^^^  '^^ 
of  his  property,  after  paying  all  his  debts,  legacies,  and  testator  gave 
testamentary  and  other  charges  and  expenses,  should  be  his  said  pro^ 
found  to  exceed  the  sum  of  10,000/.,  then  the  sum  of  Sf'^^  ^°°^ 

tne  sum  of 

10,000/L  only  thereof  should  be  applicable  to  the  trusts  lo.ooo/.  to  hu 
thereinbefore  declared,  and  that  each  share  should  be  nieces  in  equal 
satisfied  by  the  payment  of  1000/.     And  in  that  case  ^^a^*** 
the  testator  bequeathed  all  the  residue  of  his  said  pro-  '^^  *^®  P?y* 

^  ^         ment  of  debts, 

&e.,  exceeded 
10,000/.     One  of  the  tenth  shares  of  ^e  10,000/.  lapsed  by  the  death,  in  the  testator's 

snare  of 


i,  of  one  of  the  ten  legatees  : — Held,  that  the  lapsed  share  of  1000/.  did  not  pass  aa 
resldiie  to  the  nephews  and  nieoes,  bat  was  undisposed  of. 
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Statement, 


perty  beyond  the  said  sum  of  10,000/L  unto,  and  to  be 
equally  divided  between  and  amongst,  all  and  every  his 
nephews  and  nieces  who  should  live  to  attain  the  age  of 
twenty-one  years,  share  and  share  alike. 

The  residue  of  the  real  and  personal  estate  of  the  tes- 
tator, after  payment  of  his  debts,  legacies,  and  the  other 
expenses,  exceeded  the  sum  of  10,0002.  One  of  the 
shares  of  lOOOZ.  lapsed  by  the  death  of  a  legatee  of  one 
of  the  ten  shares  in  the  lifetime  of  the  testator. 

The  question  was,  whether  the  lapsed  share  of  lOOOZi 
belonged  to  the  nephews  and  nieces  in  their  character 
of  residuary  legatees,  or  whether  it  was  undisposed  o^ 
and  belonged  to  the  next  of  kin.  The  question  was 
raised  upon  demurrer  to  the  bill  of  the  nephews  and 
nieces  of  the  testator. 


Argument. 


Mr.  RomiUy  and  Mr.  Hallett,  for  the  testator's  nephevrs 
and  nieces. — The  lapsed  share  passes  by  the  bequest  of 
residue.  Bland  v.  Lamb  (a),  Easum  v.  Appkford  (fi), 
Thb  has  always  been  the  principle  with  reference  to 
personal  estate,  {Leake  y.  Robinson  (c)  ),  and  it  is  now, 
under  the  Statute  of  Wills  (<f),  the  rule  not  only  as  to 
personal  estate,  but  also  as  to  that  part  of  the  lapsed 
share  which  arose  from  the  real  estate. 


Mr.  Anderdon,  Mr.  Wood,  Mr.  Bacon,  and  Mr.  Walpoky 
for  the  heir-at-law  of  the  testator,  who  was  one  of  hia- 
next  of  kin,  and  also  for  the  other  next  of  kin.-*-The  gift 
to  the  nephews  and  nieces  is  a  gift  only  of  the  excess  o^" 
the  residue,  beyond  the  10,000/.  No  part  of  the  10,000L 

(a)  2  J.  &  W.  402.  (c)  2  Mer.  392. 

\h)  6  My.  &  C.  66;  JS.  C,       (<Z)  7  W.  4  &  1  Vict  c  28, 
10  Sim.  274.  s.  25. 
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ifl  giTen  to  them.  A  part  of  that  som^  having  lapsed^ 
creates  to  that  extent  an  mteatacy.  The  lapsed  sum  of 
10002.  Ui  a  part  of  the  residue  apportioned  by  the  te»* 
tator  amongst  eeyeral  legatees,  and  in  such  a  case,  where 
the  gifl  of  a  portion  of  the  residue  fiuls,  the  portion  so 
^yen  does  not  pass  to  the  other  residuary  legatees,  but 
is  treated  bb  undisposed  of:  Attorney- Oeneral  v.  Jokfh' 
itane  (a),  Lloyd  v.  Lloyd  (A),  Skrynuher  v.  N^rtheole  {e). 
Being  undisposed  o^  the  heir-at-law  is  entitled  to  that 
part  which  arose  from  real  estate,  imd  the  next  of  kin 
to  the  personal  The  cases  of  HairfiM  r.  Daxi^  (li)  ttid 
Daven  y.  Dewes  (e)  were  also  cited. 
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184& 

GmsBK 

PkRTWia. 


The  decision  of  the  Court  upon  the  demurrer  cannot 
determine  the  question  as  between  the  defendants,  the 
heir-at-law  and  next  of  kin;  that  question  must  be 
settled  in  some  other  manner. 


ViCB^HAKCELLOB,  ftfter  Stating  the  words  of  the 


The  share  in  the  sum  of  10,000/.,  which  has  become 
lapsed  by  the  death  of  the  l^tee  in  the  life-timie  of 
the  testator,  will  be  undisposed  of,  unless  it  passes  xmAsx 
the  residuary  clause  of  the  will ;  and  the  question  is — 
whether  the  word  ''  residue,''  as  used  in  the  latter  part 
of  the  second  clause,  must  be  understood  as  desmbing 
the  general  residue  of  the  testator's  estate,  or  only  ihA 
excess  of  the  estate  oyer  the  sum  of  10,0002.  The 
word  ''residue,"  in  its  large  and  general  sense,  Gom«*^ 
prebends  whatever  in  the  events  which  happen  turns 
out  to  be  uncBsposed  of;  but  if  it  appears  that  the  word 
''residue'*  is  used  in  a  more  restricted  sense,  in  that 


Jufy  m. 

Judgment, 


(a)  Ambl.  677. 
{h)  4  Beat.  231. 
(c)  1  Swans.  666. 


(i)  1  Coll.  C.  C.  416. 
(tf)  3  P.  Wmfl.  40. 
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JwifwmaU, 


restricted  sense  the  Court  is  bound  to  construe  it 
N0W5  if  in  this  case  the  question  depended  upon  this^ 
whether  the  testator  intended  his  nephews  and  nieces  to 
take  his  personal  estate,  except  such  parts  as  he  had 
effectually  disposed  of  by  his  will,  the  answer  to  that 
question  must  be  in  the  n^atire.  If  the  trust  estate^ 
afler  paying  the  debts  and  l^acies,  had  been  one  shil- 
ling less  than  10,0002.,  the  nephews  and  nieces  would 
have  taken  nothing,  although  the  l^atees  had  all  died 
in  the  lifetime  of  the  testator.  And  if  that  be  admitted, 
it  is  difficult  to  believe  that  the  testator  could  have  in- 
tended by  the  second  clause  not  merely  that  the  nephews 
and  nieces  should  take  any  excess,  but  that,  with  the 
excess,  they  should  take  ako  what  was  not  given  them 
unless  that  excess  existed. 


It  is  not  however  by  speculation  that  the  case  must  be 
decided.  The  word  ^^  residue,"  as  used  in  the  beginning 
of  the  will,  clearly  means  general  residue.  Of  that 
there  can  be  no  doubt  When  therefore  the  testator,  in 
the  concluding  part  of  the  clause,  gives  10,000/.  out  of 
that  residue  to  the  ten  legatees,  and  declares  that  the 
residue  shall  go  to  his  nephews  and  nieces,  it  is  of 
necessity  that  the  word  ^^  residue  "  in  that  place  means 
not  the  general  residue  in  its  extended  sense,  but  the 
excess  of  the  general  residue  over  and  above  tiie  10,000L 
and  nothing  more.  This  construction  is  supported,  I 
think,  by  the  cases  of  Skrymsher  v.  Northcate  (a),  Ucj/d 
V.  Lloyd  (b)f  Page  v.  Leapingw€U{c)y  and  the  other  cases 
cited. 

Let  the  costs  be  paid  out  of  the  general  estate  of  the 
testator;  for  a  different  construction  might  have  beeik. 
put  upon  the  will  without  violence  to  the  language. 


(a)  1  Swans.  566.        (5)  4  Beav.  231.        (c)  18  Yes.  463. 


CASES  IN  CHANCERY.  253 

1846. 


COX  V.  BARNARD.  20thSi2Ut 

AprtL 
1  HE  bill  was  filed  to  establish  the  will  of  the  testator^  Tn  a  suit  to 
John  lyde^  and  for  the  execution  of  the  trusts  thereof^  tnutoofa^m 
under  the  direction  of  the  Court.     The  bill  also  prayed  ^"^  ^^ 

,    ,        ,         estates  to  trus- 

an  account  of  the  real  estates  of  the  testator^  distinguish-  tees  for  certam 
ing  the  estates  devised  in  trust  for  the  Phuntiff^  and  and  after  their ' 
those  devised  in  trust  for  the  Defendants,  John  Malyn^  ^^^^^^ 
Elizabeth^  his  wife,  and  their  children ;  and  in  case  the  Pp^*""  ^  P^o 

discharges  for 

personal  estate  should  be  insufficient  to  pay  the  debts  the  proceeds 
and  funeral  and  testamentary  expenses,  that  the  defi-  wdprofiS^'and 
dency  might  be  apportioned  between  the  estates  devised  I^  rtimd"*^'*^'* 
as  aforesaid.  wssed  orthe 

monies  to  arise 
thereby,  upon 

The  testator,  by  his  will  and  codicils,  made  in  the  cSidrwI^of  the 
years  1842  and  1843,  devised  certain  estates  at  Dept-  tenants  for  life, 

'^       the  tmstees 

fordj  in  the  county  of  Keniy  unto  and  to  the  use  of  John  and  the  tenants 
3amcard  and  Elizabeth  Porter ^  their  heirs  and  assigns.  Defendants^ 
upon  trust  from  time  to  time  to  pay  the  rents  and  pro-  ^°'  **!^^^^ 
fits  of  the  said  hereditaments  imto  John  Malyn  and  his  sale  until  after 

,  the  death  of  the 

assigns  for  his  life,  and  from  and  after  his  decease  to  pay  tenants  for  life, 
the  said  rents  and  profits  unto  Elizabeth  the  wife  of  tithstoding^^' 
the  said  John  Malyn^  in  case  she  should  be  then  living,  *^\^^^'^^ 
during  her  life,  for  her  separate  use,  and  so  that  she  1841,  directed 

•       1 ,  ,  .       ,  •  ,  .  ,      that  the  child- 

should  have  no  power  to  charge  or  incumber  such  rents  ren  of  the 
and  profits  or  the  accruing  payments  thereof.   The  devise  giJJJSd  he'^iMdo 
then  proceeded: — "And  immediately  after  the  decease  of  partiM^ 
the  survivor  of  them,  the  siud  John  Malyn  and  Elizabeth     statement. 
his  wife  do  and  shall  stand  seised  and  possessed  of  the  sdd 
hereditaments  and  premises,  upon  trust,  that  they  the  said 
John  Barnard  and  Elizabeth  Porter,  or  the  survivor  of 
them,  his  or  her  heirs  or  assigns,  do  and  shall  absolutely 
sell  the  said  hereditaments  and  premises,  either  toge- 
ther or  in  separate  parcels,  and  either  by  public  auction 
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1846w  or  private  contract,  and  conTcr  and  assure  tbe  same  unto 
the  purchaser  or  purchasers  thereof^  as  he,  she,  or  the^ 
shall  direct,  and  receive  the  monies  arising  fincHn  the 
sale  or  sales  thereof,  and  give  effectual  dischaiges  for 
the  same,  exonerating  the  purchaser  or  purchasers  from 
aD  liabilitT  in  respect  of  the  applicatim  thereof*  And 
I  direct  that  until  such  sale  or  sales  the  rents  and  proflfs 
of  the  said  here£taments^  or  of  such  part  thereof  a§ 
shall  from  time  to  time  remain  unsold,  shall  be  piid 
unto  the  person  or  persons  who,  under  the  tmsfes 
hereinafter  craitained,  would  be  entitled  to  the  in^ 
come  and  proceeds  of  the  monies  arimng  therefrom; 
and  I  hereby  direct  and  dechue  that  the  said  JMii 
Barnard  and  JEKzabeih  Porter^  and  the  surviyor  of 
them,  his  or  her  executors  or  adminiatrators^  diall 
stand  possessed  of  the  monies  to  arise  from  the  afore- 
siud  sale^  and  the  rents  and  profits  in  the  meantime,  in 
trust  for  such  child  or  children  of  the  said  John  Mdfym 
and  EUzabeth  his  wiie,  as,  being  a  son  <Nr  sons^  shall 
attain  the  age  of  twenty-one  years,  or,  bdng  a  daughter 
or  daughters,  shall  attain  that  age  or  marry,  equalty  to 
be  divided  between  them  if  more  than  one." 

The  testator  also  gave  his  trustees  a  power  of  leaang 
the  premises  during  the  lives  of  the  tenants  for  life,  and 
of  the  survivor  of  them,  for  any  time  not  exceeding 
seven  years,  at  a  rack  rent. 

At  the  hearing  of  the  cause,  a  preliminary  objection 
was  taken,  that  the  children  of  the  Defendants,  Johm 
Mafyn  and  EUzabeth  his  wife,  were  necessary  parties  to 
the  suit,  and  were  not  before  the  Court 


Argwnent.  Mr.  Romilfy  and  Mr.  Hvbbacky  for  the  Plaintifi^  sub* 
mitted,  that,  under  the  Order  XXX  of  August,  1841, 
the  children  of  Mr.  and  Mrs.  Malyn  were  not  necessaiy 
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parties.  The  parents  who  took  the  preceding  life  estates 
under  the  will  were  before  the  Court,  because,  in  their 
lifetime,  the  trustees  had  no  powers  of  sale :  upon  the 
death  of  the  tenants  for  life,  the  trusts  for  sale  would 
take  e£Eect,  and  the  trustees  were  then  empowered  to 
sell  the  estate,  and  give  discharges  for  the  proceeds,  and 
for  the  rents  and  profits.  The  trustees,  therefore,  re- 
presented the  children  of  Mr.  and  Mrs.  Atah/ny  the  par- 
ties beneficially  entitled  in  remiunder,  within  the  mean- 
ing of  the  order,  so  as  to  dispense  with  the  necessity  of 
making  them  parties  to  the  suit 


ld46. 


Argununt. 


Mr.  Kenyan  Parhery  Mr.  Woody  Mr.  Schombergy  Mr. 
Baldane,  Mr.  Cankrieny  and  Mr.  Anster/y  for  the  several 
other  parties. 


Vicb-Chakcelloe  : — 

I  entertain  some  doubt  whether  this  case  is  within 
tlie  terms  of  the  SOth  Order.    That  Order  was  intended 
to  apply  to  real  estate  the  principle  which  was  applied 
in  the  case  of  personalty.   The  executor  represented  the 
entire  personal  estate,  and  the  parties  beneficially  in- 
terested were  never  made  parties.    Under  this  rule  per- 
sonal prc^rfy  to  any  extent  was  administered  by  the 
Court     With  regard  to  real  estate  it  was  otherwise. 
Notwithstanding  the  trustees  might  have  the  most  un- 
limited powers  of  dealing  with  the  estate,  the  partie» 
beneficially  interested,  however  small  or  remote  their 
interest  might  be,  were  still  held  to  be  necessary  par- 
ties.    The  order  was  designed  (as  far  as  it  goes)  to 
give  the  same  representative  character  to  devisees  in 
trust  of  real  estate,  which  the  principles  of  the  Court 
gave  to  executors,  in  cases  where  the  powers  of  the 
devisees  were  equivalent  to  the  powers  of  executors. 
The  order  is,  ^^that,  in  all  suits  concerning  real  estate 
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Id46.  whidi  10  vested  in  trustees  hj  derise,  snd  sodi  tnis- 
tees  are  competent  to  seU  and  give  disdiaiges  for  the 
proceeds  of  the  sale,  and  for  the  rents  and  profits  of 
the  estate,  sach  tmstees  shall  represent  the  persons 
benefidallY  interested  in  the  estate,  or  the  proceeds,  or 
the  rents  and  profits,  in  the  same  manner  and  to  the 
same  extent  as  the  execatOTs  or  admimstrators,  in  soits 
concerning  personal  estate,  represent  the  persons  boie- 
fidaUy  interested  in  such  perscxial  estate."  I  beliere 
the  Lord  Chancellor  of  Ireland  has  made  a  genend 
order  applicable  to  suits  in  that  country,  which  extends 
the  representation  by  trustees  of  real  estate  nnich  fiv- 
ther.  It  has,  howerer,  been  thou^t  proper  to  limit 
the  order  in  question,  until  the  safety  of  the  principle 
diall  have  been  proved  by  its  operation  in  practice.  In 
this  case  the  devisees  in  trust  have  no  present  power 
to  sell :  the  power  of  sale  does  not  ccnne  into  openJdaa 
during  the  lifetime  of  the  tenants  for  life.  The  trustees 
have  not,  therefore,  that  dominion  over  the  estate  whidi 
executors  have  at  law  over  the  personal  property  of  a 
testator.  The  order  refers  to  the  possession  of  analogous 
powers  in  the  two  cases ; — to  powers  which  the  execu- 
tors actually  have  at  the  time  the  Court  is  called  upon 
to  administer  the  estate,  and  not  to  powers  which  ihef 
will  have  at  a  future  time,  or  afler  a  certain  event  shaU 
have  happened.  I  think,  therefore,  that  this  is  a  case 
in  which,  even  if  the  circumstances  bring  it  within  the 
language  of  the  order,  I  ought  to  exercise  the  discretion 
given  to  the  Court  in  the  latter  part  of  the  order,  and 
direct  tiiat  the  persons  interested  in  remainder  be  made 
parties  to  the  suit. 
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THE  GOVERNORS  OF  CHRIST'S  HOSPITAL     May  2nd. 
V.  ATTORNEY-GENERAL. 

X  HE  Plaintiffs  were  the  trustees  of  funds  which  had  The  proper 
been  bequeathed  to  them  from  time  to  time  for  the  liber-  S^^JS^atu^ 
ation  of  prisoners,  for  debts  imder  40*.     The  operation  5jjJ^  ^^i^ 
of  the  recent  statutes  relating  to  imprisonment  for  debt  information  of 
having  deprived  the  charity  of  its  objects,  the  Plaintiffs  General;  bat 
filed  their  bill  to  obtain  the  direction  of  the  Court  for  may'Sfa^in 
the  future  administration  of  the  trust  funds.  makin£:  the  •«*">•*  *^ 

Attorney-Gc- 

Attomey-Genend  the  Defendant.  nerai  to  have 

theacooonti  of 
the  charity 
^—^—  taken,  and  to 

be  personaUy 

Mr.  White,  for  the  Bill.  fr^uS^ty 

inreipect 
thereof,  sab* 

Mr.  Wray,  for  the  Attorney-General^  said  that  the  mitting  to  lodi 

course  taken  by  the  Fhuntiffs  was  novel.     The  proper  Attomey-Gc- 

course  would  have  been  for  the  trustees  to  have  brought  ^^JJ^,^^ 

the  case  before  the  Attomey-Greneral^  that  the  suit  against  them  in 

.   t  .    ,  ,  x»  J    •      xi.  I-      •        an  information; 

might  nave  been  framed  m  the  common  way^  by  m-  and  in  the  same 
formation^ — the  Attorney-General  being  informant^  and  SJj|^y.Gaieni 
the  trustees,  who  were  the  accounting  parties,  the  De-  desires  it,  tte 

iendantS.  rect  a  reference 

for  a  scheme. 

ViCB-ChANCELLOR  :—  JudgmtiU. 

The  proper  and  formal  shape  of  a  suit  for  determin- 
ing the  mode  in  which  the  funds  belonging  to  a  cha- 
rity should  be  administered  is  by  the  information  of 
the  Attorney-General.  I  do  not,  however,  see  why  the 
trustees  of  property  applicable  to  charitable  purposes 
may  not,  like  any  other  trustees,  come  to  this  Court 
to  have  the  accounts  of  the  trusts  taken,  and  to  be 
discharged  from  personal  liability.  But  the  truen 
tees;,  although  they  are  Plaintiffs,  must  in  such  a  case 
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1846.  submit  to  account  in  the  same  manner,  and   to  the 

-, '  same  extent,  as  the  Attorney-General  might  have  re- 

GoTBRNORs  OF  quired  if  they  had  been  Defendants.     I  will  refer  it  to 

Christ's 

Hospital  the  Master  to  settle  a  scheme  for  the  future  disposition 

Att^-Gen.  ^^  ^®  funds  of  the  charity,  if  the  Counsel  for  the  At- 


Jmdgment. 


tomey-General  asks  for  that  direction,  or  does  not  object 
to  its  being  made  in  this  suit. 


i^Ajjr26<A  HARBIDGE  v.  WOGAN. 

25th  March.    T% 

In  a  marriage    JOT  an  indenture  of  settlement,  dated  the  7th  of  July, 

jS^Srt^o^  1841,  between  the  Plaintiff  Letitia  Harhidge  (then  Le- 

wife  was  con-     titia    Wogan)  of  the  first   part,  the  Plaintiff  William 

▼ej6d  and  as*  /»    i  i  i       -i-v 

signed  in  trust    Harbidge  of  the   second   part,  the  Defendant  William 

hit  for  her  Wogan  and  T,  E.  Lander  of  the  third  part,  and  the 
JSSSJJto  Defendants  William  Wogan  and  J.  Fletcher  of  the  fourth 
tbehnsband  for  part,  reciting  that  the  Plaintiff  ZeftVwz  was  seised  in  fee- 
mainder  to  the  simple  of  Certain  freehold  property  at  Sliiffnall,  in  the 
them^riage  county  of  Salop,  and  was  entitled  to  a  sum  of  1100/., 
and  in  ^^^^  invested  on  a  mortgage  security ;  and  that  a  marriage 
marriage,  to  the  had  been  agreed  upon  between  the  Plaintiffs;  and  that, 
wife  and  his  upon  the  treaty  for  such  intended  marriage,  it  was 
the  mSriage  ^g'^®^  between  the  parties  that  the  said  freehold  pro- 
the  husband      pertv,  and  the  said  sum  of  1100/.,  should  be  conveyed 

and  wife  filed      ^      -^  -^ 

their  bill, 

charging  that  the  brotiier,  who  was  one  of  the  trustees  of  the  settlement,  in  concert  with  the 
solicitor's  derk,  who  took  the  instructions  for,  and  attended  the  execution  of  the  settle- 
ment, had  fraudulently  omitted  or  erased  from  the  deed  a  general  power  of  appointment 
by  the  wife,  in  defeult  of  issue  of  the  marriage,  and  praying  that  th<e  settlement  might  be 
rectified  by  inserting  such  a  power.  The  wife  did  not  prove  the  instructions  for  the  in- 
sertion of  such  a  power,  nor  the  fraud  in  omitting  or  erasing  it,  but  it  appeared  by  the 
evidence  that  the  power  had  been  introduced  in  the  draft  settlement  prepared  by  counsel, 
and  also  in  the  engrossment ;  and  the  answer  of  the  brother  stated,  that,  the  power  hav- 
ing been  noticed  by  him  when  the  engrossment  was  read  over  to  him,  he  objected  to  it,  as 
not  being  according  to  his  underetanding  of  the  intentions  of  the  wife,  when  the  solicitor's 
clerk  admitted  it  was  not,  and  struck  it  out.  The  Court  held,  that  it  was  the  duty  of  the 
brother,  as  one  of  the  trustees,  not  to  have  permitted  the  power  to  be  struck  out  without 
the  express  directions  of  the  intended  wife  on  that  point ;  and  that  relief  might  be  given  in 
the  suit,  subject  to  the  Question  whether  the  wife  knew,  when  she  executed  Sie  settlement, 
that  it  did  not  contun  tne  power. 
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and  aaaigiied  to  the  Defendants  WilKam  Wogan  and  J. 
Fletcher^  their  heirs,  executors,  &c.,  upon  and  for  the 
trusts,  intents,  and  purposes,  and  with,  under,  and  sub- 
ject to  the  powers,  provisions,  declarations,  and  agree- 
ments thereinafter  expressed  and  declared ;  the  Plaintiff 
Letitia  granted  and  released,  and  assigned  and  trans- 
ferredj  unto  the  Defendants  WiUiam    IVogan  and  J. 
FletcJieTy  their  heirs,  executors,  &c.,  the  said  freehold 
hereditaments,  and  the  sdd  sum  of  llOOil,  and  the  in- 
terest to  become  due  thereon  in  trust  for  the  Plaintiff 
Letitia  and  her  assigns,  until  the  marriage ;  and  after 
the  solemnization  thereof,  upon  trust  for  the  separate 
use  of  the  Plaintiff  Letitia^  independent  of  the  Plaintiff 
WUUam  Harbidge,  or  any  future  husband,  but  without 
any  restraint  upon  anticipation ;  and  from  and  after  the 
decease  of  the  Plaintiff  Letitia,  upon  trust  for  the  Plain- 
tiff WilKam  Harbidge  and  his  assigns  for  his  life,  and 
immediately  after  the  decease  of  the  survivor  of  the  said 
Plaintiffs,  then  upon  trust  for  the  children  of  the  mar- 
riagCf  as  therein  mentioned ;  and  if  none  of  such  children 
flhould  attain  vested  interests  as  therein  mentioned,  then 
upon  trust  for  the  Defendant  WiUmm  Wogan  and  his 
Ikisigos  for  his  life,  remainder  in  trust  for  his  children 
as  tenants  in  common;  and  in  case  none  of  such  children 
should  attain  vested  interests  as  therein  mentioned, 
then  m  trust  for  the  Defendant   WtlUam  Wogan,  his 
heirs,  executors,  and  administrators  for  ever.     And  the 
indenture  contained  provisions  for  the  maintenance  and 
advancement  of  the  children  of  the  marriage,  for  the 
sale  of  the  trust  premises  by  the  trustees,  with  the  con- 
sent of  the  Plaintiffs,  or  of  the  survivor  of  them,  for  the 
investment  of  the  trust  monies,  and  change  of  the  se- 
curities at  the  discretion  of  the  trustees,  upon  the  request 
of  the  Plaintifis,  or  the  survivor  of  them,  and  for  the  ap- 
pdntment  of  new  trustees :  it  also  contained  provisions 
that  the  receipts  of  the  trustees  should  be  good  lUs- 
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charges  for  the  trust  funds,  and  for  the  indemnity  of  the 
trustees. 

The  marriage  of  the  said  Plaintiffs  took  place  soon 
after  the  date  of  the  settlement 


The  bill  was  filed  in  March,  1842,  by  Letitia  Har- 
hidge  (by  her  next  friend),  and  William  Harbidgcy  against 
the  Defendant  William  Wogan,  and  J.  Fletcher,  the  trus- 
tees of  the  settlement ;  the  children  of  William  Wogan, 
the  parties  to  whom  the  property  was  limited  in  remain- 
der; and  John  Bulger ^  who,  as  the  clerk  of  Mr.  Robin- 
soUi  a  solicitor  at  Wellington,  managed  the  business  of 
the  latter  at  Shiffnal,  and  had  been  employed  in  the  pre- 
paration of  the  deed  of  settlement  The  bill  alleged,  that, 
upon  the  treaty  for  the  marriage,  it  had  been  expressly 
stipulated  and  agreed  by  and  between  the  Plaintiffs, 
that  the  property  of  the  Plaintiff  Z^fe'fta  should  be  settled 
upon  and  for  the  benefit  of  the  Plaintiffs  and  the  children 
of  the  marriage,  if  any ;  and,  in  default  of  any  children 
who  should  attain  vested  interests,  that  the  Plaintiff  ie- 
titia  should  have  a  general  absolute  power  of  appoint- 
ment and  disposition  of  the  said  property  by  deed  or 
will,  subject  to  the  interests  to  be  limited  to  the  Plain- 
tiffs and  the  children  of  the  marriage,  and,  in  default  of 
such  appointment,  for  the  benefit  of  the  Defendant  Wil-- 
Uam  Wogan  and  his  children ;  that  the  Plaintiff  instruct* 
ed  Bulger  to  prepare  the  settlement,  and  gave  him 
express  instructions  to  insert  in  it  such  power  of  ap- 
pointment by  her;  and  such  power  was  accordingly  in- 
serted in  the  draft,  and  in  the  original  engrossment  of 
the  settlement  ft'om  the  draft;  but  that  the  power  was 
afterwards  struck  out  of  the  engrossment  by  the  con- 
trivance and  fraud  of  the  Defendant  William  Wogan, 
and  the  s^dd  John  Bulger^  without  the  consent  of  the 
Plaintiffs.    The  bill  alleged  that  the  settlement  was  exe- 
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cuted  by  the  Plaintiff  Letitia  without  being  read  over  to 
her,  and  without  any  intimation  that  the  power  of  ap- 
pointment had  been  struck  out  or  omitted ;  and  that  it 
was  not  until  some  time  afler  the  marriage,  when  they 
applied  to  Bulger  for  and  obtained  a  copy  of  the  settle- 
ment, that  they  became  aware  that  it  did  not  contain 
SQch  power  of  appointment. 


1846. 
Harbidob 
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statement. 


The  bill  prayed  that  the  erasure  or  omission  of  the 
power  of  appointment  by  the  Plaintiff  Letitia  from  the 
settlement  might  be  declared  fraudulent  as  against  the 
Plaintiffs ;  and  that  it  might  be  declared  that  the  Plain- 
tiff Letitia  is  entitled  (subject  to  the  trusts  in  favour  of 
the  Plaintiffs  and  their  children)  to  appoint  and  dispose 
of  the  property  and  funds  comprised  in  the  settlement 
as  she  might  think  proper,  in  priority  to  the  trusts  in 
favour  of  the  Defendant  William  Wogan  and  his  child- 
ren; and  that,  if  necessary  or  proper,  a  new  deed  of 
settlement  might  be  decreed  to  be  executed  by  aU  pro- 
per parties  for  effecting  the  purposes  aforesaid ;  that  a 
new  trustee  might  be  appointed  instead  of  the  Defend- 
ant William  Wogan;  for  a  receiver;  and  that  the  De- 
fendants William  Wogan  and  John  Bulger  might  be 
decreed  to  pay  the  costs  of  the  suit. 


The  Defendant  WilUam  Wogan,  by  his  answer,  said 
that  the  Plaintiff  Letitia  was  his  sister,  and  they  had  no 
other  near  relation  except  their  mother ;  and  that  the 
Plaintiff,  before  her  marriage,  had,  of  her  own  accord, 
stated  to  the  Defendant  her  intention  to  settle  her  pro- 
perty upon  the  Defendant  and  his  children  afler  the 
death  of  herself  and  her  then  intended  husband ;  and 
that  she  did  not  express  any  intention  of  reserving  to 
herself  a  general  power  of  disposition ;  that  the  Plaintiff 
Wilham  Harbidge  was  a  farmer's  bailiff,  in  indigent  cir- 
cnmBtances,  and  the  Defendant  was  very  averse  to  the 
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marriage^  and  feared  that  the  PlaintiiF  wonld  difliriiMita 
his  wife's  property  if  he  could  iDfluence  her  to  give  him 
power  over  it     The  answer  stated,  that,  having  le* 
luctandj  consented  to  be  a  trustee  of  the  settlement,  he 
called  on  John  Bulger,  at  his  request,  at  the  office  of 
Mr.  Robhuofij  in  Shiffnaly  in  July,  1841,  to  execute  the 
deed ;  that  Bulger  then  read  over  the  engrossment,  and 
the  Defendant,  perceiving  that  it  contained  a  general 
and  absolute  power  to  the  Plaintiff  Lttkia  of  i^ppoint* 
ment  and  disposition  over  the  property,  snb}ect  to  the 
life  interests  of  herself  and  her  intended  husband,  and 
the  interests  of  her  children  if  she  should  have  any, 
told  Bulger  that  the  settlement  in  that  rei^iect  was 
not  according  to  the  statement  which  had  been  befim 
made  to  him  of  its  intended  contents,  and  that  he  (the 
Defendant)  considered  the  settlement  would  in  that 
shape  he  useless,  as  it  would  be  no  security  to  Ub 
sister  against  the  solicitations  of  her  intended  husband; 
that  Bulger  inmiediately  said  it  was  true  that  the  set- 
tlement with  respect  to  the  said  power  was  not  accord- 
ing to  the  instructions  which  he  had  received,  and  that 
the  power  had  been  introduced  by  a  mistake  of  Mr. 
Robinson ;  and  Bulger  thereupon,  immediately  and  of 
his  own  accord,  and  not  at  the  instance  in  any  way  of 
tlie  Defendant,  struck  out  with  hb  pen  the  power  firom 
the  engrossment,  stating  to  the  Defendant  that  he  would 
explain  the  obliteration  to  the  Plaintiflb,  and  that  he 
was  certain  it  would  be  agreeable  and  satisfiustory  to 
them.     The  Defendant  said,  that  he  desired  Bulger  to 
be  very  particular  in  explaining  to  both  the  PlaintiA 
the  effect  of  the  alteration  previous  to  their  execution  of 
the  settlement,  which  he  promised;  and  the  Defendnt 
thereupon,  in  the  full  conviction  that  the  settlementy  as 
altered,  was  in  full  accordance  with  the  intentiona  of  the 
Plaintiffs,  executed  the  same,  and  accompanied  B^Jger 
to  the  house  of  his  mother,  where  the  Plaintiff  Letik 
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then  reeided,  and  where  she  then  (though  not  in  the  De- 
fendant's presence)  executed  the  deed.  The  Defendant 
denied  that  it  was  ever  stipulated  or  agreed  by  the 
Plaintiffs,  that  the  Plaintiff  Letitia  should  have  such 
power  of  appointment  as  the  bill  alleged ;  and  he  denied 
that  the  Plaintiffs  had  executed  the  same  without  having 
leceived  any  intimation  that  the  power  of  appoinUnent 
was  struck  out,  but,  on  the  contrary,  the  Defendant 
said  he  believed  they  executed  the  same  with  full  know- 
ledge that  it  contained  no  such  power;  and  he  wholly 
denied  the  fraud  imputed  to  him  by  the  bilL 
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The  Defendant  Fletcher,  the  other  trustee,  had  no 
personal  knowledge  on  the  subject,  and  submitted  to  act 
iB  the  Court  should  direct.  The  children  of  the  De- 
fendant Woffan  were  infants,  and  submitted  their  rights 
and  interests  to  the  protection  of  the  Court.  The  De- 
fendant Bulger  died  after  the  suit  was  instituted,  and 
before  he  had  put  in  any  answer  to  the  bill. 


The  Plaintiffs  went  into  evidence  in  support  of  the 
bilL  Ann  Franks,  who  had  been  a  servant  of  the  Plain- 
tiff LetUia^s  mother  for  several  years  before  and  at  the 
time  of  the  marriage,  deposed,  that  she  had  frequently 
heard  the  Plaintiffs,  before  their  marriage,  talking  of 
having  the  property  settled;  and  that  she  heard  the 
PlainLiff  Letitia  say  she  should  wish  to  have  the  deed 
made  so  that  she  should  have  the  property  for  her  life, 
and  that  then  it  should  go  to  her  husband  for  his  life, 
and  that»  after  that,  she  should  have  a  power  of  willing 
it  away  to  whom  she  pleased,  as  she  might  wish  to  leave 
it  to  her  brother  and  his  children ;  that  she  heard  the 
Phintiff  express  herself  to  the  same  effect  to  Bulger ,  in 
a  conversation  respecting  the  settlement  before  the  mar^ 
riage ;  that  the  Plaintiff  was  then  nearly  fifly  years  of 
age ;  that  the  witness  heard  what  passed  on  the  exeou- 

t2 
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\^4€.  ^^  ^  the  deed  by  the  Fhintiff  XwdiiB,  and  thmt  no 
ezfJanadon  of  the  deed  was  then  giv^en  by  Bmlgtr^  but 
that  he  only  pooited  out  where  the  FUntiff  was  to  dgn 
her  name^ 


Air.  RMmMm.  was  examined  on  the  part  of  the  De- 
fendant h'iiiiam  fFoyoM,  and  deposed  that  BmJger  had 
been  the  managing  derk  of  his  bnaneas  at  Skiffmd; 
that  Bmfyer  had  prepared  a  dnfk  of  the  maniage  setde* 
ment  of  the  Phunti£&,  and  deliTered  it  to  lum  (Mr.  Bo^ 
bmson),  and  requested  him  to  draw  another  draft  there- 
from, treating  the  first  dnrfk  as  instroctions;  that  soch 
draft  was  the  only  information  he  (Mr.  Bobuuom)  le- 
ceived  of  the  intentions  of  the  Plaintifls;  that  the  draffe 
he  so  remved  from  Bulger  did  not  ccmtain  the  power  oP 
disposition  by  the  VhiniaS  LetUiaj  subject  to  the  interest 
of  the  husband  and  wife,  and  chOdren  of  the  maniage; 
that  he  did  not  settle  the  draft  he  so  reoeivedy  but  sent 
instructions  to  counsel  to  prepare  another  draf^  and  in 
such  instructions  directed  that  the  draft  should  contain 
a  power  to  enable  the  Plaintiff  Ze^cfta  to  dispose  of  the 
trust  property  to  any  person  she  pleased ;  that  he  bad 
no  authority  for  so  doing,  and  was  not  instructed  by 
the  Plaintiffs  or  Bulgery  or  any  other  person,  to  haye 
such  power  inserted;  but  be  directed  the  same  to  be  in- 
serted of  his  own  accord,  fancying  it  might  be  an  over- 
sight on  the  part  of  Bulger ^  and  finding  several  other 
usual  clauses  were  omitted,  which  he  thought  ought  to 
have  been  inserted ;  that  he  referred,  in  giving  such  in- 
structions, only  to  the  possibility  of  the  Plaintiff  marry- 
ing again,  and  to  enable  her  to  provide  for  a  second 
family ;  that  the  draft  was  prepared  by  counsel  firom 
such  instructions,  and  that  the  settlement  was  engrossed 
from  the  draft  so  prepared  by  counsel;  that  Bulger  after- 
wards told  the  witness  that  the  power  of  appointment, 
ought  not  to  have  been  inserted  in  the  instmctioD^ 
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the  PImntlff  Letitia  was  an  elderly  person,  and  there 
was  no  necessity  for  the  precaution;  and  the  witness 
thereupon  directed  Bulger  to  strike  it  out  of  the  draft, 
when  the  same  was  returned  from  counsel.  Several 
other  witnesses  also  deposed  to  language  and  declara- 
tions by  the  Plaintiff  Letitia,  to  the  effect  that  the  settle- 
ment was  framed  in  conformity  with  her  desire  and 
instructions. 
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Siaiement, 


Mr.  Romilly  and  Mr.  Rogers,  for  the  Plaintiffs. — ^The 
evidence,  if  it  does  not  establish  a  case  of  fraud  against 
the  Defendant  Wogan,  and  the  deceased  Defendant 
Bulger,  at  least  establishes  the  fact  that  the  settlement 
has  not  been  framed  in  accordance  with  the  intentions 
of  the  Pl^tiffs,  or  with  the  instructions  which  were 
given  for  its  preparation.  This  is  sufficient  to  entitle 
the  Plaintiffs  to  the  relief  which  is  prayed  by  the  suit, 
so  far  as  it  extends  to  the  rectification  of  the  settlement, 
by  the  introduction  of  the  power  of  appointment.  They 
dted  Beaumont  v.  Bramley  {a).  The  Duke  of  Bedford  v. 
The  Marquis  of  Ahercom  {b),  Pearce  v.  Verbeke  (c),  and 
The  Marquis  of  Breadalbane  v.  The  Marquis  of  Chau" 
dos  (d).  It  must  not  be  forgotten  that,  by  the  death  of 
Bulger,  the  Plaintiffs  had  lost  the  benefit  of  discovery 
from  him. 


Argument. 


Mr.  Tinney  and  Mr.  G,  L.  Russell,  for  the  Defendant 
William  Wogan  and  his  children. — The  case  made  by 
the  bill  is  not  a  case  of  mistake,  but  of  fraud.  If  the 
Pl^tifis  fail  in  establishing  the  fraud,  they  fail  in  the 
suit.  Even  supposing  that  the  suit  had  been  framed 
for  relief  on  the  ground  of  mistake,  it  must  still  fail; 
for,  so  far  from  any  mistake  having  been  proved,  the 


(a)  T.  &  R.  41. 

\h)  1  Myl.  &  Cr.  312. 


(c)  2  Beav.  333. 

(d)  2  Myl.  &  Cr.  711. 


I 
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best  evidence  of  which  such  a  case  admitted  had  been 
given,  that  the  settlement,  as  it  stood,  was  in  perfect 
conformity  with  the  intentions  of  the  plaintiff  Mrs,  Har- 
bidffe,  as  those  intentions  had  been  always  expressed  bo- 
fore  the  marriage. 

Mr.  Kenyan  Parker,  Mr.  Faber,  and  Mr.  Rudally  for 
the  other  Defendants. 


Fth.  25M. 


Judgment. 


Vice-Chancellor  : — 

At  the  time  of  the  marriage  of  the  Plaintiff  TVUliam 
Harbidge  with  the  other  Plaintiff,  Letitia  his  wife,  Letitia 
was  entitled  to  personal  property  amounting  to  about 
1000/.,  and  to  a  small  freehold  estate;  and,  upon  the  oc- 
casion of  the  marriage,  it  was  agreed  that  the  property 
of  Letitia  should  be  the  subject  of  settlement;  and  a 
settlement  was  accordingly  made.  By  the  terms  of  this 
settlement  the  property  stands  limited  to  the  separate 
use  of  Letitia  for  life,  with  remainder  to  her  husband 
for  life,  w^ith  remainder  to  the  children  of  the  marriage; 
and,  in  default  of  children,  the  property  stands  limited 
to  the  Defendant  William  Wogan  (the  brother  of  Le- 
titia, and  one  of  the  trustees  of  the  settlement)  for  his 
life,  with  remainder  to  his  children.  The  settlement 
contains  no  limitation  or  power  enabling  Mrs.  Har- 
bidffe,  in  the  event  of  there  being  no  children  of  the  mar- 
riage, to  dispose  of  the  property,  so  as  to  defeat  the 
ultimate  limitation  to  William  Wogan  and  his  children. 
There  are  at  present  no  children  of  the  marriage ;  but 
according  to  the  terms  of  the  settlement,  subject  to  the 
interests  of  any  children  who  may  be  bom,  the  property 
will  vest  absolutely  in  William  Woga?i  and  his  children. 
The  bill  insists  that  the  settlement  ought  to  have  con- 
tained a  power  enabling  IVIrs.  Harbidge  to  dispose  of  the 
property  in  the  event  of  there  being  no  cliildren  of  the 
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narriage;  aixl  it  insists  that  the  settlement,  as  engrossed, 
€3id  contain  such  a  power,  but  that  it  was  afterwards 
struck  oat  by  a  fraudulent  contrivance  to  which  WiUiam 
Wogan  was  a  party ;  and  the  suit,  in  fact,  seeks  to  have 
it  declared  that  WiJtiam  Wogan  and  his  children  are  to 
1)6  treated  as  trustees  for  Mrs.  Harhidge,  so  far  as  to 
give  her  a  power  over  the  property ;  or,  in  other  words, 
lo  have  that  power  inserted  in  the  settlements 
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I  was  of  opinion,  and  stated  at  the  hearing  of  the 
cause,  that  there  did  not  appear  to  me  anything  in 
the  mere  terms  of  the  settlement  itself,  in  the  absence 
of  fraud,  which  could  enable  the  Court  to  give  the 
relief  prayed;  although  it  might  be  unreasonable,  as 
well  as  unusual,  that  the  power  should  be  omitted.  I 
was  also  of  opinion,  that,  on  the  ground  of  mistake 
merely,  the  Court  could  not  give  the  relief.  The  an- 
swer states  that  the  power,  after  having  been  delibe- 
rately inserted  in  the  settlement,  has  been  struck  out ; 
and  ih»  case,  therefore,  if  it  rests  upon  anything,  can 
only  rest  upon  fraud.  But,  though  the  terms  of  the 
settlement,  standing  alone,  would  not  be  ground  for  im- 
peaching the  form  of  the  settlement  as  it  stands,  it  is 
impossible  to  deny  that  these  terms  may  be  a  material 
circumstance  to  be  considered,  taken  in  connexion  with 
the  other  circumstances  of  the  case. 


Now,  in  order  to  try  tins  case,  I  will  suppose  what  I 
believe  to  be  according  to  the  fact,  that  the  instructions 
given  by  Mrs.  Harbidge  to  Bulges  were  in  substance  the 
same  as  those  expressed  in  the  articles  as  they  now 
stand :  that  is,  to  settle  the  property  upon  herself  for 
her  separate  use  for  life,  with  remainder  to  her  husband 
for  life,  with  remainder  to  her  children,  and,  if  no  child- 
ren, then  to  WilUam  Wogan  for  life,  with  remainder  to 
his  children.     The  first  question  in  that  case  would  be, 
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whether,  if  these  instructions  had  been  laid  before  a  con- 
veyancer of  competent  skill,  they  are  such  as  he  would 
have  strictly  acted  upon,  without  further  question  or 
observation.  In  my  opinion,  which  is  confirmed  by  in- 
quiries which  I  have  made  of  persons  of  very  great  expe- 
rience, a  conveyancing  counsel  would  have  prepared  the 
settlement^  and  have  given  the  lady  a  power  over  the 
property,  subject  to  the  interest  of  her  children,  if  any, 
or  at  least  he  would  not  have  prepared  the  settlement 
without  either  inserting,  or  noticing  the  propriety  of  in- 
serting, such  a  power ;  and  the  Court,  if  called  upon  to 
execute  such  articles,  by  directing  a  settlement  in  con- 
formity therewith,  would,  in  the  first  instance,  have  di- 
rected such  a  power  to  be  inserted,  or  would  have  put  it 
to  Mrs.  Harhidge  expressly  to  determine  whether  she 
desired  that  power  to  be  excluded. 


The  next  consideration  is,  the  way  in  which  this  case 
was  actually  dealt  with  by  those  who  framed  the  settle- 
ment, and  by  the  parties  to  it.  Bulger,  who  was  not 
himself  a  solicitor,  received,  as  the  clerk  of  Mr.  Robin- 
son,  the  instructions  from  the  Plaintiff  Letitia,  and  pre- 
pared a  drail  settlement  literally  in  accordance  with 
these  instructions,  not  containing  the  power  in  ques- 
tion, and  forwarded  to  his  principal  the  draft  he  had  so 
prepared.  Mr.  Robinson  did  not  himself  prepare  the 
draft  settlement ;  but,  converting  the  information  he  had 
received  from  Bulger  into  instructions,  he  forwarded 
such  instructions  to  his  counsel  at  Shrewsbury,  and  in 
those  instructions  he  inserted  the  very  power  which  the 
Plaintiffs  say  ought  to  have  been  inserted  in  the  settle- 
ment :  at  the  same  time  he  noted  in  the  margin  of  the 
instructions,  that  he  had  inserted  the  power  with  refer- 
ence to  the  possibility  of  the  lady  marrying  a  second 
time,  and  having  children  of  a  second  marriage.  In 
that  point  of  view  the  instructions  were  not,  perhaps,  well 
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considered ;  for,  if  there  had  been  one  child  of  that  mar- 
iriage,  that  child  would  have  taken  to  the  exclusion  of 
3ny  children  by  a  second  marriage.     However,  these 
instructions,  with  whatever  view  prepared,  went  before 
counsel,  who  prepared  the  drafl  accordingly,  and  in- 
serted in  the  draft  the  power  which  the  Plaintiffs  say 
ought  to  be  contained  in  the  settlement     In  the  inter- 
>'al  between  the  time  that  Mr.  Robinson  sent  his  instruc- 
tions to  counsel,  and  the  time  the  draft  was  returned, 
an  interview  took  place,  according  to  Mr.  RobinsorCs 
evidence,  between  him  and  Bulger^  when  Bulger  told 
Wm  that  no  such  power  ought  to  be  inserted  in  the 
settlement,  that  Mrs.  Harbidge  was  fifty  years  old,  and, 
there  being  no  prospect  of  children  of  the  intended  mar- 
riage, the  property  was  to  be  settled  absolutely  upon 
WilUam  Wogan  and  his  children.     Upon  Mr.  Robinson 
receiving  this  information,  he  told  Bulger,  if  that  were 
the  case,  he  had  better  strike  the  power  out  of  the  draft. 
Upon  the  return  of  the  draft  from  counsel,  it  is  received 
by  Bulger,  who  forthwith  causes  it  to  be  engrossed,  but 
without  striking  out  the  power.     On  the  6th  of  July, 
1841,  William  Wogan,  being  then  on  a  visit  to  Mrs.  Har- 
Udge,  goes  to  Shiffnal,  where  Bulger  lived,  and  waits  upon 
him  for  the  purpose  of  executing  the  settlement.     Bul- 
ger then  reads  over  the  settlement  to  William  Wogan, 
who  immediately  takes  notice  of  the  existence  of  this 
power.     I  have  looked  through  William  Wogan^s  an- 
swer; I  cannot  see  that  it  is  alleged  that  Mrs.  Harbidge 
ever  told  him  that  she  meant  to  settle  her  property  upon 
him  absolutely,  and  in  a  manner  which  would  leave  her 
no  control  over  it.     I  cannot,  from  anything  that  is 
there  stated  by  him,  make  out  that  she  ever  affirms 
tively  siud,  "  deprive  me  of  the  power  of  dealing  with 
this  property."     She  is  merely  made  to  say,  "  I  don't 
wish  to  have  any  more  trouble  about  the  property." 
And  the  statement  is,  that,  upon  the   power  being 
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noticed  by  William  Wogan^  Bvlger  said  that  it  was  not 
intended  to  have  such  a  power  introduced^  and  immedi- 
ately struck  it  out  of  the  settlement ;  and  in  this  state 
the  settlement  was  executed  by  the  Defendant  Wogcat, 
by  Fletcher  the  other  trustee,  and  by  the  husband  and 
wife. 


With  regard  to  the  husband  there  is  evidence,  which 
I  should  not  be  dissatisfied  with,  that  he  read  the  setr 
tlement,  and  must  have  known  that  the  clause  in  ques- 
tion was  struck  out,  and  that  he  deliberately  executed 
it  with  the  knowledge  of  that  fact  The  husband  has  no 
legal  interest  in  the  insertion  of  the  power ;  and  he  is 
not  a  Plaintiff  in  this  Court  in  respect  of  the  power,  but 
only  upon  the  ground  that  a  fraud  has  been  committed, 
and  so  far  as  the  bill  seeks  to  hare  new  trustees  ap- 
pointed. I  cannot,  however,  find  any  satisfactory  evi- 
dence that  the  attention  of  Mrs.  Harbidffe  was  ever 
called  to  the  fact  that  this  settlement  did  not  contain 
the  power  in  question,  or  that  she  intended  it  should 
not  be  included.  If  instructions,  in  exact  aecordanoe 
with  the  instructions  said  to  have  been  given  by  her, 
had  been  sent  to  counsel,  such  instructions  would  have 
led  to  the  insertion  of  the  power  in  the  settlement,  or 
to  her  attention  being  called  to  the  question,  whether 
she  intended  that  it  should  be  excluded.  In  this  state 
of  things,  I  think  that  the  Defendant  ffUHam  Woym 
is  in  a  position  which  prevents  him  from  saying  that 
Mrs.  Hurbidge  is  bound  by  that  which  has  taken  place. 
I  think  his  position,  as  one  who  had  accepted  the  office 
of  trustee,  made  it  his  duty  to  say  to  Bulgery  **  the 
power  must  not  be  struck  out  until  the  directions  of 
my  sister  can  be  taken  with  respect  to  it."  The  ques- 
tion to  be  tried  is,  whether  Mrs.  Harbidffe^  before  the 
execution  of  the  settlement,  knew  that  the  settlement 
did  not  contain  the  power.   I  should  wish  the  parties  to 
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consider  whether,  in  the  circumstances  of  the  case,  the 
cjuestion  can  be  more  conveniently  tried  by  a  reference 
or  an  issue. 


The  Defendants,  WiBiam  Wogan  and  his  Children, 
moved  that  they  might,  by  their  counsel,  be  allowed  to 
le-argue  the  case,  on  the  point  whether  the  Court  would 
direct  any  issue  or  inquiry,  upon  the  ground  that  under 
the  actual  circumstances  it  was  the  duty  of  the  Defend- 
ant WiUiam  Wbgmi,  as  intended  trustee,  not  to  let  the 
settlement  in  question  be  executed  by  the  Plaintiff  2>- 
tiHct^  as  altered,  without  previous  notice  being  given  to 
her  of  the  fact  of  the  alteration ;  or  otherwise,  that,  upon 
the  hearing  of  the  motion,  the  terms  of  the  issue  or  in- 
quiry, to  be  directed  by  the  decree,  might  be  settled. 


The  Vice- Chancellor  directed  an  issue,  whether  the 
Plaintiff  Z^Wa,  when  she  executed  the  settlement  made 
befofe  her  marriage  with  William  Harbidffe,  knew  that 
such  settlement  did  not  contain  a  power  enabling  her  to 
dispose  of  the  property  therein  comprised,  after  and  in 
the  event  of  the  decease  of  herself  and  her  then  intended 
husband,  and  failure  of  issue  of  the  then  intended  mar- 
riage ?    The  Defendant  William  Wogan  to  be  Plaintiff 
at  law,  and  the  next  friend  of  the  Plaintiff  Letitia  to  be 
Defendant  at  law.     Liberty  for  the  Plaintiff  at  law  to 
examine  Harbidge  and  wife,  and  for  the  Defendant  at 
law  to  examine  Wogan^  if  they  respectively  should  so 
tliink  fit. 


1846. 
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Judgment, 
March  25dL 
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SIS^^^  ALLEN  V.  KNIGHT. 

27 (h  May.      fr\ 
Four  trustees      J  HE  Plaintiff,  WiUiam  Woodgate  Allen,  and  the  De- 

under  an  agree-  fcndants,  George  Knight,  Lends  Allen,  and  Charles  Allen, 

"^^^^^^^^^    were  in  October,  1836,  trustees  under  the  will  of  one 

be  lent  to  two     Samtiel  Harris,  for  the  benefit  of  the  family  of  the  tes- 

of  them,  upon 

equitable  mort-  tator,  of  a  sum  of  1050Z.  New  3^  per  Cents.,  which 
of^'e  docT*^"  stood  in  their  joint  names  as  such  trustees.  George 
menu  of  title     Xnight  and  Charles  Allen  procured  the  stock  to  be  lent 

of  a  copyhold  '^  '^ 

estate  which  be-  to  them  upon  the  security  of  the  title  deeds  or  docu- 

longed  to  such  n     •   i  n  i      ^  i  rwj     •    1        X  i» 

two  trustees  mcnts  01  title  ol  a  copyhold  estate  at  Twickenham,  of 
l^^^  which  they  were  tenants  in  common,  accompanied  by 
money  was  lent,  articles  of  agreement,  dated  the  24th  of  October,  1836, 

and  the  docu- 

ments  deposit-  between  George  Knight  and  Charles  Allen,  of  the  one 
wards,  by  some  part,  and  the  Plaintiff  and  Lewis  Allen,  of  the  other 
r^sllhey  P^>  whereby  George  Knight  and  Charles  Alien  agreed 
came  into  the     fo  rc-trausfer  the  stock,  when  the  same  should  become 

hands  of  one  of 

the  two  trustees  payable  under  the  trusts  of  the  will,  and  that  the  docu- 
rowed^the  fund,  "^cnts  of  title  of  the  Said  copyhold  estate  should  be  de- 
and  that  trustee  posited  with  Lewis  Allen  and  the  Plaintiff,  and  remain 

made  a  second     *  ^ 

equitable  mort-  a  security  for  the  same  and  for  the  indemnity  of  the 

gage  on  his 

own  moiety  of     parties. 

the  estate,  by 

depositing  the  documents  with  a  third  person,  who  took  them  without  notice  of  the  first 

mortgage ;  that  trustee  afterwards  became  bankrupt,  and  the  second  equitable  mortgagee 

purchased  and  obtained  from  the  assignees  of  the  bankrupt  a  surrender,  and  was  admitted 

tenant  of  the  bankrupt's  undivided  moiety,  having,  at  the  time  of  such  purchase  of  tiie 

legal  estate,  received  constructive  notice  of  the  first  mortgage. 

In  a  suit  by  one  of  the  trustees  (the  lender  of  the  trust  fund,  the  other  haying  become 
bankrupt)  for  foreclosure, — Heldf  th&t  the  second  equitable  mortgagee,  who  had  taken  the 
legal  estate  with  notice  of  the  obligations  of  the  mortgagor  to  third  parties,  could  only 
hold  that  estate  subject  to  such  obligations,  notwithstanding  that  he  had  originally  taken 
his  mortgage  security  without  notice. 

That,  in  the  absence  of  any  suggestion  of  a  specific  case,  as  against  the  plaintiff,  charging 
him  with  acts  whereby  the  mortgagor  was  enabled  to  commit  the  fraud,  the  mere  fact  <2 
the  possession  of  the  title  deeds  by  the  mortgagor  was  not  sufficient  to  postpone  the 
claim  of  the  first  mortgagee. 

That  the  fact  of  the  loan  of  the  proceeds  of  the  stock  having  been  a  breach  of  tmst,  did 
not  affect  the  question  as  between  the  first  and  second  mortgagees. 

That  the  cestui  que  trusts  of  the  stock,  not  having  been  parties  to  or  adopted  the  mort- 
gage, were  not  necessary  parties  to  the  suit  for  foreclosure. 
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The  deposit  appeared  to  have  been  placed  in  the  1846. 
hands  of  Lewis  Allen;  but,  by  some  means  which  were 
not  explained,  the  title  deeds  came  into  the  hands  of 
Charles  AUen :  and  Charles  Alleriy  on  the  5th  of  May, 
1838,  deposited  the  same  deeds  with  Margaret  JeUas 
and  Charles  Fairclothy  in  substitution  for  a  previous 
security  for  two  sums  of  300/.,  owing  to  them  by  Charles 
Alleriy  and  by  way  of  equitable  mortgage  of  his  undi- 
vided moiety  of  the  estate.  The  second  charge  was 
taken  by  the  second  mortgagees  without  notice  of  the 
first.  In  June,  1838,  Charles  AUen  became  bankrupt, 
Lewis  Allen  also  became  bankrupt.  Tlie  interests  of  the 
second  mortgagees,  Jellas  and  Faircloth,  became  vested 
in  the  Defendants  David  and  Elizabeth  Smith, 

The  Defendants  David  and  Elizabeth  Smith  pur- 
chased from  the  assignees  of  Charles  Allen  the  equity  of 
redemption  of  his  undivided  moiety  in  the  estate,  and  in 
that  transaction  they  had,  through  their  solicitor,  con- 
structive, if  not  actual  notice,  of  the  first  mortgage  or 
charge  of  October,  1836,  to  the  Plaintiff  and  Lewis 
Allen.  On  the  12th  of  August,  1844,  the  equity  of  re- 
demption of  the  moiety  of  Charles  Allen  was  conveyed 
and  released  by  his  assignees  to  the  Defendants  David 
and  Elizabeth  Smith;  and  on  the  5th  of  November, 
1844,  the  moiety  of  the  tenements  was  surrendered,  and 
the  Defendants  David  and  Elizabeth  Smith  were  ad- 
mitted tenants  of  the  manor  in  respect  of  such  undivided 
moiety. 

The  bill,  which  was  filed  against  George  Knight,  Lewis 
Allen,  and  David  and  Elizabeth  Smith,  prayed  that  the 
sum  necessary  to  replace  the  trust  fund,  might  be  de- 
clared to  be  a  charge  on  both  moieties  of  the  estate,  and 
that  the  Defendants  might  be  decreed  to  execute  to  the 
PlaintifiT  a  legal  mortgage  for  the  same.     Charles  Allen 
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died  before  the  institution  of  the  suit     The  oestoi  que 
trusts  of  the  stock  were  made  Defendants. 

The  answer  of  the  Defendants  David  and  Etixabdh 
Smith  insisted  upon  their  title  to  priority  as  mortgagees 
of  their  undivided  moiety,  on  the  ground  that  the  fraud 
upon  them  could  not  have  been  effected  but  from  the 
negligence  of  the  Plaintiff  in  permitting  the  title  deeds 
to  come  into  the  hands  of  Charles  Alien ;  and  they  sub- 
mitted that  such  n^ligence  was  a  sufficient  reason  for 
postponing  the  Plaintiff's  charge^  as  to  that  moiety,  to 
that  of  the  Defendants. 


JtrjIUIMHt* 


Mr.  Wood  and  Mr.  Rolty  for  the  Plaintiff;  and  Mr. 
Roundell  Palmer y  for  the  Defendant  George  Knight^  who 
was  interested  in  supporting  the  case  of  the  Plaintiff 
against  the  Defendants  David  and  Elizabeth  Smith,  in- 
asmuch as  the  effect  of  giving  priority  to  the  latter 
mortgage  would  be  to  throw  the  Plaintiff's  charge  ea-' 
tirely,  or  for  the  greater  part,  upon  the  moiety  belong- 
ing to  George  Knight. 

The  Defendants  the  Smiths  have,  by  dieir  acqui- 
sition of  the  legal  estate  in  the  moiety  of  the  copyhold 
premises,  comprised  m  the  mortgage  to  the  Pkintiff  and 
Lewis  Allen,  deprived  themselves  of  any  right  which 
they  may  previously  have  had  to  hold  the  title  deeds,  as 
purchasers  or  mortgagees,  without  notice  of  the  prior 
equitable  mortgage.  The  Defendants'  security  has  now 
become  merged  in  or  united  with  the  equity  of  redemp- 
tion; and  whatever  the  anterior  priorities  may  have  been, 
the  charge  which  the  Plaintiff  now  seeks  to  enforce  is 
the  first  incumbrance :   Toulmin  v.  Steere  (a).  Parry  v. 

(a)  3  Mer.  210. 
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Wright  (a\  Brawn  v.  Stead  (b\  Smith  v.  Phimps{c). 
The  Defendants  are  now  in  the  same  position  as  the 
mortgagor  whose  estate  they  have  purchased :  Saunders 
T.  Dehew  (d),  Beckett  v.  Cordky  (e).  They  cannot  ex- 
clude any  incumbrance  of  which  they  have  notice  at 
the  time  they  took  the  legal  estate  in  the  mortgaged 
property :  Greswold  r.  Marsham  {f).  The  Defendants 
might  have  been  deceived  or  defrauded  by  Charles  Allen, 
when  he  induced  them  to  accept  the  equitable  mortgage 
of  his  interest  in  the  property,  conceaUng  from  them  the 
existence  of  the  prior  charge ;  but  that  is  not  attribut- 
able to  any  act  of  the  Plaintiff.  No  personal  negligence 
or  misconduct  is  imputed  to  the  Plaintiff;  and  his  se- 
curity^ therefore,  cannot  be  affected  by  the  deception 
which  may  have  been  practised  upon  the  Defendants. 
The  circumstance  that  the  title  deeds  were  not  in  his 
possession,  and  that  they  came  into  the  possession  of 

Charles  AUen,  is  not  an  answer  to  the  Plaintiff's  claim, 
he  being  only  one  of  two  mortgagees  in  trust  for  others, 
and  therefore  not  entitled  to  the  sole  possession  of  the 
documents:  Evans  v.  Bicknell{y\  Farrow  v.  ReesQi). 
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Mr.  RomiUy  and  Mr.  Fisher y  for  the  Defendants  David 
and  Elizabeth  Smith. 

The  case  of  Taulmin  v.  Steere  and  the  other  cases  of 
that  class  have  no  application  to  this  case.  This  is  not 
a  case  in  which  the  charge  has  become  merged  in  the 
legal  estate :  the  Court  does  not  treat  the  union  of  in- 
terests in  the  same  party  as  a  merger,  unless  it  is  in- 
tended to  have  that  effect,  or  it  is  beneficial  to  the  party 


(a)  5  RujB.  142 ;   S.  C,  1 
Sim.  &  St.  369. 
{b)  6  Sim.  536. 

(c)  1  Keen,  694. 

(d)  2  Vem.  271. 


(<j)  1  Bro.  C.  C.  363. 
(/)  2  Cha.  Ca.  170. 
(Sf)  6  Ves.  173. 
(h)  4  Bear.  18. 


276  CASES  IX  CHANCERY. 

1&I6.  ^^  ^^  ahould  be  so  treated :  Forbes  t.  NbffaU^a),  Lord 
SeUey  t.  Xon/  Ijakt(b)^  Lord  Compiam  t.  OaE«iii&R(e). 
Supporing  the  equities  of  these  parties  to  be  otherwise 
equal,  the  Court  wiU  not,  on  the  mere  ground  of  priority 
Arfumeui,  ^  date,  giTe  effect  to  the  Phuntiff's  mortgage,  by  tak« 
ing  from  the  Defendant  the  benefit  of  the  legal  estate: 
March  V.  Lee(d),  Higgom  t.  Syddal{€).  In  this  caBe, 
moreover,  the  equities  of  the  parties  are  not  equaL  The 
n^ligence  of  the  mortgagees,  who  tocdc  the  first  chaige 
in  point  of  date,  enabled  the  mortgagor  to  deoeiTe  the 
Defendants,  by  pretending  to  be  the  owner  of  the  mcnety 
of  the  estate  free  from  incumbrance;  and  there  is  a 
long  series  of  authorities  which  establish  the  pnqpo- 
sirion,  that,  when  a  party  has  been  drawn  in  to  purchase 
an  estate,  or  take  a  security,  which  is  the  same  thin^ 
by  the  misconduct  or  misrepresentation  of  another,  sndi 
other  party  is  precluded  from  setting  up  a  prior  security 
or  interest  of  his  own :  Watts  v.  CrtSM:ttt{f\  Saoage  v. 
Foster  (g\  Ibboitson  v.  Rhodes  {h\  Draper  v.  Borlaee{i), 
Berrisford  y.  Milward{ky  Nor  is  it  necessary,  in  order 
to  postpone  the  party  so  acting,  that  he  should  have  de- 
signedly or  fraudulently  mi^^led  the  other  purchaser ;  it 
is  suiScient  that  he  did  so  in  ignorance  or  by  mistake : 
Mocatta  v.  Murgatroyd  (l),  Pearson  v.  MIorgam  {m). 
Hobs  V.  Norton  {ii)j  Govett  y,  Richmond (p).  It  is  not 
material.,  as  respects  the  Defendants,  that  the  first  mort- 
gagees are  trustees  for  other  persons,  nor  that  the  Plain- 
tiff may  not  be  the  party  to  be  blamed  for  the  negligence 
in  permitting  the  mortgagor  to  have  the  documents. 

(tf )  18  Ves.  384.  (h)  2  Vera.  654. 

\b)  1  Beav.  146.  (i)  2  Vera.  370. 

(c)  2  Ves.  jun.  264.  \h)  2  Atk.  49. 

\d)  1  Cha.  Ca.  162.  {/)  1  P.  Wins.  393. 

(e)  1  Cha.  Ca.  149.  (m)  2  Bn>.  C.  C.  388. 
{/)  3  Eq.  Ca.  Ab.  515  \  S.        (n)  1  Clia.  Ca.  128. 

C,  9  Vin.  Ab.  415,  pi.  24.  (o)  7  Sim.  1. 
(j)  9  Mod.  36. 
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Suppose  his  co-mortgagee,  Lewis  AUen^  to  have  been  the 
party  in  default,  one  must  be  regarded  as  the  agent  of 
the  other,  and,  as  between  them  and  third  persons,  re- 
sponsible for  the  acts  of  the  other  in  their  joint  business. 
With  r^ard  to  their  character  of  trustees,  either  their 
acts  June  or  are  not  within  the  scope  of  their  trust :  if 
within  it,  the  loss,  if  any,  must  fall  upon  the  trust  fund; 
if  their  acts  were  (as  diey  are,  in  fact,  admitted  to  have 
been)  a  breach  of  trust,  so  far  from  being  on  that  ac- 
count entitled  to  the  aid  of  the  Court,  it  is  a  reason  for 
refusing  that  aid,  and  leaving  them  to  bear  the  conse- 
quences of  their  own  conduct.     If,  however,  the  Court 
fihould  be  of  opinion  that  it  is  material  to  ascertain — as 
^between  the  Plaintiff  and  Leiois  AlleUy  his  co-trustee — 
iirhich  of  them  was  the  party  to  whose  negligence  it  was 
owing  that  the  documents  constituting  their  only  se- 
curity  were  permitted  to  depart  from  their  possession ; 
that  is  a  question  as  to  which  the  Court  will  direct  an 
inquiry. 


1846. 


Mr.  Stinton^  for  Letois  Allen. 

Mr.  HaOettf  for  the  cestui  que  trusts  under  the  will 
of  i?arm. 


Vice-Chancellob  : — 

The  facts  of  this  case  are  not  in  dispute.  The  ori- 
ginal priority  of  the  incumbrances  of  October,  1836, 
and  May,  1838,  was  of  course  according  to  their  several 
dates ;  and  what  the  Court  has  to  consider  is,  whether 
that  priority  has  been  disturbed.  At  the  time  when  the 
second  mortgage  was  made,  no  notice  existed  of  the 
prior  mortgage ;  but  before  the  purchase  was  completed, 
in  1844,  the  second  mortgagees  had  constructive  notice 
of  that  prior  mortgage. 


Judgment, 


VOL.  V. 


H.  W. 
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Ig4^^  The  first  question  is^  whether  the  convejance  of  the 

li^al  estate  by  means  of  the  surrender,  and  the  adnn^ 
tance  themmder,  has  altered  the  rdatiTe  pontioo  of 
the  parties.  Charles  AOtMy  at  that  tune,  filled  cEffisrenft 
characters.  He  was  trustee,  under  the  will  of  MEorrii,  of 
the  lOoOiL  stock, — of  the  equitable  mortgage  for  Beeariag 
it, — and  of  the  legal  estate  by  which  the  equitable  moit* 
gage  was  protected.  He  wasi,  in  addition  to  his  characte 
of  mortgagor,  bound  by  express  oontnct  with  two  of 
the  trustees  of  Harrises  wilL  The  qoestioQ  is^  could  the 
Defendants,  the  Smitksy  either  as  purchasers  for  Talas 
or  as  second  mortgagees,  haying  notice  oi  Ckaries  ABais 
obligations  to  hb  cestui  que  trusts,  insist  upon  hdding 
the  l^al  estate  as  against  those  parties,  with  notice  of 
whose  rights  that  estate  was  taken?  I  think  they  could 
not ;  and  that  they  must  hold  the  legal  estate  piedady 
as  Charle$  Allen  held  it ;  for  which  the  case  of  Saumhn 
y.  Dehew(a)  is  an  authority,  if  authority  were  wanting. 
My  opinion  therefore  is,  that  the  change  of  the  legal 
estate  made  no  difference  in  the  position  of  the  parties. 

The  second  question  is,  whether  the  circumstance,  that 
Charle$  AUen  was  allowed  to  haye  possession  of  the  do- 
cuments, and  was  thereby  enabled  to  commit  the  firan^ 
entitles  the  Defendants,  the  Smithsy  to  haye  their  mort- 
gage preferred  to  that  of  the  Plaintiff  It  was  argued 
for  the  Smiths,  that  the  mortgage  of  October,  1836,  was 
an  improper  inyestment  of  trust  monies,  and  therefore 
was  a  breach  of  trust  This  was  admitted  to  haye  been 
the  case;  and  it  was  said  that  that  circumstance  was 
fayourable  to  the  claim  made  on  the  part  of  the  Defend- 
ants, the  Smiths,  I  think  the  breach  of  trust  makes  no 
difference  between  the  two  mortgagees.  Hie  case  must 
be  looked  at  as  if  the  Plaintiff  had  done  that  which  he 

(a)  2  Vem.  271. 
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was  bonnd  to  do^ — as  if  he  had  re-couped  the  trust  estate 
the  som  of  1050/.  stock,  which  was  improperly  lent  upon 
mortgage,  and  was  now  seeking  his  own  indemnity,  by 
means  of  the  security  upon  which  the  trust  fund  was 
80  lent.  I  cannot  see  how  a  party  churning  as  second 
mortgagee  can  improve  his  case  by  the  circumstance, 
that  the  first  mortgagees,  as  between  them  and  other 
persons,  had  committed  a  breach  of  trust.  The  ques- 
tion, therefore,  turns  simply  upon  the  possession  of  the 
documents  of  title  by  Charles  AUeUy  apart  from  any  con- 
aderation  with  reference  to  the  breach  of  trust.  It  was 
8ud,  that  these  documents  had,  in  fact,  been  left  in  the 
possession  of  I^ewis  Allen ;  that  Letcis  was  the  Plaintifi^'s 
agent ;  and  that  Letcis  had  improperly  allowed  Charles 
AUen  to  have  possession  of  the  documents,  by  means  of 
^hich  the  fraud  was  committed.  Without  relying  upon 
the  term  "  agent,"  I  am  not  prepared  to  deny  that  the 
Plaintiff  might  be  bound  by  the  acts  of  Lewis  Alleriy  but 
there  is  no  evidence  as  to  what  those  acts  were,  or  by 
what  means  Charles  Allen  obtained  possession  of  the  do- 
cuments ;  and,  in  the  absence  of  information  upon  that 
point,  the  case  of  Evans  v.  BickneU(a)  is  an  authority 
that  the  mere  possession  of  the  title  deeds  by  the  mort- 
gagors is  not  sufficient  by  itself  to  postpone  the  claims 
of  the  first  equitable  mortgagees.  No  case  has  been 
suggested  in  the  answer  of  the  Defendants,  the  Smiths, 
shewing  that  any  specific  blame  can  be  imputed  to  the 
Pkintiff;  and  the  only  question  is,  whether  I  should 
£rect  an  inquiry  as  between  the  Defendants,  the  Smiths, 
and  Ijewis  Allen,  on  the  principle  that  his  acts  are  the 
acts  of^  and  bind  the  Plaintiff.  The  question,  whether 
the  Court  should  direct  an  inquiry,  is  always  matter  of 
discretion.  In  this  case,  the  argument  for  the  Smiths,  if 
taken  strictly,  proves  too  much.     If  their  case  be,  that 


1846. 


t^  wt^t9MW9W^f^^9^ 


(a)  6  Ves.  173. 
u2 
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Judgment. 


the  acts  of  Leuns  Alien  bind  the  Plaintiff^  then  their  case 
ought  to  have  been  made  upon  the  record  against  the 
Plaintiff.  No  such  case  has  been  made,  nor  is  there 
any  suggestion  upon  the  record  that  any  such  case  was 
supposed  to  exist  If  the  object  of  the  inquiry  be  mere 
discovery,  the  discovery  should  have  been  sought  before. 
I  do  not  think  I  ought  now  to  direct  an  inquiry  to  see 
what  may  possibly  turn  out  to  be  the  case,  upon  the 
mere  supposition  that  it  may  appear  that  Lewis  ABen 
did  some  act,  by  the  effect  of  which  Lord  EldatCi  ob- 
servations in  Evans  v.  Bicknell  are  rendered  ini^pli- 
cable  to  the  transaction. 


The  only  remaining  question  is  that  of  costs.  Un- 
questionably the  Defendants,  the  Smiths,  have  suffered 
by  the  fraudulent  act  of  Charles  Allen,  and  he  could  not 
have  committed  the  fraud  if  the  Plaintiff  and  Leujii 
Allen  had  taken  care  that  the  deeds  were  in  proper  cus- 
tody. I  do  not  think,  therefore,  that  it  is  a  case  in 
which  the  Plaintiff  ought  to  have  his  costs  of  the  suit 
Then,  with  regard  to  the  costs  of  the  cestui  que  trusts,  it 
is  quite  clear  that  they  are  not  necessary  parties.  They 
were  neither  parties  nor  privy  to  the  mortgage  of  Oc- 
tober, 1836.  It  is  admitted  to  have  been  a  breach  of 
trust,  and  there  is  no  suggestion  that  they  have  ever 
adopted  the  transaction,  and  thereby  discharged  the 
trustees  from  their  liability.  The  cestui  que  trusts 
might  have  passed  by  the  mortgage  altogether,  and  have 
called  upon  the  trustees  to  replace  the  stock.  The  sui^ 
therefore,  must  be  considered  as  a  suit  by  the  Plaintiff 
for  his  own  benefit  The  strict  course  to  have  beoi 
pursued  by  the  Plaintiff  in  such  a  case,  would  have  been 
to  re-coup  the  trust  estate,  and  then  to  sue  for  the  pur- 
pose of  recovering  what  could  be  recovered  upon  the 
mortgage.  Even  if  the  cestui  que  trusts  had  adopted, 
the  transaction,  the  expense  of  additional  parties  migh^ 
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have  been  avoided^  by  procuring  the  cestui  que  trusts  i846. 
to  join  as  plaintiffs.  The  Plaintiff  has  no  rights  in  a 
suit  for  his  own  benefit,  to  make  the  cestui  que  trusts 
defendants,  and  throw  the  additional  costs  thereby  occa- 
sioned upon  the  second  mortgagees.  The  bill  must  be  ««y«**  • 
dismissed  with  costs  as  against  the  cestui  que  trusts.  I 
^ve  no  other  costs,  and,  with  that  exception,  make  the 
ordinary  decree  of  foreclosure  in  a  suit  by  an  equitable 
mortgagee  having  the  first  incumbrance. 


B 


LISTEE  V.  TURNER.  ^^^^  ^^^^  ^ 

23rrf  March. 
\Y  an  indenture,  dated  the  16th  June,  1841,  the  De-  An  equitable 

fendant  WilUam  Slater^  who  carried  on  business  as  a  salt  depofi^of  tftle- 
manufacturer,  conveyed  to  Daniel  Antrobus,  his  heirs  and  dcc^»  with  an 

•^  agreement  in 

assigns,  for  a  nominal  consideration,  several  messuages  writing  by  the 
and  hereditaments  described  in  a  schedule  to  the  deed,  the  deposit,  to 
including  certain  freehold  tenements  in  Meadow-street  ^li^l^tml 
and  Brunsunck'Roady  Liverpool,  upon  trust,  at  any  time  ^^  *{j®  property 
or  times  thereafter,  with  the  consent  therein  mentioned,  ga^ee  for  the 

halftDco  which 

to  sell  and  dispose  of  the  same,  and  to  stand  possessed  might  be  due 
of  the  monies  to  arise  thereby,  and  of  the  rents  and  tutra'the^equU- 
profits  in  the  meantime,  upon  the  trusts  declared  thereof  «^ie  mortgagee 

1  .     ,  1         •  1  1  1        *  purchaser  for 

by  an  mdenture  bearmg  even  date,  made  between  the  goodconsidera- 
sud  fFilUam  Slater  and  Alice  Mary  his  wife  of  the  one  ^^^^  27  Eliz. 
part,  and  the  said  Daniel  Antrobus  of  the  other  part.  %^*\l^^^^ 
By  the  indenture  of  even  date  referred  to  in  the  in-  lance ;  and,  it 

being  a  term  of 
the  agreement  that  the  mortgage  to  be  executed  should  contain  a  power  of  sale,  the  Court, 
on  a  bill  to  set  aside  a  prior  voluntary  conveyance  by  the  mortgagor,  as  fraudulent  and 
void,  under  the  stat.  27  Eliz.  c.  4,  decreed,  that,  on  default  of  payment,  the  mortgaged 
property  should  be  sold. 

Whether,  after  the  bankruptcy  or  insolvency  of  a  debtor,  any  creditor  (other  than  the  as- 
agneet)  can,  in  ordinary  cases,  sustain  a  suit  to  set  aside  a  conveyance  made  by  the  debtor 
prior  to  the  bankruptcy  or  insolvency,  on  the  ground  that  such  conveyance  is  fraudulent, 
within  the  stat.  13  Eliz.  c.  5 ;  or  whether  it  is  necessary  that  any  creditor  seeking  to  set 
•side  such  fraudulent  conveyance  must  previously  recover  judgment  at  law  for  his  debt,— 


TvU3f 
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Jai6.  denture  of  the  16th  of  June,  1841,  the  trusU  of  tfie 
laid  monies  were  dedared  to  be,  for  the  mgunXe  uae  of 
the  aaid  ABee  Mary  the  wife,  during  the  joint  lires  of 
herself  and  her  said  husband,  WUSam  SkOgr^  without 
power  of  antidpatioin ;  with  remainder  tor  the  surfifcr 
of  them ;  remainder  for  their  diildren,  as  thereiii  men- 
tioned. 

On  21st  of  July,  1841,  the  Defendant  WUBam  Slater 
deposited  with  his  bankers,  the  Union  Bank  of  Uner^ 
pool,  the  title  deeds  relating  (amongst  other  property)  to 
the  freehold  tenements  in  Meadow-wtreet  and  Brwuwick' 
road,  Liverpool,  comprised  in  the  conveyance  of  the  16th 
of  June,  1841,  together  with  the  documents  of  title  to 
certiun  railway  and  mining  shares,  accompamed  by  a 
memorandum  in  writing  as  follows: — 

'^  To  the  Union  Bank  of  ZnvrpoolL  In  considerBtion  of 
advances  made  and  to  be  made  by  the  bankiDg  company, 
called  the  Liverpool  Union  Bank,  to  me,  I  do  hereby 
deposit  with  the  said  company  the  title  deeds^  certifi* 
cates  for  shares,  and  documents  mentioned  in  the  sche- 
dule hereunder  written,  as  a  security  to  the  said  com- 
pany for  the  general  balance  of  account  as  bankers  and 
customer  between  them  and  me,  or  of  me  and  any  per- 
son or  persons  who  may  join  me  in  partnership,  for 
bills  or  notes  discounted  or  paid,  and  for  loans,  credit^ 
or  advances  made  to  or  for  the  accommodation,  or  at 
the  request  of  me  the  said  fV.  Slater,  or  of  audi  partner 
or  partners  as  aforesaid,  and  for  interest  and  commis- 
sion, and  other  usual  charges  and  expenses;  and  I 
undertake  and  agree,  upon  the  request  of  the  directors 
for  the  time  being  of  the  said  company,  and  for  better 
securing  the  said  balance,  to  release,  transfer,  and  assure^ 
in  due  form  of  law,  to  such  person  or  persons  as  thqr 
shall  direct,  all  and  singular  the  lands  and  heredita^ 
ments,  and  the  messuages  and  buildings  thereon,  and 
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all  and  smgular  the  railway  and  other  shares^  and  other 
the  property  mentioned  and  comprised  in  the  said  sche- 
dule hereunder  written,  for  all  my  estate  and  interest 
therein,  by  way  of  mortgage,  with  full  and  absolute 
powers  of  sale,  and  of  giving  good  and  sufficient  receipts 
to  purchasers ;  but  the  sum  to  be  secured  by  this  deposit 
and  memorandum  shall  not  exceed  2000/1  As  witness 
my  hand,  the  21st  day  of  July,  1841,  William  Slater.^ 

At  the  foot  of  the  memorandum  was  a  schedule  of 
the  deeds,  certificates,  and  documents  which  were  the 
subject  of  the  deposit 

On  the  9th  of  February,  1842,  WilUam  Slater  became 
bankrupt,  and  the  Defendants  L.  FVost,  P.  Haakayney  and 
C  Turner  were  chosen  and  appointed  assignees.  At 
the  time  of  the  bankruptcy,  the  Union  Bank  claimed  a 
balance  of  944/.  6^,  to  be  due  from  WUUam  Slater  on 
the  account  referred  to  in  the  memorandum. 
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1846. 


Siatemml, 


The  bill  was  filed  in  November,  1844,  by  one  of  the 
registered  public  officers  of  the  Union  Bank,  agsdnst 
the  assignees  in  the  bankruptcy;  the  trustee  of  the  deeds 
of  the  16th  of  June,  1841;  William  Slaterfhis  wife,  and 
their  infant  children.     The  bill  alleged,  that  the  pro- 
perty comprised  in  the  deeds  and  documents  deposited 
nirith  the  bank  was  a  scanty  and  insufficient  security  for 
the  debt;  that  the  indentures  of  the  16th  of  June,  1841, 
were  made  without  any  good  or  valuable  consideration; 
and  that  they  were  fraudulent  and  void  as  against  the 
Union  Bank,  and  were  of  no  effect  as  against  the  equit- 
able mortgage  of  the  premises  made  by  the  said  de- 
posit; that»  at  the  time  of  the  execution  of  the  inden- 
tures of  the  16th  of  June,  1841,  WilKam  Slater  was 
indebted  to  the  Union  Bank  in  the  sum  of  600il  and 
upwards  for  his  own  private  debt,  was  liable  upon 
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1846.  various  bills  of  exchange  to  the  amount  of  2000iL,  and 
upwards,  and  was  indebted  to  yarious  other  perscms  in 
an  amount  considerably  exceeding  in  the  whole  what 
he  was  able  to  pay  or  securei  without  the  estates  and 
Siatemtni.  hereditaments  comprised  in  the  sud  indentures;  and 
that  the  said  indentures  were  therefore  fraudulent  and 
void,  as  against  all  the  creditors  of  fVUUam  Slater. 

The  bill  pi-ayed^  that  the  two  indentures  of  the  16th  of 
June,  1841,  might  be  declared  fraudulent  and  void,  and 
might  be  delivered  up  to  be  cancelled,  or,  at  all  events, 
that  they  might  be  declared  fraudulent  and  void  so  far  as 
the  same  related  to  such  part  of  the  property  comprised 
therein  as  was  comprised  in  the  deeds  and  writings 
deposited  with  the  bank ;  and  that  an  account  might 
be  taken  of  what  was  due  to  the  bank  upon  the  security 
of  the  property,  the  title  deeds,  certificates,  and  other  do- 
cuments relating  to  which  were  deposited  by  Slaier  with 
the  bank ;  and  that  the  sum  which  should  be  so  found 
due  might  be  declared  to  be  a  charge  upon  such  pro- 
perty; and  that  the  Defendants  might  be  decreed  to  pay 
such  sum,  with  the  costs,  or,  on  default,  that  the  sud 
property  might  be  sold,  and  the  proceeds  applied  in  or 
towards  payment  of  the  sum  so  found  due,  and  costs. 
But  if  the  Court  should  be  of  opinion  that  the  Plaintiff 
was  not  entitled  to  a  sale  of  the  said  property,  then  the 
bill  prayed  that  the  Defendants  might  on  default  of 
payment  be  foreclosed;  and  that  the  Defendant,  the 
trustee,  and  all  necessary  parties,  might  be  ordered  to 
execute  all  proper  conveyances,  assignments,  and  as- 
surances of  the  said  property  as  the  bank  should  direct 

The  Defendants  the  assignees  did  not  dispute  the 
debt  of  the  Plaintiff,  or  the  security  created  by  the 
deposit.  The  Defendant  William  Slater,  by  his  an- 
swer, said  that  the  conveyance  of  June,  1841,  had  been 
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made  in  consideration  of  monies  which  he  had  received 
in  right  of  his  wife  since  his  marriage,  and  which  he 
considered  it  his  duty  to  settle  for  her  separate  use. 
He  denied  that  he  was  insolvent  at  the  time  of  the 
execution  of  the  deeds  of  June,  1841,  and,  on  the 
contrary,  alleged  that  his  property,  (exclusive  of  the 
property  conveyed  by  the  said  deeds),  exceeded  in  value 
by  several  hundred  pounds,  the  amount  of  his  then 
debts  and  liabilities.  The  trustee  and  the  cestui  que 
trusts  under  the  indentures  of  June,  1841,  rei)eated  the 
statements  of  Wiltiam  ShUer,  alleged  that  the  mort- 
gaged property  was  an  ample  security  for  the  Plaintiff's 
debt,  and  insisted  on  the  validity  of  the  conveyance 
under  which  they  claimed.  Evidence  was  given  on 
behalf  of  the  Plaintiff  of  various  debts  owing  by  fftl- 
Uam  Slater^  at  the  date  of  the  conveyance  of  June, 
1841,  but  the  Court  did  not  hold  that  such  evidence 
was  sufficient  to  prove  insolvency. 


18-16. 


Statement, 


Mr.  Romilly  and  Mr.  Rolty  for  the  Plaintiff. — The 
l)ank  is  a  purchaser  of  the  lands  in  Meadow-street  and 
Srunswich-Toad^   and   the  conveyance  of  June,   1841, 
is  fraudulent  and  void  as  against  the  bank,  under  the 
8tat.  27  Eliz.  c.  4.     It  is  not  important  for  this  piu'pose 
that  the  bank  is  only  equitable   mortgagee,  for   the 
Court,  under  the  statute,  will  give  effect  to  an  equitable 
as  well  as  to  a  legal  title :  Buckle  v.  Mitchell  (a).     The 
Pl^tiff  being  indebted  at  the  time  of  making  the  con- 
veyance of  16  th  of  June,  1841,  that  conveyance  is 
fraudulent  and  void  as  against  creditors,  under  the  stat. 
13  Eliz.  c.  5.      It  is  not  necessary  that  the  Plaintiff 
should  prove  that  the  debtor  was  indebted  to  the  extent 
of  insolvency :  Townsend  v.  Westacott  (b).     The  Plain- 


Arffument. 


(a)  18  Ves.  100. 


(b)  2  Beav.  340 ;  JS.  C.y  4  Beav.  58. 
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1846.  ^  ^  entitled  to  a  deciee  for  nk  of  the  fimpcrty  eom- 
priaed  in  the  mortgage :  Parker  t.  Hmu^SM  (a).  And 
he  ia  also  entitled  to  a  dedaration  that  the  oonveyanee 
of  June,  1841,  is  fraudulent  and  roid  as  against  credi- 
ton,  under  the  stat.  13  £liz.  c.  5 ;  and  after  that  dedar- 
ation he  may  pursue  his  remedies  for  the  defidencj 
which  the  mortgaged  property  may  be  insufficient  to 

Mr.  Anderdan  and  Mr.  Adams,  for  the  asngnees  of 
Slater. — The  Plaintiff,  as  equitable  mortgagee,  is  en- 
titled to  a  decree  for  foredosure ;  he  is  not  entitled  to  a 
decree  for  sale :  Pricey.  Carver  (b);  MeOerr.  fFcods(e); 
BrocKkhurtt  y.  Je$sap(d);  Seton  Decrees,  178 — 180. 
The  result  of  the  proof  by  the  Plaintiff  that  l^aier  the 
bankrupt  wss  indebted  at  the  time  of  malung  the  con- 
veyance of  June,  1841,  and  that  such  oonyeyanee  is 
therefore  void  under  the  stat.  18  Elic.  c  5,  is,  that  the 
property,  after  satisfying  the  mortgage  to  the  bank,  be- 
comes vested  in  the  assignees  in  the  bankruptcy :  Walker 
V.  Burrows  {e) ;  Doe  d.  Grimsby  v.  BaU(f) ;  NorcuU  v. 
Dodd  {g).  If  the  deed  be  void  under  the  stat  13  EUz. 
c.  5,  as  against  any  creditor,  the  subject  of  the  convey- 
ance immediatdy  becomes  applicable  for  the  benefit  of 
all  the  creditors :  Richardson  v.  Smalboood  (A).  The 
assignees  here  represent  all  the  creditors,  and  the  dedamr 
tion  of  the  Court  should  therefore  be,  that  the  conveyance 
of  June,  1841,  is  fraudulent  and  void  under  the  stat  13 
Eliz.  c.  5 ;  and  that,  subject  to  the  equitable  mortgage 
as  to  part,  the  property  comprised  in  the  conveyance 
has  become  vested  in  the  assignees ;  and  the  assignees 


(a)  2  Myl.  &  K.  419.  {e)  1  Atk.  03. 

(5)  3  Myl.  &  Cr.  157.  {f)  11  M.  &  W.  531. 

(c)  1  Keen,  10.  {g)  1  Cr.  &  Ph.  100. 

[d)  7  Sim.  439.  (A)  Jsc.  552. 
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will  have  the  usual  time  giyen  them  to  redeem ;  or,  if 
the  Court  should  decree  a  sale,  the  surplus  proceeds, 
after  satisfyiug  the  Plaintiff,  will  be  decreed  to  be  paid 
oyer  to  the  assignees. 

Mr.  Kenyan  Parker  and  Mr.  Craig^  for  the  Defend- 
ants the  trustees  under  the  deed  of  the  16th  of  June, 
1841,  and  the  wife  and  children  of  William  Slater^  the 
cestui  que  trusts  under  the  same  deed. — The  Plaintiff 
has  not  succeeded  in  establishing  either  the  fact  that 
Slater  was  indebted  at  the  time  of  the  conveyance  to 
anj  party  who  is  now  a  creditor  on  his  estate  in  re- 
spect of  sudi  debt,  or  that  Shier  was  not  then  solvent 
There  may  have  been  debts  existing  at  the  time ;  but 
it  does  not  appear  that  any  of  the  present  debts  then 
existed;  and  how  can  the  statute  of  the  13  Eliz.  c  5, 
be  made  to  render  a  conveyance  void  against  creditors 
whose  debts  are  subsequently  contracted:  Kidney  v. 
Coussmaker  (a);  Lush  v.  fVilhinsan  (b).     If  that  were 
the  effect  of  the  statute,  every  provision  which  a  party 
had  made  for  his  family,  at  a  period  when  he  was  per- 
fectly solvent,  might  be  defeated  by  his  subsequent 
losses  in  trade,  without  any  imputation  of  fraud.    Every 
subsequent  creditor  might,  on  the  suggestion,  that,  at 
the  time  a  voluntary  conveyance  was  made,  the  author 
of  the  deed  owed  a  sum  of  money  to  some  other  party, 
unravel  transactionB  which  took  place  many  years  before 
audi  creditor  had  any  transactions  with,  or  was  even 
known  to  the  debtor.     The  statute  is  directed  to  cases 
where  the  conveyance  is  made  with  the  intent  to  avoid 
the  debt  or  duty  of  others,  and  then  it  is  declared  to  be 
void  as  against  the  party  only  whose  debt  or  duty  is  so 
endeavoured  to  be  avoided.     How  can  that  apply  to 
creditors  who  are  not  in  existence  when  the  act  is  done? 


1846. 


Ar^metU, 


(a)  12  Ves.  1S6. 


(6)  5  Ves.  884. 
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ATfim€%i* 


Stephens  v.  Olive  (a).  The  case  of  the  Phuntifl^  so  far 
as  it  is  founded  on  the  stat.  13  Eliz.  c.  5,  is  adverse  to 
that  of  the  creditors,  who  are  represented  bj  the  as- 
signees ;  for  tlie  essence  of  the  relief  under  that  statute 
is,  that  it  is  given  for  the  benefit  of  all  creditors,  whilst 
the  Plaintiff  seeks  the  application  of  the  property  in 
satisfaction  of  the  bank  debt  alone.  But  the  case  is 
unnecessarily  and  improperly  put  by  the  Plaintiff  on  the 
Stat.  13  Eliz.  c.  5 ;  and,  so  far  as  it  is  founded  on  that 
statute,  the  bill  cannot  be  sustained.  Nor,  with  regard 
to  the  relief  which  is  asked  under  the  stat  27  Eliz.  c.  4, 
is  the  Plaintiff  in  a  position  to  sustidn  his  suit*  The 
authority  for  the  suit  by  an  equitable  mortgagee  is 
founded  on  Buckle  v.  Mitchell:  in  that  case  the  Plain- 
tiff might  have  maintained  his  action  for  damages  at 
law,  but  he  chose  to  proceed  in  equity  for  specific  per- 
formance; and  Sir  W.  Grant  said  some  ground  must  be 
made  for  refusing  him  the  assistance  of  the  Court—the 
Court  did  not  arbitrarily  execute  one  contract  and  re- 
fuse to  execute  another;  and  he  added,  as  the  legal 
estate  was  in  trustees,  the  question  was,  which  party 
had  the  better  title  to  call  for  the  conveyance.  Here 
the  legal  estate  is  in  a  trustee  upon  an  express  trust  fin: 
the  parties  entitled  under  the  conveyance  of  June,  1841. 
Is  there  any  equity  to  take  it  from  them  ?  At  law,  a 
deposit  of  title  deeds  has  been  held  not  to  prevail 
against  a  voluntary  settlement;  and  the  party  with 
whom  the  de]K)sit  was  made,  has  been  held  not  to  be 
a  purchaser  within  the  statute :  Kerrison  v.  Darrien  (i). 
This  is  purely  a  question  of  law,  and  that  case  is  there- 
fore a  distinct  decision  on  the  point  Supposing  the 
Court  to  hold  that  the  Plaintiff  is  entitled  to  relief  under 
the  stat.  27  Eliz.  c.  4,  at  least  it  was  his  duty  first  to 


(tf )  2  Bro.  C.  C.  00. 
{h)  9  Bing.  76  ;  and  see  Holfordy,  Holford,  1  Cha.  Ca.  217. 
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realise  the  other  property  comprised  in  the  equitable 
mortgage,  and,  if  there  should  be  any  deficiency,  then 
to  avail  himself  of  any  right  he  might  have  under  that 
statute  to  obtain  payment  of  the  deficiency  out  of  that 
part  of  the  property  which  is  comprised  both  in  the 
mortgage  and  in  the  voluntary  conveyance ;  and  even 
in  that  view  the  suit  is  premature. 
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1846. 


Argument, 


Mr.  fV.  M.  James,  for  the  Defendant  WilKam  Slater. 

The  pleadings  in  this  cause  have  been  rendered  vo- 
luminous, and  the  suit  expensive,  owing  to  the  claim 
which  has  been  made  under  the  stat  13  Eliz.  c.  5. 
If  the  suit  had  been  brought  under  the  stat.  27  Eliz. 
c.  4,  the  only  fact  to  be  proved  in  order  to  nuse  every 
question  would  have  been  the  deposit  and  memo- 
randum. The  case  on  the  prior  statute  must  fail.  No 
single  creditor  can,  after  the  bankruptcy  or  insolvency 
of  the  debtor,  file  a  bill  under  that  statute.  If  the  deed 
be  void  on  that  ground,  it  must  be  so  as  against  all  cre« 
ditors,  and  the  estate  then  becomes  the  subject  of  ad- 
ministration by  the  assignees  in  the  bankruptcy  or  the 
insolvency.  The  right  to  recover  it  for  that  purpose  is 
their  right,  and  not  the  right  of  any  particular  creditor: 
Doe  d.  Grimsby  v.  Ball.  The  circumstance,  that  the 
particular  creditor  is  also  equitable  mortgagee,  does  not 
affect  the  case.  If  his  security  be  sufficient,  he  has  no 
claim  beyond  it ;  and  if  it  be  insufficient,  his  claim  is 
like  that  of  another  creditor  to  prove  for  the  difference. 
Before  a  plaintiff  could  be  entitled  to  relief  in  equity 
under  the  statute,  he  must  place  himself  in  a  situation  to 
complain  of  the  conveyance  by  obtaining  judgment  at 
law  for  his  debt :  Colman  v.  Croker  (a). 


(a)  1  Yes.  jun.  160.    See  Empringham  v.  Shorty  3  Hare,  471 ; 
Rider  v.  Kidder,  10  Ves.  360. 
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IMC 

On  the  21n  of  Julr,  IMl,  WmSam  SOaiery  who 

lied  OD  bnaness  in  pnrtneRhip  whh  two  penonB  of  the 
names  of  ..iiilroAnj  and  /fTue,  depooted  with  the  Union 
Bank  of  LixtrjMd  title  deeds  and  docomenta  rehtingto 
freehold  and  other  pn^)ercy,  indoding  certain  fradnU 
tenements  in  Meadatr  ^\eei  and  Bnaumek-road,  aa  a  se- 
curity for  the  balance  which  was  or  might  become  doe 
from  fflOiam  Sfaftr,  or  Us  finn,  to  the  bank ;  and  b j 
the  agreement  in  writing  acoompanyiDg  the  deposit  he 
mKkrtook  to  ezecate  a  legal  mortgage  of  the  ffmpextj 
comprised  in  the  deeds  and  documents  as  the  bank 
should  £iect,  but  the  snm  to  be  secured  was  not  to  ex- 
ceed 2000L  On  the  9th  of  February,  1842,  ff'il&asi 
Slater  beeame  bankrupt  The  balance  claimed  to  be 
doe  to  the  bank  from  ff'iUkam  Shier  at  the  time  of  the 
bankruptcy  was  94-12.  &$,,  and  that  amount  is  now 
claimed  by  them.  St<^iHnghere,  the  claim  of  the  Plain- 
tiff for  what  is  due,  and  to  hare  the  same  raised  in  the 
onfinary  manner  upon  the  property  comprised  in  the 
security,  is  dear.  The  contest  between  the  parties  arises 
out  of  what  fidlows : — It  appearSi^  that,  on  the  16th  of 
June,  1841,  about  a  month  before  the  time  of  the  de- 
posit, fniHam  Stater  had  couTeyed  to  Darnel  Antrohu, 
as  trustee,  together  with  other  property,  that  part  of  the 
property  comprised  in  the  Plaintiff's  security  which 
consisted  of  the  tenements  in  Meadoit^treet  and  Brwu* 
wiek-road,  upon  trust  to  seD  and  apply  the  proceeds  fiir 
the  benefit  of  fflBktm  Slater,  his  wife  and  childreo. 
This  conveyance  was  Tcduntary.  Now,  to  obtain  the 
benefit  of  his  security,  the  Plaintiff  must  «ymd  the  con- 
Teyance  of  June,  1841 ;  and,  accordingly,  the  bill  raises 
two  points.  It  insists,  first,  that  the  Plaintiff  is  a  par* 
chaser  for  good  consideration  under  the  etat  27  Elis. 
c.  4,  and  that  therefore  the  deeds  of  June,  1841,  are 
rmd  as  against  him,  so  far  as  they  comprise  the  property 


\ 
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in  Meadow^street  and  Brwuwichrroad ;  and,  secondly, 
the  Plaintiff  contends  that  William  Slatery  at  the  time 
of  executing  these  deeds,  was  indebted  to  the  Plaintiff 
and  other  persons  to  an  amount  exceeding  what  he  was 
able  to  pay  or  secure,  excluding  the  property  com- 
prised in  the  deeds;  and  that  therefore  the  deeds  of 
June,  1841,  are  void  under  the  stat  13  Eliz.  c.  5.  I  wiU 
first  state  my  opinion  upon  these  points,  so  far  as  the 
decree  I  now  propose  to  make  requires  that  I  should 
do  sa 


1846. 


Jud^mtmi. 


As  to  the  first  point,  that  the  deeds  of  June,  1841> 
are  void  under  the  stat.  27  Eliz.  c.  4,  it  seems  to  me 
that  the  case  of  Buckle  v.  Mitchell  {a)  is  a  direct  author- 
ity for  the  proposition,  that  an  equitable  interest  in  land 
entitles  a  purchaser  by  contract  to  clothe  it  with  the 
l^al  title.  By  that  case  I  consider  myself  bound,  and 
that  will  entitle  the  Plaintiff  to  avoid  the  deeds  of  the 
16th  of  June,  1841,  and  to  enforce  his  security. 


'With  r^ard  to  the  second  question,  the  Plaintiff 
entitled  to  relief  under  the  stat.  27  Eliz.,  it 
i¥Ould  have  been  unnecessary  for  me  to  notice  his  claim 
for  relief  under  the  stat.  13  Eliz.,  were  it  not  that  the 
Defendants  have  contended  that  this  ground  of  claim 
for  avoiding  the  deeds  of  June,  1841,  has  altogether 
failed,  and  that  therefore  the  Plaintiff  must  pay  so 
much  of  the  costs  of  the  suit  as  have  been  incurred  in 
respect  of  that  claim.  Those  who  have  contended  that 
the  PlaintifTs  equity  could  not  be  sustained  under 
the  27  Eliz.  cannot  with  success  urge  that  argument^ 
unless  they  can  shew  that  the  claim  under  the  13 
Eliz.  cannot  be  sustained  ^on  the  present  record,  or  that 
the  evidence  in  the  cause  is  insufficient  to  sustain  the 


(a)  18  Yes.  100. 
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1846.  ^^^^^^  Both  of  these  points  were  argued.  I  think  the 
former  should  be  decided  in  the  PlaindflTs  iaTOor.  Mj 
Tiew  of  the  cage  is  this: — The  Phuntiff,  after  the 
depoisit  which  was  made  on  the  2 let  of  Julj^  1841, 
discovered  the  existence  of  the  previous  deeds  of  the 
16th  June,  1S41.  If  the  deeds  of  June,  1841,  are  to 
stand,  the  deposit  becomes  valueless,  so  fiur  as  it  r^ 
late$  to  the  Meadmc-Urtet  and  Brunswick-road  pro- 
perty. The  Plaintiff,  theref<»e,  has  a  direct  interest 
in  shewing  that  thoee  deeds  are  invalid ;  for  he  thereby 
gives  validity  to  his  own  security.  Being  a  credited 
having  a  specific  interest  in  part  of  the  pn^>erty  com- 
prised in  the  deeds  of  June,  1841,  he  has  an  interest 
suflScient  to  sustain  the  suit ;  and,  without  at  this  time 
giWng  an  opinion  how  far,  in  a  suit  framed  as  this  suit 
is,  the  parties  could,  if  they  desired  it,  have  the  deeds 
of  June,  1841,  set  aside,  and  the  whole  property  whidi 
was  conveyed  by  those  deeds  distributed  amongst  the 
creditors  of  ffllliam  Slater;  or  whether,  in  a  suit  other- 
wise properly  framed  for  that  purpose,  it  is  necessary  fcft 
creditors  seeking  to  set  aside  a  conveyance  as  fraudulent 
under  the  stat.  13  Eliz.  c.  5,  to  obtain  a  judgment  at 
law,  as  was  argued  from  the  case  of  Cobnan  y.  Croher{€L)\ 
or  whether,  if  it  be  so,  the  bankruptcy  of  the  mortgagor 
would  not  excuse  the  necessity  of  sudi  a  proceeding  by 
a  person  having  a  specific  lien  on  part  of  the  property; 
or  whether,  if  the  Plaintiff's  relief  depended  wholly  on 
the  stat.  13  Eliz.  c.  5,  the  evidence  of  insolvency  is  suf- 
ficiently clear  for  a  decree  without  inquiry, — I  think  the 
right  to  sue  in  this  case  is  established ;  and  that  the  evir 
dence,  if  not  already  sufficient,  is  such  as  would  entitle 
the  Plaintiff  to  an  opportunity  of  perfecting  it.  The 
question  on  this  point  is  merely  one  of  costs,  and,  the 
evidence  being  strong,  it  is  sufficient  to  say,  I  think 

(a)  1  Ve8.jim.  161. 
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there  is  no  ground  for  distinguuhing  the  costs  of  that 
part  of  the  suit  which  is  founded  on  the  13  Eliz.  c.  5, 
from  the  other  costs. 

The  next  question  is^  as  to  the  form  of  the  remedy  to 
which  the  Plaintiff  is  entitled, — whether  the  decree  is 
to  give  the  Plaintiff  the  benefit  of  a  legal  mortgage,  or  to 
direct  a  sale.  The  decisions  with  regard  to  the  right  of 
an  equitable  mortgagee  are  not  uniform ;  but,  in  this 
case,  the  express  terms  of  the  contract  are,  that  Slater 
shall  convey  the  premises  by  way  of  legal  mortgage,  and 
that  such  mortgage  shall  contain  a  full  and  absolute 
power  of  sale ;  and  to  make  the  suit  available  for  its 
objects,  it  is  necessary  that  there  should  be  a  decree  for 
sale.  There  is  no  reason,  therefore,  why  such  a  decree 
shocdd  not  be  made. 


1846. 


Judgment, 


This  Court  doth  declare,  that  the  Flamtiff  is  a  purchaser  for 
good  consideration  within  the  intent  and  meaning  of  the  act  of  the 
27th  of  Elizabeth,  ch.  4,  intituled  "  An  Act  against  Covinous 
and  Frandolent  Conveyances;"  and  that  the  deeds,  dated  the  16th 
day  of  June,  1841,  are  void  as  against  the  Plaintiff,  so  far  as  the 
aame  comprised  the  property  in  Meadovhgtreei,  Liverpool,  and 
^runnrick-road,  near  Liverpooly  in  &c. ;  and  which  said  pro« 
perty  is  also  comprised  in  the  memorandum  of  deposit  dated  the 
2l8t  day  of  July,  1841.    And  it  is  ordered,  that  the  Master,  to 
iRrhom  &c.,  do  take  an  account  of  what  is  due  to  the  Plaintiff  for 
principal  and  interest  upon  his  security,  in  &c.    And  it  is 
ordered  that  it  be  referred  to  the  Taxing  Master,  &c.,  to  tax  the 
Plaintiff  his  costs  of  this  suit.    And  it  is  ordered,  that  the  De- 
fendants do  pay  to  the  Plaintiff  the  amount  of  such  principal, 
interest,  and  costs,  within  six  months  after  the  said  Master  shall 
have  made  his  report,  at  such  time  and  place  as  the  said  Master 
■hall  appoint.    And  thereupon  it  is  ordered,  that  the  Plaintiff  do 
deliver,  upon  oath,  all  deeds,  papers,  and  writings  in  his  custody 
or  power  relating  to  the  premises  in  Egremonty  in  the  county  of 
Chater,  and  the  aforesaid  premises  in  Meadow-street  and  BruM^ 
wkk-roady  comprised  in  the  said  memorandum  of  deposit,  as  the 
Master  shall  direct.    But  in  default  of  the  said  Defendants  their 
paying  unto  the  Plaintiff  what  shall  be  reported  due  for  such 
VOL.  V.  X  H.  W. 


Decree. 
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1846.  principal,  interest,  and  costs  as  aforesaid^  by  the  time  albnnid, 

then  it  is  ordered,  that  the  said  Master  do  ascertain  and  state  to 
the  Court  what  property  there  is  which  is  comprised  in  the  said 
secority  to  the  Plaintiff,  which  is  not  inclnded  in  the  said  deed 
of  the  1 6th  day  of  Jane,  1841 ;  and  if  the  Plaintiff  shall  consent 
thereto,  it  b  ordered,  that  the  property  remaining  nnioldy  oCber 
than  that  comprised  in  the  deeds  of  the  16th  day  of  June,  1841, 
be  sold  with  the  approbation  &c,  wherein  all  proper  parties  are 
to  join,  &c.  And  it  b  ordered,  that  the  produce  thereof  be  w^ 
plied  in  or  towards  satisSaction  of  the  amount  so  to  be  found  due 
to  the  Plaintiff.  And  if  the  produce  shall  be  more  than  anfllciait 
to  pay  and  satisfy  such  last-mentioned  amount^  then  it  is  order- 
ed, that  the  residue  &c.,  after  pigment  thereof,  be  paid  into  the 
Bank,  with  &c.,  to  the  credit  of  thb  cause,  subject  to  the  fur- 
ther order  of  thb  Court ;  but  if  the  produce  of  sueh  nle  shaD 
prove  insufficient  to  pay  and  satisfy  such  last-mentioned  amount, 
then  it  b  ordered,  that  the  remainder  of  the  said  property  com- 
prised in  the  said  plidntiff*8  security  be  sold,  with  the  approba- 
tion &c.,  wherein  all  proper  parties  are  to  join,  &&,  and  in  oidcr 
to  such  before-mentioned  sale  or  sales,  (production  of  all  deeds 
and  writings,  &c.)*  And  it  b  ordered,  that  the  money  to  arise 
by  such  last-mentioned  sale  be  applied,  as  fiur  as  the  same  will 
extend,  or  so  much  thereof  as  shall  be  necessary,  in  payment  of 
the  balance  of  the  amount  so  to  be  found  due  to  the  Plaintiff. 
And  if  the  produce  thereof  shall  be  more  than  sufficient  to  pay 
and  satbfy  such  balance,  then  it  is  ordered,  that  the  residue,  &e., 
after  payment  thereof,  (the  amount  to  be  verified  by  affidarit), 
be  paid,  &c.,  to  the  credit  of  thb  cause,  subject  to  the  further 
order  of  this  Court.  But,  in  case  the  plaintiff  shall  not  consent 
to  the  sale  or  sales  of  the  said  premises  in  manner  aforesaid,  then 
it  is  ordered,  that  the  whole  of  the  property  comprised  in  the  said 
memorandum  of  deposit  now  remaining  unsold  be  sold,  with  the 
approbation  &c.,  wherein  all  proper  parties  are  to  join,  &e. 
And  in  order  to  such  sale,  it  b  ordered,  that  all  deeds  and  writ- 
ings &c.  And  it  b  ordered,  that  the  money  to  arise  by  the  said 
sale  be  applied,  first,  in  or  towards  satisfoction  of  the  amount  so 
to  be  found  due  to  the  Plaintiff ;  and  if  the  produce  thereof  shall 
be  more  than  sufficient  to  pay  and  satisfy  such  balance,  then  it  n 
ordered,  that  the  residue  &c.,  after  payment  thereof,  (the  amount 
to  be  yerified  by  affidavit),  be  paid  &o.,  to  the  credit  of  thb 
cause,  subject  to  the  further  order  of  this  Court.  And  it  b 
ordered,  that  any  sums  to  be  paid  into  the  Bank  &c.,  when  so 
pud  &c.,  be  laid  out  &c.,  in  trust  in  this  cause.  Usual  dirso- 
tions  for  investment  of  interest.  And  it  b  ordered,  that  the  said 
Master  do  state  to  the  Court  what  part  of  the  produce  b  derived, 
from  the  sale  of  the  property  included  in  the  deeds  of  the  16tk 
day  of  June,  1841,  and  what  from  the  sale  of  the  property  not 
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included  in  sneb  deeds.    And  if  the  produce  of  the  sale  or  sales  1846. 

of  the  said  property  included  in  the  said  security  to  the  Plaintiff 

shall  be  insufficient  to  pay  the  amount  due  to  the  Plaintiff, 

then  this  Court  doth  reserve  the  question  as  to  what  further 

rights  the  Plaintiff  may  be  entitled  to  under  the  statute  of  the 

13  EUje.  c.  5.    Usual  directions  for  taking  accounts,  &c.,  just        Decree, 

aUowBDoeSy  ocoiaideration  of  further  directions^  and  subsequent 

cofts  leaerred.    Liberty  to  apply. 


BENNETT  v.  BURGIS.  mh  Fa. 

UN  the  marriage  of  the  Defendants,  Bennett  and  his  in  a  snit  to 
wife,  in  1837,  it  was  agreed  that  the  interest  of  the  wife,  tnwtecs  oH 
ia  a  legacy  of  600i,  bequeathed  to  her,  and  payable  on  ^^^^^^^^  of 
ber  attaining  twenty-one  or  marriage,  and  also  her  in-  the  tmst  pro. 
terest  in  remainder  in  a  copyhold  tenement,  and  in  a  lost  b j  preriotui 
amall  sum  inyested  in  the  funds,  expectant  on  the  decease  br&ldi  oTtrast, 
of  her  mother,  should  be  assicnied  and  vested  in  three  *?»«  9?*'*  ^2 

°  ^  fused  to  confine 

persons  as  trustees,  upon  such  trusts  as  the  wife  should  the  tmst  to 
Appoint,  and,  in  default  of  such  appointment,  in  trust  for  property,  bnt 
lier  separate  use  for  her  life,  without  power  of  anticipa-  neS^^ees* 
tion,  remainder  for  the  husband  for  life,  remainder  for  ^  be  trustees 

,  ,  of  the  whole 

"tiie  children  of  the  marriage,  as  therein  mentioned.   Ar-  of  the  property 
tioles  to  the  effect  of  this  agreement  were  signed  by  the  SbrMtSement, 
liusband  and  one  of  the  persons  named  as  trustees.    The  f^lT^rotecUon 
iwife  was  an  infant.     After  the  marriage,  the  executors  of  the  new 

trastees)  a  rc- 

of  the  person,  by  whom  the  legacy  of  500/.  was  be-  ference  to  in- 
queathedf  paid  that  sum  to  the  husband  and  wife.  k^wonTd  be 

proper  to  take 

In  1845,  the  copyhold  property  and  the  stock  became  thTn^^  of 
Tested  in  possession  in  the  parties  interested  under  the  J^^idi'Sldbecn 
articles ;  and  the  bill  was  then  filed  by  the  infant  chil-  lo«t. 
dren  of  the  marriage  against  the  husband  and  wife,  and     statement, 
the  Burviyors  of  the  persons  named  as  trustees  (the  trus- 
tee who  had  signed  the  articles  being  stated  to  have 
died  insolrent),  and  against  the  provisional  assignee  of 

x2 
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the  husband,  who  was  an  insolvent  debtor^  praying  that 
a  settlement  might  be  executed  according  to  the  artidefl^ 
and  that  new  trustees  might  be  appointed  of  the  trnst 
property,  other  than  the  5002.  which  had  been  so  misap- 
plied. The  Defendants  named  as  trustees  in  the  a]>- 
ticles,  by  their  answers,  said  they  had  nerer  accepted 
the  office,  but  were  willing  to  do  so  with  the  sanction 
of  the  Court.  The  provisional  assignee  disclaimed  all 
estate  and  interest  in  the  trust  property. 


Argumeni, 


Mr.  Drewry,  for  the  Plaintiffs.— The  bill  seeks  to 
have  trustees  appointed  of  the  residue  of  the  trust 
funds,  not  of  the  whole  property,  which,  according 
to  the  articles,  ought  to  have  been  settled.  New 
trustees,  or  trustees  now  to  be  appointed,  could  not 
reasonably  be  expected  to  undertake  the  responsibili^ 
of  accounting  for  the  loss  of  the  500/.  The  exe- 
cutors by  whom  the  legacy  was  pud  to  the  husband 
and  wife,  are  not,  and  could  not  properly  be  parties  to 
this  suit;  and  therefore  it  cannot  appear  in  this  suit 
whether  the  sum  was  so  paid  by  the  executors  with  or 
without  notice  of  the  articles  for  the  settlement,  or 
whether,  if  improperly  paid  by  them,  it  can  be  recover- 
ed. If,  therefore,  the  settlement,  now  to  be  executed  by 
the  trustees,  were  to  comprise  the  legacy,  there  would 
be  nothing  appearing  in  the  suit  to  discharge  the  new 
trustees  from  responsibility  with  regard  to  that  fund. 


Mr.  Follett,  Mr.  Grave,  and  Mr.  Hargrove,  for  th^ 
other  parties. 


Judgment, 


The  Vice-Chancellor  said,  it  would  be  improper  to 
appoint  trustees  of  a  part  of  the  trust  property,  omi^ 
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ting  the  remmnder.  He  knew  of  no  precedent  of  such 
an  order ;  the  effect  of  it  might  be  to  discharge  parties 
who  were  answerable  for  the  breach  of  trust  from  their 
liability^  or  at  least  to  interpose  difficulties  in  the  way 
of  the  cestuis  que  trust  in  recovering  the  trust  fund 
which  had  been  misapplied.  The  new  trustees  might  be 
protected  by  the  order  of  the  Court,  witliout  omitting 
any  portion  of  the  trust  property.  He  would  refer  it  to 
the  Master  to  appoint  new  trustees  of  the  entire  pro- 
perty comprised  in  the  articles,  at  the  same  time  direct- 
ing the  IMaster  to  inquire  what  property  was  comprised 
therein,  and  whether  any  and  what  part  thereof  had 
been  lost ;  and  if  he  should  find  that  any  part  thereof 
had  been  lost,  then  to  inquire  and  state  under  what  cir- 
cumstances the  same  had  been  lost,  and  whether  any, 
and  if  any  what,  steps  ought  to  be  taken  for  the  recovery 
thereof. 


1846. 

Bennett 

V. 

Burg  IS. 
JudgminU 


The  Court,  upon  tho  report  of  the  Master,  finding,  with  the 
other  facte  of  the  case,  that,  since  the  receipt  of  the  500/.,  the 
liushand  had  been  discliarged  by  the  Court  for  the  Relief  of  In- 
solvent Debtors,  and  his  property  had  become  vested  in  the  pro- 
^idonal  assignee;  and  that  he  had  not  acquired  any  property 
since  his  discharge ;  that  the  deceased  trustee  had  died  intestate 
and  insolvent,  and  previously  to  his  death  had  been  supported 
by  his  friends,  and  that  he  had  no  legal  personal  representative ; 
and  that  it  would  not  be  fit  or  proper  that  any  steps  should  be 
taken  to  recover  the  500/. — directed  the  settlement  to  be  executed 
in  conformity  with  the  articles,  and  confirmed  the  appointment 
of  the  trustees  who  had  been  named  therein  to  be  trustees  thereof. 


1847. 
Jan.  dOM. 

2>ecree. 
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30th Aprils^  Lord  BROOKE  v.  ROUNTHWAITE. 

7th  May.         . 
Bill  by  the        -A.  BILL  for  the  specific  performance  of  a  contract. 
Tendor  for  the    The  property  was  offered  for  sale  at  the  Auction  Mart, 

specific  per-  i      r      j 

formance  of  a  London,  in  July,  1844,  and  was  described  as  follows: — 
purchaae  a  tim-  "  Particulars  of  the  residue  of  the  late  Lord  Momotis 
where*2e'par-  ^^^tes  in  Lincolnshircy  devised  to  be  sold,  comprising 
d^ted^irw  ^^^^^  Woody  with  upwards  of  sixty  acres  of  fine  oak 
comprising  a  timber^trees,  the  average  size  of  which  approaches  fifty 
"  with  upward*  fe^t ;  and  also  a  quantity  of  ash  poles,  from  ten  to  twenty 
^2[fi^neoak  7^*^'  growth."  The  Particulars  of  Sale  then  pointed 
timber  trees,      out  the  facilities  which  existed  for  bringing  the  timber 

the  average  sise  i  •  i_     i_ 

of  which  ap.  to  market ;  and  the  description  of  the  lot,  to  which  the 

£^'  and  m  question  in  this  cause  related,  was  as  follows : — "  Lot  1 

S*t^lotd^  consists  of  Ingleby  Wood,  which  contains  sixty-five  acres 

scribed  it  only  two  roods  and  twelve  perches  of  growing  timber,  chiefly 

as "  sixty-five  .         ji_i  ▼•  .ii         jv 

acres  two  roods  oak  and  ash  poles,     it  IS  at  present  in  hand,  and  the 

^Ig^j^j^  Jf  only  outgoings  are  1/.  7«.  3rf.  land-tax,  and  parish  rates 

growing^tim-^  H  i^gj^     By  the  ninth  condition  of  sale,  which  was 

peared,  on  the  the  Only  Condition  material  to  the  question,  it   was 

the  Plaintiff,  provided  as  follows : — "  If,  through  any  misstatement, 

m^risc  ofS'e  ^^^  eTTOT  should  arise  in  this  Particular,  the  same  shall 

txt^  was  about  not  vitiate  the  sale ;  but  the  purchaser  shall  take  or  make 

thirty-fiye  feet,  ,        , 

bat  on  that  for    an  adequate  compensation,  in  proportion  to  the  purohase- 

the  Defendant  . «  %  %  <  •        < 

that  it  was  only  money,  as  the  case  may  happen ;  such  compensation  to 
two^feeT^wid  ^  settled  by  the  referees,  or  their  umpire,  to  be  ap- 
the  Defendant,  pointed  in  the  usual  manner."  The  Defendant,  by  his 
leged  that  it  agent,  was  the  highest  bidder  for  Lot  1,  at  the  price  of 
time"whcn*he     ^725/. ;  and,  by  letter,  promised  to  pay  the  deposit  of 

had  no  means 

of  seeing  the  wood,  and  that  he  relied  on  the  particulars  of  sale  :—Heid,  that,  as  the  repre- 
sentation on  the  particulars  of  sale  had  proved  to  be  incorrect,  and  as  it  was  not  shewn  that 
the  Defendant  knew  it  to  be  incorrect  at  the  time  of  making  the  contract,  the  Court  would 
not,  at  all  events,  enforce  the  specific  performance  of  the  contract  without  compensation  ; 
and  that  (inasmuch  as  the  particulars  of  sale  did  not  express  what  number  of  trees  or 

auantity  of  timber  the  wood  contained)  it  was  not  a  case  in  which  the  Court  could  measure 
le  extent  of  the  deficiency,  or  ascertain  the  amount  of  compensation ;  and  that  the  biU 
must  Uierafore  be  diimisMd. 
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10/.  per  cent,  and  the  auction  duty  in  ten  days.  After 
the  specified  time  had  passed,  the  Defendant  proposed 
to  paj  a  moiety  of  the  deposit,  and  the  rest  at  the  end 
of  a  month,  and  to  allow  the  residue  of  the  purchase- 
money  to  remidn  on  the  security  of  the  estate.  ThQ 
Plaintiff  offered  to  agree  to  the  former,  but  not  to  the 
latter  term.  The  Defendant  afterwards  reftised  to  com- 
plete the  purchase. 
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The  bill  prayed  a  decree  for  specific  performance  of 
the  contract ;  and  that,  in  case  it  should  appear  that  any 
abatement  out  of  the  purchase-money  ought  to  be  made 
on  the  groimd  of  error  or  misdescription  of  the  premises, 
the  amount  of  such  abatement  might  be  determined  by 
the  Court. 

The  answer  of  the  Defendant  objected  to  perform  the 
contract,  on  the  ground,  as  was  alleged,  that  the  average 
rize  of  the  trees  in  Inffleby  Wood  did  not  approach  fifty 
feet,  and  did  not  amount  to  more  than  about  twenty- 
two  feet ;  that  the  value  of  oak  timber  of  the  larger  was 
very  much  greater  than  of  the  smaller  size ;  that,  from 
the  season  of  the  year  before  the  purchase,  there  was  no 
opportunity  for  the  inspection  or  examination  of  the 
wood;  and  that  the  Defendant's  bidding  had  been  found- 
ed entirely  on  the  representation  made  by  the  Plaintiff 
in  the  Particnlan  of  Sale. 


The  evidence  for  the  Plaintiff  went  to  shew,  that  the 
timber-trees  in  Ingleby  Wood  were  of  the  average  size 
of  thirty-four  feet  six  inches  each,  reckoning  those  only 
to  be  timber-trees  which  contained  at  least  ten  cubic 
feet  of  wood ;  and  the  witnesses  deposed,  that,  according 
to  the  custom  of  the  trade,  a  timbei^tree  should  contiun 
that  quantity.  The  Mritnesses  for  Defendant  deposed, 
that  there  were  a  much  larger  number  of  timber-trees 
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in  the  wood,  including  in  that  description  (as  they  al- 
leged should  be  included)  all  trees  containing  five  cubic 
feet  and  upwards ;  that  the  effect  of  this  computation 
was  to  reduce  the  average  size  to  twenty-two  feet  each, 
and  to  reduce  the  value  of  the  timber  per  foot  in  nearly 
the  same  proportion ;  for,  if  a  tree  containing  fifty  feet 
was  worth  three  shillings  per  foot,  a  tree  of  twenty-two 
feet  would  be  worth  only  two  shillmgs  per  foot. 


Arpument.  Mr.  Romilly  and  Mr.  SkadtoeH,  for  the  PIainti£ — 
There  was  no  misrepresentation  of  the  subject.  The 
description  of  "  Lot  1 "  was  perfectly  accurate.  The 
short  and  general  description  at  the  head  of  the  Par- 
ticulars of  Sale  could  not  be  considered  to  form  a  part  of 
the  representation  on  which  a  purchaser  would  rely. 
That  part  of  the  announcement  was  too  indefinite  to 
convey  any  erroneous  impression ;  it  would,  in  fact,  be 
true,  even  if  the  trees  had  been  much  smaller  than  they 
now  are,  for  still  the  timber  was  approaching  the  size 
referred  to.  But,  in  fact,  the  difference  between  the  aver- 
age size,  as  stated  in  the  Particulars,  and  that  as  shewn 
by  the  evidence  for  the  Defendant,  arose  not  from  any 
deficiency  in  the  wood,  but  from  its  actual  excess,  and 
from  the  fact  that  the  Defendant  took  into  the  computa- 
tion a  vast  number  of  trees  containing  less  than  ten  cubic 
feet  of  wood,  and  which  ought  not  to  be  reckoned  as 
timber-trees.  By  this  mode  of  measuring  the  wood, 
it  was  plain  that  the  Defendant  could  not  diininigh 
the  average  size  of  the  timber,  without  at  the  same 
time,  and  in  the  same  proportion,  increasing  its  aggre- 
gate quantity.  It  was  not  a  case  in  which  the  Court 
would  hold  the  Defendant  to  be  entitled  to  compensa- 
tion ;  there  was  no  difference  between  the  representation, 
which  was  indefinite,  and  the  actual  fact    The  Defend* 
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ant  should  not  have  purchased  without  adequate  cxa-        1846. 
mination :   Trower  v.  Netccome  (a).    It  vras  not  a  case  in  lo^I  b^qo 
which  fraud  was  or  could   be  suggested:    Fenton  v. 
Browne  (by 


Mr.   Wood  and  Mr.  Malins,  for  the  Defendant. — 
The  Defendant  is  a  timber-merchant,   and   he   con- 
tracted for  the  purchase  of  the  wood  as  timber,  and  for 
the  purposes  of  his  trade.   The  deficiency  in  the  average 
aze  of  the  trees,  as  timber,  would  not  therefore  be  com- 
pensated by  the  greater  number  of  the  trees,  of  a  smaller 
8IZC,  even  if  there  were,  in  fact,  a  greater  number  than 
the  Defendant  was  entitled  to  expect.   It  was  not,  how- 
ever, shewn  that  the  number  was  greater,  although  it 
Mraa  proved  that  the  average  size  was  far  less  than  half 
of  what  it  had  been  represented  to  be.     The  Defendant 
Vras  willing  to  complete  his  purchase  upon  having  a 
compensation  made  for  the  deficiency  in  the  size  and 
^alue  of  the  wood,  according  to  the  provision  of  the  ninth 
condition  of  sale ;  there  would  be  no  difficulty  in  ascer- 
't^ning  the  amount  of  compensation,  for  the  maximum 
and  minimum  sizes  were  both  defined,  and  the  difference 
^as  a  matter  of  ready  calculation :   Hill  v.  Buckley  (c). 
If  the  Court  cannot  measure  the  compensation,  it  will 
certidnly  not  compel  the  Defendant  to  complete  a  pur- 
chase, where  the  subject  proves  to  be  totally  different 
from  that  which  he  was  led  to  expect. 


V. 

ROUNTH* 

WAITS. 


JUTffMtMHtt 


Vice-chancellor  : — 

The  Defendant  in  this  case  contends,  that,  if  he  should 
be  compelled  simpliciter  to  perform  this  contract,  he 
will  not  obtain,  in  the  subject  of  his  purchase,  that  which 


Judgment, 


(a)  3  Bier.  704.         (6)  14  Yes.  144.         (e)  17  Yes.  »94. 
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the  Conditions  of  Sale  promised  him ;  that  the  timber- 
trees  do  not  in  the  average  approach  to  fiAy  cubic  feet; 
and  he  insists  that,  if  the  contract  is  to  be  performed  in 
specie,  he  is  entitled  to  compensation  for  the  difference 
in  the  value  of  the  timber.  The  complaint  is»  that  the 
value  of  the  timber  varies  according  to  the  growth  of 
the  tree;  and  that  a  cubic  foot  of  timber  cut  from  a  tree 
containing  fifty  feet,  is  of  greater  value  than  a  cubic  foot 
of  timber  from  a  tree  containing  only  five  feet.  He  al» 
leges  that  there  are>  in  Inglehy  Wood,  only  a  given  num- 
ber of  trees  which  can  be  accounted  timber-trees ;  that 
their  average  contents  are  not  more  than  twenty-two 
feet;  and  that  such  timber  is  of  less  value  than  if  it  were 
of  the  larger  kind  described  in  the  Particulars  of  Sal& 
Upon  these  statements  the  Defendant  asks  for  compen- 
sation for  the  difference  in  value. 


I  have  certainly  felt  great  difficulty  in  this  case.  I 
must  consider  the  Defendant  as  asking  that  a  decree 
may  be  made  giving  him  compensation.  The  argument 
on  his  behalf  is^  that  the  Court,  if  unable  to  give  htm 
compensation,  from  the  impossibility  of  measuring  the 
amount  to  which  the  subject  of  the  contract  falls  short 
of  the  description,  would  dismiss  the  bill  rather  than 
compel  the  Defendant  to  take  that  which  he  had  a  right 
to  expect  would  be  much  more  valuable  than  it  ha» 
proved  to  be. 


Afler  reading  the  pleadings  and  evidence  in  the  cause^ 
I  have  found  great  difficulty  in  bringing  my  mind  tc^ 
believe  that  the  defence  set  up  is  not  a  mere  after^ 
thought  of  the  Defendant.  It  appears,  fix)m  the  answer^ 
that  the  Defendant  intends  to  represent  that  he  benight 
the  property  without  knowing  anything  of  it,  but  fron^ 
the  recommendation  of  one  Jabez  West,  who  had  himseU* 
no  sufficient  means  of  judging  of  the  average  aixe  of  the 


GASES  IN  CHANCERY. 

timber,  from  having  seen  only  a  small  part  of  the  wood» 
when  the  trees  were  covered  with  foliage ;  and  that  fFest 
had  relied  on  the  representation  contained  in  the  Par- 
ticulars of  Sale.    Jabez  West  has  not  been  examined. 
Looking  at  the  correspondence  between  the  parties,  it 
i^ypears  that,  after  the  sale,  the  Defendant  was  unable 
to  provide  the  money  for  completing  the  purchase,  and 
that  he  applied  for  an  unlimited  time  to  complete  his 
purchase,  leaving  the  balance  of  the  purchase-money  on 
the  security  of  the  estate ;  and  it  was  not  imtil  this  in- 
dulgence was  refused,  upon  the  ground  that  the  property 
comprised  in  the  purchase  was  trust  property,  that  he 
took  the  objection  that  the  timber  was  not  of  the  kind 
he  supposed  it  to  be.     I  have  endeavoured  to  discover 
whether,  if  the  Defendant  should  be  compelled  to  take 
the  property,  he  would  or  would  not  have  given  more 
than  it  was  worth.    He  states  the  number  of  trees  to  be 
1616,  containing  an  average  of  twenty-two  feet,  worth 
t^wo  shillings  a  foot,  which  would  amount  in  value  to 
about  35002.,  omitting  the  tops,  lops,  and  poles,  which 
may  not  be  inconsiderable.     This  leaves  a  small  sum 
per  acre  for  the  land,  which  can  scarcely  exceed  its 
value,  unless  it  is  of  the  very  worst  quality.     If,  how- 
ever, there  has  been  a  misrepresentation,  I  cannot  refuse 
the  Defendant  the  benefit  of  that  ground  of  defence, 
dther  in  the  way  of  compensation,  or  of  a  decree  dis- 
missing the  bill, — merely  upon  such  a  speculatiom 
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This  is  a  case  in  which  it  is  impossible  to  give  com- 
pensation. If  the  vendor  had  represented  that  the  wood 
contained  any  given  number  of  trees,  and  that  such  trees 
were  of  an  average  size  of  fifty  feet,  and  that  repre- 
sentation turned  out  to  be  untrue,  a  decree  for  specific 
performance,  with  compensation,  might  have  been  made. 
The  Court  might  have  measured  the  diiSerence  between 
that  which  was  promised,  and  the  actual  fact;  but,  in 
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1846.  the  absence  of  any  representation  as  to  the  number  of 
Lord  Brooks  trees,  I  do  not  see  how  it  is  possible  for  the  Court  to 
-.  ••  ^  measure  that  difference ;  or  how  the  amount  of  compen- 
sation is  to  be  ascertained.  If  (to  put  an  extreme  case) 
the  wood  had  been  found  to  contain  1000  trees,  aver- 
aging fifty  cubic  feet,  and  no  trees  between  that  size 
and  mere  poles,  the  Defendant  admits  that  he  would 
have  no  cause  to  complain,  for  the  trees  would  have 
been  of  the  promised  average  size,  and  there  was  no  con- 
tract as  to  the  entire  quantity  of  timber  to  be  found  in 
the  wood.  But,  according  to  the  Defendant's  argument, 
if  there  were,  in  addition  to  the  1000  trees  I  have  sup- 
posed, another  1000  trees  averaging  five  feet,  the  ge- 
neral average  would  be  reduced  to  twenty-seven  feet, 
and  the  purchaser  would  be  damnified  and  entitled  to 
compensation,  tliough  he  had  5000  feet  of  timber  more 
than  in  the  first  case,  in  wliich  the  contract  would  have 
been  fully  satisfied.  He  is  injured,  because,  upon  that 
hypothesis,  in  addition  to  a  number  of  larger  trees,  he 
get6  a  number  of  smaller  trees.  It  was  at  one  time 
argued  for  the  Defendant,  that  the  Court  ought  to  con- 
sider the  vendor  as  selling  the  quantity  of  timber  found 
in  the  wood,  and  guaranteeing  that  it  was  all  of  the  size 
mentioned  in  the  Particulars ;  but  that  view  of  the  case 
cannot  be  maintained. 


If,  however,  the  Court  is  not  able  to  see  that  the  pur- 
chaser is  damnified  to  a  definite  extent,  capable  of  being 
ascertained,  it  may  still  be  right  to  say  that  the  vendor 
is  unable  to  give  the  purchaser  that  which  he  promised; 
and  if  so,  the  Court  may  properly  refuse  to  enforce  the 
contract,  though  it  cannot  modify  it  by  directing  it  to 
be  performed  with  compensation.  I  agree  that  an  in- 
definite representation  by  a  vendor  ought  to  put  a  pur- 
chaser upon  inquiry ;  but  a  definite  representation  upon 
a  point  affecting  the  value  of  the  subject  of  sale  will 
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entitle  tho  purchaser,  if  the  representation  be  untrue,  to 
resist  the  specific  performance  of  the  contract   This  ap- 
pears very  distinctly  from  Trovoer  v.  N€Wcome{a\  Stetcart 
y.  AUisian(b)f  Fenton  Y.  Browne  (c).  Now,  the  sale  in  this 
case  took  place  at  a  time  of  the  year  when  the  wood  could 
not  be  viewed.     I  think,  therefore,  the  representation 
made  must,  as  against  the  vendor,  be  taken  as  a  definite 
representation  that  the  vendor  knew  die  timber  in  the 
wood  approached  an  average  size  of  fifty  feet.    Was 
this  representation  untrue,  and  the  Defendant  thereby 
deceived  ?  and  if  so,  can  I  treat  it  as  immaterial  on  the 
ground  before  alluded  to,  that  the  Particulars  of  Sale 
contwied  no  representation  as  to  the  quantity  of  timber 
in  the  wood  ?    This,  I  think,  I  ought  not  to  do,  though 
I  acknowledge  there  is  diflSculty  in  the  opposite  con- 
clusion.    If  the  wood  had  consisted  wholly  of  young 
timber-trees,  it  could  not  successfully  have  been  con- 
tended that  it  was  what  the  purchaser  had  contracted 
for,  for  the  timber  might  be  useless  for  years  to  come ; 
though  it  might  be  difficult  to  say  what  degree  of  differ- 
ence would  be  enough  to  vitiate  the  sale. 
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The  question,  then,  is,  whether  the  representation  was 
untrue  or  not.  The  witnesses  for  the  PlMntiff  and  De- 
fendant differ  greatly,  owing  to  the  different  modes  in 
which  they  ascertain  the  quantity  of  timber, — one  taking 
into  account  trees  containing  five  cubic  feet,  and  die 
other  only  those  that  contain  ten.  But  the  Plaintiff 
states  that  thirty-five  feet  is  the  highest  average ;  and  he 
admits  that  the  Particulars  of  Sale  would  have  been 
more  correct,  if,  instead  of  stating  the  average  as  ap- 
proaching fifty  feet,  they  had  stated  it  at  forty.  Was 
the  Defendant,  who  is  stated  to  be  a  timber-merchant, 
deceived  by  this  representation?    When  I  say  that  a 


(a)  3  Mcr.  704.  (&)  1  Mer.  26. 
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yendor^  who  makes  a  representation  that  is  untrue,  can- 
not enforce  his  contract,  that,  of  course,  supposes  that 
the  purchaser  is  deceived ;  if  the  purchaser  knows  at 
the  time  that  the  representation  is  untrue,  he  is  not  de- 
ceived, and  cannot  in  that  case  avail  himself  of  the  ftct 
that  there  has  been  misrepresentation.  I  am  far  from 
being  satisfied  as  to  what  the  justice  of  the  case  requires. 
Looking  at  that  part  of  the  answer  relating  to  Jabez 
West,  I  felt  considerable  doubt  whether  it  mig^t  not 
appear  that  he  had  sufficient  knowledge  of  the  wood, 
and  that  he  had  not  made  any  representation  by  which 
the  Defendant  could  be  deceived ;  but  if  this  were  so, 
it  was  the  Plaintiff's  duty  to  have  made  out  that  case, 
'which  he  has  not  done.  As  it  is,  there  has  been  a  re- 
presentation which  turns  out  not  to  be  correct,  and  I 
think  the  proper  course  will  be  to  dismiss  the  bill,  but 
without  costs. 


Bthy  7th,  Sp- 
ilth Dec. 

The  testator, 
by  ft  will  made 
before  the 
WilU  Act  (7 
WiU.  4  &  1 
Vict.  c.  26) 
came  into  ope** 
ration  y  be- 
qneathed  a 
share  of  his 
residuary  es- 
tate to  one  of 
his  sons,  who 
was  also  there- 
by made  one  of 

the  devisees  in  trust  and  executors  of  his  estate.  The  son  died  after  the  WiOs  Aet  eame 
into  operation,  leaving  issue ;  and,  after  his  death,  the  testator  made  a  codicil  to  bis  wOl, 
altering  a  bequest  to  another  child,  but  in  other  respects  confirming  his  will : — SM,  tliat 
the  gift  to  the  son  did  not  lapse,  bat  that  the  same,  so  far  as  it  was  real  estate,  descended 
to  the  heir  at  law  of  the  son,  and  so  ftir  as  it  was  personal,  to  his  executrizi  under  ft  wiD 
made  before  the  Wills  Act  came  into  operation. 

That,  ander  the  34th  section  of  the  Wills  Act,  the  effect  of  the  re-pnblicfttion  ol  the  will 
by  the  codicil,  was  the  same  fts  if  the  testator  had  at  the  date  of  the  oodicfl  Bide  •  wiD  in 
the  words  of  the  will  lo  re*pabliihed. 


WINTER  V.  WINTER. 

1  HE  testator,  John  Winter^  by  his  will,  dated  the  13th 
of  November,  1833,  after  ^ving  certain  pecuniary  lega- 
cies, gave  and  devised  unto  and  to  the  use  of  his  son, 
John  Palmer  Winter,  and  J.  C  Cameron,  their  heirs  and 
assigns,  aU  his  freehold  and  copyhold  estates;  and  by 
the  same  will  he  gave  and  bequeathed  unto  the  said 
John  Palmer  Winter  and  J.  C.  Cameron,  their  execntOTB, 
administrators,  and  assigns,  all  his  leasehold  and  other 


GASES  IN  CHANCERY. 


S07 


personal  estate  and  effects^  upon  trusty  that  they,  the 
said  John  Palmer  Winter^  and  J.  C.  Cameron,  or  the  sui^ 
vivor  of  them,  should,  in  their  or  his  discretion,  sell 
the  same,  and  stand  possessed  of  and  interested  in  the 
monies^  and  the  rents,  issues,  and  profits  of  the  said 
real  and  personal  estate,  until  such  sale,  upon  trust,  to 
pay  and  discharge  his  the  said  testator's  debts,  legacies, 
and  funeral  and  testamentary  expenses,  and  te  stand 
po08e88ed  of  and  interested  in  the  surplus  thereof  in 
trust,  as  to,  for,  and  concerning  one  equal  sixth  part  or 
share  thereof  for  his  (the  testator's)  son,  the  said  John 
Palmer  Winter,  for  his  own  use  and  benefit  absolutely ; 
and  as  to  the  other  five  sixth  parts  or  shares  for  his 
(the  said  testator's)  other  children  and  grand-children 
aeverally,  as  in  the  said  will  respectively  mentioned. 
And  the  testator  appointed  the  said  John  Pahner  Winter, 
and  J.  C.  Cameron,  the  executors  of  his  will 


Anna  Maria,  a  dayghter  of  the  testator,  to  whom  a 
mxth  share  of  the  residuary  estate  was  given  by  the  will, 
died  in  March,  1838,  intestate  and  unmarried.  The  said 
John  Palmer  Winter,  the  testator's  said  son,  one  of  the 
devisees  in  trust  and  executors,  and  the  residuary  lega- 
tee of  the  sixth  part  of  the  real  and  personal  estate  of 
the  testator,  died  on  the  23rd  of  November,  1888,  hav- 
ing by  his  will,  made  in  1824,  bequeathed  all  his  estate, 
real  and  personal,  to  Mary  his  wife,  and  appointed  her 
his  executrix.  Mary,  the  widow  of  John  Palmer  Win- 
ter, proved  this  will  on  the  8th  of  December,  1838. 


The  testator,  John  Winter,  made  a  codicil,  dated  the 
16ih  of  February,  1839,  and  thereby,  after  chai^g  the 
share  of  his  estate  given  by  his  will  to  his  daughter, 
Mary  Gillman,  with  the  amount  of  a  certain  debt,  he 
directed,  that,  afler  the  decease  of  his  said  daughter,  the 
remainder  of  the  benefit  given  to  her  by  his  will  should 
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go  to  other  persons  mentioned  in  his  said  codicil,  and  in 
all  other  respects  he  thereby  ratified  his  said  wilL 

On  the  22nd  of  August,  1840,  the  testator,  John 
WinteTf  made  another  codicil,  which  did  not  alter  the 
foregoing  devises  or  bequests. 

The  testator  died  on  the  5th  of  February,  1843. 
The  will  was  proved  by  J.  C.  Cameron^  the  surviving 
executor,  by  whom  the  greater  part  of  the  freehold, 
copyhold,  and  leasehold  estates  were  sold,  before  the  in- 
stitution of  tiie  suit,  and  the  proceeds  invested  in  the 
government  funds. 

The  bill  was  filed  by  Charles  Winter^  the  eldest  son  of 
John  Palmer  Winter^  who  was  the  eldest  son  of  the  tes- 
tator John  Winter^  against  the  other  children  and  the 
executor  of  the  said  testator,  and  the  widow  and  ex- 
ecutrix and  the  younger  children  of  John  Palmer  Wat'- 
tery  praying,  that  the  rights  of  the  several  persons 
claiming  to  be  interested  in  the  real  and  personal 
estate  of  the  testator  might  be  ascertained  and  declared 
by  tiie  Court 

The  facts  were  found  by  the  Master^s  Beport,  and 
the  cause  was  heard  for  further  directions. 


The  principal  question  arose  upon  the  efiect  of  the 
33rd  and  34th  sections  of  the  Wills  Act,  7  WilL  4  & 
1  Vict.  c.  26  (a),  with  reference  to  the  sixth  share  of 


(a)  For  the  d3rd  section,  and 
the  construction  of  that  section, 
sec  Johnson  v.  Johnson,  8  Hare, 
157.  The  34th  section  enacts, 
*'  That  this  act  shall  not  extend 
to  any  will  made  before  the 
Ist  day  of  January,  1838  ;  and 


that  every  will  re-executed  or 
re-published  or  revived  by  any 
codicil,  shall,  for  the  purposct 
of  this  act,  be  deemed  to  have 
been  made  at  the  time  at  wliich 
the  same  shall  t>e  so  re  -executed, 
rc-published,  or  revived." 
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the  residuary  real  and  personal  estate,  devised  and  be- 
queathed to  John  Palmer  Winter ,  the  son  of  the  testator, 
John  Winter. 
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Mr.  Rominy  and  Mr.  Frederick  Jones^  for  the  Plain- 
tiff.— The  effect  of  the  34th  section  is  not  to  alter  the 
date  of  the  will,  by  bringing  the  date  of  the  will  down 
to  the  date  of  the  codicil;  but  the  effect  is  to  give  a 
retrospective  operation  to  the  act,  and  thereby  make  the 
act  to  govern  the  construction  of  the  will,  which,  with- 
out the  aid  of  the  codicil,  it  would  not  have  done.  In 
other  words,  the  will  is,  by  means  of  the  codicil,  brought 
within  the  operation  of  the  act  for  the  purposes  of  con- 
struction, and  in  order  so  to  bring  it,  the  will  must  be 
read  as  if  it  had  been  made  at  the  date  of  the  codicil ; 
but,  for  the  piupose  of  determining  the  subject  or  object 
with  which  it  deals,  the  will  must  be  treated  as  being 
made  at  the  time  at  which  it  actually  bears  date«  The 
hypothesis  or  fiction  that  the  will  was  made  at  the  date 
of  the  codicil  is  adopted  to  give  effect  to  the  provisions 
of  the  act ;  but  it  is  not  pursued  further  than  is  neces- 
sary for  that  object,  nor  to  the  extent  of  transferring 
the  date  of  the  instrument  from  a  time  at  which  the 
object  of  the  testator's  bounty  existed  unto  a  time  at 
which  such  object  had  no  existence.  With  regard  to 
the  effect  of  the  33rd  section,  they  cited  and  relied  on 
Johnson  v.  Johnson  (a). 

Mr  Walker  and  Mr.  Torriano^  for  the  Defendant, 
Mary  Winter^  the  widow  and  executrix  of  John  Palmer 
Winter^  argued  in  support  of  the  like  construction. 
They  insisted  that  the  testator  must,  at  the  time  he 
made  the  codicil,  be  deemed  to  have  known  the  law,  and 
the  operation  of  the  Wills  Act  upon  the  gift ;  and  that. 


Argwrnnt, 


VOL,  V, 


(a)  3  Hare,  157. 
Y 


H.  W. 
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I)^^  knowing  it.  he  woold  hsTe  idied  upon  the  cfleci  of  llie 
former  dispcKHtion.  when  revived  br  the  eodicil:  Skmmer 
V.  OqU'a^  The  revival  of  a  will  made  before  die 
Wllb  Act.  by  a  republication  since  that  act,  hae  been 
heM  V}  bring  it  within  the  operatioa  of  the  new  law. 
Andrewt  v.  ThonUom  ibjy  Brooke  v.  KnU(e). 

^Ir.  fVaitockj  for  the  voonger  children  of  JaAa  Piatmtr 
Winitr. 

Mr.  Kenyan  Parker  and  Mr.  SHmiony  for  the  Defend- 
ant, Mary  GiUman,  one  of  the  danghtera  of  the  tes- 
tator. 

:Mr.  Wood  and  Sir  Walter  Riddett,  for  the  Defend- 
ants, the  other  children  of  the  testator,  John  Winter. — 
The  construction  of  the  Wills  Act,  which  would  re- 
quire the  Court  to  read  the  will,  as  if  of  one  date  for 
one  purpose,  and  as  of  another  date  for  another  purpose, 
is  a  construction  too  technical  and  artificial  to  be  adopt- 
ed, unless  it  be  absolutely  necessary.     Where  is  the 
necessity  of  such  a  construction  ?    The  will  may,  with- 
out inconsistency,  be  read  for  all  purposes,  as  if  made  at 
the  date  of  the  codicil.     The  testator  at  that  time  must 
be  regarded  as  revising  and  finally  settling  the  testa- 
mentary disposition  of  his  proj)erty.     If  the  testator 
gave  a  legacy  to  a  child  who  was  dead,  it  would  be 
clearly  a  mistake,  and  a  nullity ;  but  if  the  testator  ac- 
tually made  such  a  mistake,  it  was  not  the  intention  of 
the  legislature  to  correct  his  error.  The  object  of  the  act 
was  to  guard  against  the  negligence  of  testators,  but  not 
against  their  mistakes.     After  mitlcing  a  will,  and  dis- 
posing of  property  amongst  children,  there  was  a  oom- 

(o)  Prerog.  Court  Cant.,  7th        {h)  3  Q.  B.  177. 
May,  1845.    Reported  in  the        (c)  3  Moore,  P.  C.  C,  334. 
Jurist,  Vol.  9,  p.  4  2. 
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mon  tendency  to  postpone  any  further  testamentary  act, 
although  the  death  of  some  of  the  children  might  have 
materially  altered  the  circumstances  of  those  who  were 
justly  supposed  to  be  objects  of  the  testator's  bounty. 
It  was  in  such  cases  that  the  Legislature  interposed  by 
the  act,  and  prevented  the  children  of  a  deceased  child 
from  suffering  by  the  delay  of  the  testator.     When, 
however,  the  testator  set  himself  to  the  task  of  revising 
his  will,  it  must  be  regarded  as  if  it  was  then  for  the 
first  time  made ;  and  if  he  bequeathed  a  legacy  to  a 
party  who  was  incapable  of  taking  the  property,  the 
result,  since  the  Wills  Act,  as  well  as  before,  must  be 
that  the  legacy  will  fail.     In  this  case,  taking  the  will 
to  have  been  made  at  the  date  of  the  codicil,  it  contained 
a  gift  to  a  person  not  in  existence ;  and  by  such  a  gift 
nothing  could  pass.  Suppose  a  testator  to  make  a  bequest 
to  his  children  generally,  could   such  a  gift  be  con- 
strued to  extend  to  his  children  dead  at  the  date  of 
tlie  will?  and  yet,  to  carry  the  purposes  of  the  act  to 
the  extent  contended  for,  would  involve  that  construc- 
tion.    They  cited  Christopherson  v.  Naylor{a\   Waugh 
▼•  Waugh  (J),  Tytherleigh  v.  Harbin  (c).  Doe  v.  Kett{d)\ 
2  Jarman,  Tr.  Wills,  p.  682. 


1846. 

Winter 

V. 

Winter. 
Argument. 


Mr.  JerviSi  for  the  Defendant,  J.  C.  Cameron^  the 
executor  of  the  testator,  John  Winter, 


VlC»-CHAirCBLLOB : — 

The  testatot,  John  Winter,  by  his  wiU,  dated  the  13th 
of  November,  1833,  gave  a  share  of  his  residuary  estate 
to  John  Palmer  Winter,  his  eldest  son.  The  Wills  Act, 
7  WtlL  4  &  1  Viet,  c  26,  was  passed  on  the  3rd  of 
July,  1837,  and  made  to  come  into  operation  (as  r^;ards 


Judgment. 


(a)  I  Mer.  320^ 

(h)    2Myl.&K.41. 


(«)  6  Sim.  329,  332. 
[d)  4T.  R.601. 
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the  present  case)  from  the  Ist  of  January,  1838.  In 
the  year  1838,  and  after  the  Wills  Act  came  into 
operation,  John  Palmer  Winter  died,  leaving  issue,  which 
issue  have  survived  the  testator,  John  Winter,  By  a 
codicil,  dated  in  February,  1839,  the  testator,  John  Win-- 
tery  altered  a  bequest  in  his  will,  and  in  all  other  respects 
ratified  and  confirmed  the  same.  On  the  22nd  of  Au- 
gust, 1840,  the  testator  made  a  second  codiciL  The 
testator  has  since  died ;  and  the  question  is,  whether  the 
legacy  to  John  Palmer  Winter  has  altogether  lapsed,  or 
whether,  by  the  operation  of  the  Wills  Act,  it  shall 
take  effect,  as  if  the  death  of  John  Palmer  Winter 
had  happened  immediately  after  the  death  of  the  testa- 
tor ;  and  this  depends  upon  the  effect  of  the  republica- 
tion, and  upon  the  construction  to  be  put  upon  the 
words  "  shall  die,"  in  the  33rd  section  of  the  act. 


With  respect  to  the  republication,  the  case  must  be 
considered  as  if  the  testator,  on  the  16th  of  February, 
1839,  had  made  a  will  in  the  very  words  of  the  will  of 
the  13th  of  November,  1833,  in  which  case  there  would 
have  been  the  bequest  of  a  share  of  the  residue  to  John 
Palmer  Winter,  who  was  then  dead. 


The  question  on  the  construction  of  the  33rd  section 
is,  whether  the  words  "  shall  die"  mean  shall  die  after  a 
bequest  to  him  by  a  will  made  after  the  3 Ist  of  Decem- 
ber, 1837,  or  whether  they  mean  shall  die  after  the  act 
comes  into  operation.  If  the  former  meaning  be  given 
to  the  words,  the  claim  of  the  representatives  fails.  If 
the  latter,  it  is  good.  Upon  the  face  of  the  act  itself, 
I  certainly  can  find  nothing  to  exclude  the  latter  con- 
struction in  favour  of  the  former ;  and  in  the  absence 
of  anything  upon  the  face  of  the  act  to  fix  the  meaning 
of  the  words,  I  am  bound,  as  well  as  I  can,  to  fix  that 
meaning,  by  considering  the  policy  of  the  act,  and  the 
objects  it  was  intended  to  accomplish. 
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Now,  the  policy  of  the  act,  and  the  objects  it  was 
intended  to  accomplish,  are,  for  the  present  purpose,  suffi- 
ciently manifest.  It  was  intended  to  prevent  a  portion 
given  by  a  testator  to  a  child  going  from  the  estate  of 
such  child,  and  his  family  from  being  lefl  portionless,  by 
reason  only  of  the  death  of  the  child  under  certain  cir- 
cumstances— a  consequence  of  law  which  the  common 
feelings  of  mankind  declared  to  be  a  disappointment  of 
the  intention  of  the  father. 


1846. 


Judgment, 


The  cases  in  which  this  event  most  commonly  hap- 
pened, and  against  which  the  act  was  intended  to  pro- 
vide, were  cases  in  which  the  child  died  in  the  testa- 
tor's lifetime,  after  the  bequest  was  made, — and  cases  in 
which  the  testator,  in  providing  for  an  absent  child, 
was  ignorant  of  the  fact,  that  such  absent  child  was 
dead.  In  both  cases,  the  family  of  the  child  dying 
after,  or  dead  at  the  time  of  the  bequest,  was  left  un- 
provided for;  and  it  was  to  remedy  this  evil,  amongst 
others,  that  the  33rd  section  of  the  Wills  Act  was 
passed. 


The  construction  of  the  act,  which  alone  will  include 
all  the  cases  which  the  act  must  presumably  have  been 
intended  to  include,  is  that  which  makes  the  time  of 
the  legatee's  death  unimportant,  provided  he  died  aft;er 
the  act  came  into  operation,  and  the  bequest  to  him 
is  by  a  will  made  aft^r  that  date ;  and,  as  far  as  I  can 
eee,  that  construction  cannot  possibly  include  any  case 
not  obviously  within  the  purposes  of  the  act. 

I  may  add,  that  if  a  testator,  by  a  will  executed  before 
the  Wills  Act,  had  made  a  bequest  to  an  absent  child, 
who  turned  out  to  be  dead  at  the  time ;  and  the  will 
provided,  that,  if  such  child  should  die  in  the  lifetime  of 
the  testator,  leaving  issue,  who  should  survive  the  testa- 
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tor,  the  bequest  should  stiU  take  effect,  (which  die  act 
provides),  I  should  in  such  a  case  have  little  difficulty  in 
giving  effect  to  the  manifest  intention  of  the  testator. 
This  is,  in  substance,  the  same  case;  for  the  wiD  in  tfab 
case  was  made  after  the  act  came  into  operatioii,  and  it 
must  be  understood  as  expressing  what  the  act  Myi 
shall  be  the  consequence  of  it  It  is  true,  tfiat  view  of 
the  question  is  not  of  itself  sufficient  to  decide  the  pre- 
sent case,  for  I  can  only  declare  what  the  act  empowers 
me  to  declare ;  and  if  the  construction  of  the  act  be 
that  the  words  <<  shall  die"  mean  shall  die  after  the 
making  of  the  bequest,  I  could  not  have  come  to  my 
present  conclusion.  I  think,  however,  the  sound  con- 
struction of  the  Wills  Act  is,  that,  if  the  bequest  be 
made  after  the  act  came  into  operation,  the  act  will 
apply  to  a  case  where  a  child  may  have  died  before 
the  will  was  made,  but  after  the  act  came  into  openr 
tion. 


1846. 
Id^A  8^  IQth 

A  life  insor- 
anoe  company 
reoei?ed  notice 
of  an  assign- 
ment, bj  an 
insarer,  of  a 
policy  which 
the  company 
had  granted, 
and  the  insurer 
afterwards  be- 
came bankmpt. 

Soon  after  the  death  of  the  person  whose  life  was  assured,  the  party  to  whom  the  aHignment 
had  been  made  applied  for  the  payment  of  the  sum  due  upon  the  poUoy,  and  th«  company 
inquired  of  the  assignees  of  the  bankrupt  whether  there  was  any  objection  to  payment  beipg 
made  to  the  claimant.  The  assignees  did  not  assent  to  the  payment,  bnt  made  no  pocitife 
claim  to  the  policy.  In  the  meantime  an  action  was  brought  upon  the  policy  by  the  claim- 
ant, in  the  name  of  the  bankrupt,  against  the  company :  — HM^  that  it  was  a  ease  in  wUeh 
the  company  were  entitled  to  fiie  their  bill  of  interpleader  against  the  pUdntiff  in  the  action^ 
the  bankrupt,  and  his  assignees ;  and  that  the  assignees,  who  had  in  the  suit  shewn  no  title 
to  the  policy,  must  pay  tlM  costs. 


FENN  V.  EDMONDS. 

IHE  Asylum  Life  Assurance  Company  granted  a 
policy,  dated  the  31st  of  August,  1841,  whereby  th^ 
assured  the  sum  of  29992L  to  the  Defendant,  Margate 
Edmondsy  her  executors,  administrators,  or  assigns,  to 
be  paid  within  six  months  aft;er  the  death  of  JRoberi 
Stuart. 
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On  the  let  of  March,  1842,  the  Asylum  Company 
received  notice,  that,  by  an  indenture,  dated  the  28th  of 
February,  1842,  the  policy  was  assigned  by  Margaret 
Edmonds  to  the  Defendant,  Thomas  Dohsouy  his  execu« 
tors,  administrators,  and  assigns.  It  subsequently  ap- 
peared that  the  monies  secured  by  the  policy  and  other 
property  were  assigned  to  Thomas  Dobson^  by  way  of 
security  for  a  debt  of  larger  amount,  with  power  to 
Dobson  to  demand  and  sue  for  the  said  monies  in  the 
same  of  Margaret  Edmonds^  her  executors  or  adminis- 
tratoFB. 
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On  the  28th  of  November,  1842,  a  fiat  in  bankruptcy 
was  issued  against  Margaret  Edmonds,  under  which  she 
was  declared  bankrupt;  and  the  Defendants,  PatrichJohn' 
son  and  David  John  Davies,  were  appointed  assignees. 

Robert  Stuart  died  in  July,  1843 ;  and,  on  the  17th  of 
April,  1844,  the  2999/.  became  payable  under  the 
p(^cy,  with  interest  from  that  date. 


On  the  24th  of  May,  1844,  the  solicitors  of  the 
Asylum  Company,  wrote  to  the  solicitor  of  the  assig- 
nees as  follows : — "  We  have  to  apprise  you,  as  solicitor 
for  the  assignees  of  Mrs.  Margaret  Edmonds^  estate, 
that  an  application  has  been  nmde  to  the  Asyliun  In- 
sorance  Company,  by  Mr.  Dobson,  for  payment  of  a  sum 
of  2999/.  upon  a  policy  of  assurance,  effected  with  that 
company  by  Mrs.  Edmonds,  upon  the  life  of  Mr.  Robert 
Stuart,  and  which  policy  it  is  stated  has  been  assigned 
by  Mrs.  Edmonds  to  Mr.  Dobson;  and  we  have  to  request 
that  you  will  inform  us,  whether  the  assignees  have  any 
objection  to  the  payment  being  made  to  Mr.  Dobson,  or 
if  they  will  concur  in  the  discharge  to  the  Company." 
In  answer  to  this  letter,  the  solicitor  of  the  assignees,  on 
the  27th  of  May,  wrote  as  follows : — **  I  should  have 
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answered  yours  of  the  24th  earlier,  but  have  been  wait- 
ing to  see  Mrs.  Edmonds^  to  hear  her  explanation  of  the 
matter ;  but  although  I  have  written  her  to  come,  she  has 
not  yet  been.  I  will  communicate  with  you  as  soon  as 
possible." 


On  the  8  th  of  June,  Dobson  brought  an  action  on  the 
policy,  in  the  name  of  Margaret  Edmonds,  against  the 
Asylum  Company,  to  recover  the  29992*,  and  interest; 
and,  on  the  15th  of  June,  the  solicitors  of  the  Company 
informed  the  solicitor  of  the  assignees  of  the  proceeding 
by  the  following  letter : — "We  have  now  to  inform  you, 
that  an  action  has  been  brought  in  the  name  of  Mrs. 
Edmonds,  by  Mr.  Fishery  (who  had  been  acting  as  the 
attorney  for  Mr.  Dobson,  but  who  is  described  in  the 
writ  as  attorney  for  Mrs.  Edmonds),  against  three  of  the 
Directors  of  the  Asylum  Company,  to  recover  the 
amount  of  the  insurance  effected  by  Mrs.  Edmonds  on 
the  life  of  Mr.  Stuart,  of  which  we  have  before  apprised 
you ;  and  we  request  that  you  will  inform  us,  if  the 
assignees  of  Mrs.  Edmonds^  estate,  under  the  fiat  in 
bankruptcy  against  her,  claim  the  above  insurance,  or 
have  any  objection  to  the  payment  thereof  being  made 
by  the  Company  to  Mrs.  Edmonds  or  Mr.  Dobson,  and 
will  concur  in  the  discharge  to  the  Company."  To  this 
letter,  the  solicitor  for  the  assignees  replied  on  the  17th 
of  June,  as  follows : — "  I  am  not  in  a  position  to  answer 
your  letter,  as  I  have  written  and  sent  to  this  bankrupt 
several  times  without  success.  There  is  no  account  of 
this  matter  in  her  balance  sheet  I  will,  if  you  wish,  call 
on  Mr.  Dobson,  and  see  how  he  represents  the  matter.*' 
No  further  communication  appeared  to  have  taken  place; 
and,  on  the  10th  of  July,  1844,  the  plaintiffs,  two  of  the 
Directors  of  the  Asylum  Company,  filed  their  bill  against 
Margaret  Edmonds,  Thomas  Dobson,  and  the  assignees, 
stating   the  assurance,  the  notice  of  assignment^  the 


PiNH 


I-,  and  alleging  ig^g. 
'  ■  t  Jhbton  to  the 
'.ami'<l  the  eame  as 
<it  llie  Defendants 
ho  restrained  from 
,olicy.  rhe2999i: 
1  Court. 

►rupt,  by  her  answer  6e- 

Phiintift'  in  the  action, 

,  and  submitted 

•  party  to  the  suit.     The 

the  monicB  due  on  the  policy, 

lie  28th  of  February,  1842, 

I  >rought  the  action  ia  the  name 

gainst  the  Company.     The  as- 

■i  denied  that  they  disputed  the 

monies  in  question,  and  stud  that 

to  obtain  any  information  reapect- 

u^tber  claimed  nor  disclaimed  the 

.adftbatif  there  were  any  such  policy, 

„  DfAtoHt  should  not  make  out  his  title 

oes  due  thereupon  would  belong  to  the 

t  of  the  estate  of  Margaret  Edmonds, 

Bptoy. 


nd  Mr.  Oibonu,  for  the  Pltuntiffe,  sub- 
was  au  ordinary  case  of  interpleader; 
iknipt,  in  whose  name  the  action  was 
neoeseary  party,  in  order  that  the  in- 
le  effectual :  B'inck  t.  Keelty  {a).  The 
gal  right  of  action  in  one  person,  and  on 

(a)  1  T.  R.  619. 
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equitable  title  in  another  person,  was  in  efiect  the  same 
as  a  double  claim :  Stevenson  y.  Anderson  (a).  The  as- 
signment of  the  policy  being  by  way  of  security  only, 
left  the  right  to  sue  at  law  in  the  assignees,  UAnuxy  t« 
Chesneau  {b)\  and  transferred  the  equitable  interest  to 
the  Defendant,  Dobson:  Carvalho  v.  Bum  (c). 


Mr.  Spurrier,  for  the  Defendant  Mrs.  Edmonds,  the 
bankrupt,  submitted  that,  whether  the  Defisndant  was 
or  was  not  a  necessary  party,  she  was  still  entitled  to 
her  costs  of  the  suit. 


Mr.  G.  X.  Russell,  for  the  Defendant  Do&mh.-— Tlie 
case  is  not  one  in  which  the  suit  can  be  sustained  as  an 
interpleading  suit.  There  was,  and  is,  in  fact,  no  dis- 
pute as  to  the  title  of  Dobson.  The  assignment  is  not 
impeached;  and,  without  disputing  the  deed  of  aarign- 
ment,  the  assignees  had  never  any  pretence  or  ground  of 
claim:  Bumv.  Carvalho  {d).  The  Plaintiffs  have,  there- 
fore, no  title  to  take  their  costs  out  of  the  fimd:  they 
have  instituted  a  suit  where  there  has,  in  fact»  never 
been  any  adverse  claim,  and  the  costs  of  that  suit 
must  be  borne  by  the  Plaintiffs  themselves.  Even  if 
the  assignees  be  supposed  to  have  had  any  right,  yet 
they  would  have  been  bound,  if  the  Company  had  paid 
the  debt  under  the  pressure  of  an  action.  Their  utmost 
interest  must  have  been  a  right  to  the  surplus  after 
satisfying  the  debt  of  Dobson,  and  that  surplus  they 
must  have  recovered  against  Dobson,  and  not  against 
the  Company. 

The  assignees  did  not  appear  at  the  hearing. 

(a)  2  Ves.  &  Bea.  407.  Myl.  &  Cr.  702. 

(b)  13  M.  &  W.  796.  (d)  4  Myl.  &  Cr.  702. 

(c)  4  B.   &  Adol.  d82;   4 
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Vice-chancellor  : — 

I  must  treat  this  case  as  a  proper  case  for  an  inter- 
pleading suit.  The  assignment  ofthe  policy  to  the  De- 
fendant  Dcbson  was,  as  it  appears  by  his  answer,  made 
by  way  of  security,  and  the  same  assignment  comprised 
other  property ;  leaving,  therefore,  the  possibility  of  an 
interest  in  the  bankrupt,  which  would  have  passed  to  the 
assignees.  Consistently  with  the  form  of  the  notice, 
the  assignment  might  have  been  made  to  Dohson  as  a 
bare  trustee.  Looking  to  the  nature  of  the  security, 
and  the  property  which  it  comprised,  and  the  right  of 
action  against  the  Insurance  Company, — looking  also  to 
the  correspondence  which  took  place  before  the  bill 
was  filed, — and  to  the  answers  of  the  assignees  in  this 
8uit^ — which  do  not  exclude  their  claim,  I  cannot  say 
that  the  Company  might  not  have  been  liable  to  pay  the 
Bum  due  upon  the  policy  a  second  time,  if  they  had  not 
instituted  this  suit. 


1846. 


Judgment, 
\QthFeb. 


Dbglabs,  that,  subject  to  the  payment  of  the  costs  of  the 
Plaintiffs,  and  Defendant  Margaret  Edmonds^  the  Defendant 
7%amas  DoUan  is  entitled  to  the  3059/.  Qs,  Qd.  stock  standing 
&e.,  in  trust  in  this  cause,  and  to  89/.  2^.,  the  diyidends  &c. 
Tax  the  Plaintiflb  and  the  Defendants,  Thamaa  Dobam  and  Mar* 
^wr€t  JBdtmmdif  their  costs  of  this  suit.  Let  such  costs  be  paid 
out  of  the  said  89/.  2s,  &c.,  if  sufficient  for  that  purpose.  But  if 
faisufficient,  then  let  so  much  of  the  3059/.  3«.  Qd,  stock,  as  with 
the  89/.  2s.  &c.,  will  be  sufficient  to  raise  the  amount  of  the 
said  costs,  be  sold  &c.;  and  out  of  the  monies  &c.,  let  the  said 
costs  be  paid  in  manner  &c.;  and  let  the  said  sum  of  3059/.  3s,  3d,f 
(if  no  part  be  sold  as  aforesaid,  or,  if  part  sold,  the  residue), 
be  transferred  to  the  Defendant  Thomas  Dobson,  and  let  the 
residue  of  cash  &c.  (if  any),  be  paid  to  the  Defendant  7%amas 
D6U(m,  And  let  what  shall  be  paid  out  of  the  said  cash  and 
stock  for  such  costs  be  paid  by  the  Defendants,  the  assignees,  to 
the  said  Defendant  Thowuu  Dubscn, 


Decree  in  m* 

terpleading 

etUt. 

Minnie. 
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21si  S^  22nd 
December, 

The  plaintiff  in 
a  crosi  rait, 
(impeaching  an 
instrument 
"Which  the  ori- 
ginal  suit  seeks 
to  enforce)  al- 
though residing 
out  of  thejur- 
risdiction,  is 
not  bound  as 
against  the 
Plaintiff  in  the 
original  suit,  to 
gi?e  security  for 
costs. 


Argument 


VINCENT  V.  HUNTER. 

Mr.  SCHOMBERG  moved  to  dischaige  for  imgu- 
larity  an  order  which  the  Defendant  had  obtained,  on  a 
motion  of  course,  that  the  Plaintiff,  who  appeared  by 
the  bill  to  be  residing  out  of  the  jurisdiction  of  the 
Court,  should  give  security  for  costs.  The  present 
motion  was  made  on  the  ground  that  the  Plaintiff's  bill 
in  this  cause  was  a  cross-bill,  rendered  necessary  or  pro- 
per by  the  original  bill,  which  the  Defendant  had  brought 
against  the  Plaintiff:  Sloggett  v.  Viant{a\  Thornton  y. 
fVibon  {b). 


Mr.  Romilly  and  Mr.  Sauthgate,  for  the  Defendant. — 
We  do  not  deny,  that,  where  the  Plaintiff  in  a  mere 
cross-bill,  is  out  of  the  jurisdiction,  the  Defendant, 
haying  originally  commenced  the  proceedings,  is  not 
entitled  to  ask  for  security  for  costs ;  but  this  suit  goes 
much  further  than  a  mere  cross  suit.  And  even  if  the 
Defendant  be  not  entitled  to  the  security  in  this  cas^ 
there  is  still  nothing  irregular  in  the  order.  It  was  ob- 
tained on  motion,  without  any  untrue  suggestion;  and 
the  present  motion,  which  assigns  irregularity  as  the 
ground  for  discharging  the  order,  must  be  therefore 
refused. 


Judgment, 


Vice-Chancellor  : — 

The  original  bill  seeks  to  enforce  a  charge  or  security 
which  the  Plaintiff  alleges  that  he  has  on  the  estates  of 


(a)  13  Sim.  187. 


(6)  1  Hogan,  20. 
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the  Defendant  in  that  suit;  and  the  Defendant  in  that  suit 
has  filed  his  bill,  in  which  he  impeaches  the  alleged  charge 
upon  whidi  the  original  bill  is  found,  and  seeks  to  have 
it  set  aside  on  the  ground  of  fraud.  This  is  a  relief 
which^  if  he  be  entitled  to,  he  cannot  have  by  way  of 
defence  simply  to  the  original  suit ;  and  this  suit  must, 
therefore,  be  considered  as  strictly  a  cross-bill.  It  is 
perfectly  just,  when  a  plaintiff  has  brought  a  defendant 
into  court,  by  instituting  proceedings  against  him,  and 
a  cross  suit  is  the  necessary  or  proper  form  of  defence, 
that  the  defendant  should  be  treated  as  a  defendant 
throughout,  and  not  be  required  to  give  security  for  the 
costs  of  the  cross-bill,  which,  in  truth,  is  merely  defen- 
ave ;  and  this,  it  appears,  has  been  decided. 

An  application  to  discharge  an  order  for  irregularity 
supposes  that  it  ought  not,  according  to  the  course  and 
practice  of  the  Court,  to  be  allowed  to  stand.  I  do  not 
think,  however,  that  I  ought  to  refuse  the  order  which 
is  now  asked,  merely  because  the  notice  of  motion  in- 
correctly applies  the  word  "  irregularity." 


1846. 

Vincent 

V. 
HUNTKR. 

Judgment. 


Order  discharged. 


Staiement 
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6tk  s^  lUk  M^MAHON  t^.  BURCHELL. 

June. 
A  tentnt  in         J[  jjIS  case  Is  reported  on  the  oririnal  hearing,  3  Hare, 
copying  the        97 ;  and  upon  appeal,  in  Mr.  Fhillips  Beports,  VoL  2, 

premifet  held  1 0*7  A    \ 

m  common  not    P*  i^^i  \0) 
eidnding  his 
co-tenants  in 

common,  is  not       The   Master   reported   that   the  Pliuntiff,  WUUam 

diArceable  by  • 

iuchco-tenants  JtPMohon,  occupied  the  ^^  Lower  house"  during  the 
nation  rent.  ^     ^™^  ^^  ^^  engaged  in  the  administration  of  the  estate 

of  Terenccy  the  father,  and  ought  not  to  be  charged  with 
any  rent  for  such  tune ;  and  that  he  had  occupied  the 
house  at  other  times  for  which  he  ought  to  be  charged 
with  rent ;  that  he  had  paid  certain  sums  for  outgoings 
and  repairs;  and  that  there  was  nothing  in  his  hands  in 
respect  of  the  occupation  of  the  house  applicable  to  the 
legacies. 

The  Plaintiffs  did  not  except  to  the  report  The 
Defendants  took  exceptions ;  and  among  others,  that 
William  ought  not  to  be  allowed  in  his  discharge  the 
repairs  and  outgoings  which  had  been  allowed  by  the 
Master ;  and  that  the  Master  ought  to  have  found  assets 
in  the  hands  of  William  applicable  to  the  legacies. 

The  Court,  overruling  several  of  the  exceptions,  de- 
clared, that  the  Plaintiff,  William^  ought  to  be  con- 
sidered and  treated  as  tenant  in  common  of  one  undi- 
vided seventh  part  of  the  "  Lower  house,"  and  referred  it 
to  the  Master  to  inquire,  whether  any  and  which  of  the 

(a)  On  appeal  to  the  Lord  mises;  but,  on  the  point  raised 

Chancellor,  the  original  decree  as  to  the  liability  of  a  tenant  in 

was  altered  by  excluding  the  common  to  be  charged  with  an 

inquiry  whether  any  sums  were  occupation  rent,  the  principle 

due  by  the  Plaintiff  in  respect  of  the  above  decision  was  con- 

of  his  occupation  of  the  pre-  firmed.    See  2  Phillips,  134. 
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sums  found  by  hia  report  to  have  been  paid  by  the 
Plaintiff,  fVilliamy  since  the  death  of  Terence,  in  respect 
of  repairs  and  outgoings,  or  otherwise,  on  account  of  the 
said  Lower  house,  ought  to  be  allowed  to  him  during 
such  time,  having  regard  to  the  declaration.  On  this 
reference  the  Master  reported  the  sums  which  ought  to 
be  allowed  to  WiUiam  for  repairs  and  outgoings,  but  did 
not  find  any  monies  to  be  in  his  hands.  This  report  was 
not  excepted  ta 
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M'Mahoit 
r. 

BVRCRKtL. 

SiaiemetKi, 
4iMfqy. 


The  case  came  on  for  further  directions. 


Mr.  Romilly  and  Mr.  Bagshawe,  for  the  Plaintiff. 

Sir  F.  Simpkinsan,  Mr.  Hislop  Clarke,  and  Mr.  RoU, 
for  the  Defendants. 


Vice-Chancellor, — after  stating  the  proceedings 
which  had  been  had  in  the  cause,  before  the  Report  of 
the  4th  of  February,  1845:— The  Plaintiffs,  by  their 
state  of  facts,  as  in  their  amended  bill,  insist  on  the  £Eicty 
that  William  never  had  any  exclusive  occupation  of  the 
Lower  house ;  that  such  of  the  children  of  Terence  as 
lived  on  the  island  resided  in  the  house  as  well  as  him- 
self, and  that  all  might  have  done  so  if  they  had  thought 
fit ;  and  they  insisted  that  such  occupation  as  WiUiam 
ever  had,  must  be  referred  to  his  rights  as  tenant  in  oom^ 
mon  with  the  other  children,  and  that  in  that  character 
he  had  not  become  liable  to  any  rent.  Now,  the  effect  of 
the  Master's  first  report,  as  I  understand  it^  is,  that  the 
Master  has  not  charged  William  with  any  rent  during 
one  period,  because  he  was  then  engaged  in  the  affairs  of 
the  whole  family;  that  he  has  not  charged  him  with  any 
rent  daring  the  intervals  of  his  absence  from  the  idaad ; 


Wth  June, 

Judgment, 
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M'Mahon 
r. 

BURCHKLL. 


Judgmtmt, 


and  that  he  has  charged  him  with  a  proportionate  pari 
of  the  rent  only  for  those  periods  during  which  other 
members  of  the  family  resided  in  the  Lower  house  as 
well  as  himself^  as  suggested  by  the  answer,  chaiging 
those  other  members  with  rent  also.     [His  Honor  then 
stated  the  exceptions  which  had  been  taken,  and  the 
decision  of  the  Court  thereupon.]  It  did  not  at  first  ap- 
pear, by  the  Master's  first  re]>ort,  in  what  character  he 
had  considered  WiUiam  as  occupying  the  Lower  house, 
and  I  pointed  out  what  appeared  to  me  to  be  the  in- 
consistency of  the  finding.     If  he  considered  WiUUimm 
the  light  of  an  ordinary  lessee  of  the  entire  property, 
why  should  he  be  excused  from  paying  rent,  when,  for 
his  own  purposes,  he  was  occasionally  absent  fix)m  the 
island  ?     And  why,  if  the  Plaintifi*  had  to  pay  rent  as 
lessee,  should  he  be  excused  from  paying  rent  during 
the  time  that  the  other  members  of  the  family  visited 
him;   and  I  concluded  that  such  occupation   as  the 
Master  found  William  to  have  had,  was  not  inconsistent 
with  the  character  of  a  tenant  in  common.     I  was  of 
opinion  upon  the  case  in  evidence  before  the  Master, 
whatever  the  grounds  might  be  on  which  the  Master's 
opinion  was  founded,  that  the  Plaintiff,  William^  was 
entitled  to  be  considered  as  tenant  in  common,  occupy- 
ing the  Lower  house  under  that  title,  admitting  some, 
and  not  excluding  any  other  members  of  the  family  from 
residing  there  if  they  thought  fit ;   and  that,  in  that 
character,  he  was  not  chargeable  to  them  in  respect 
of  his  occupation  of  the  Lower  house.    I  remain  of  the 
same  opinion  now.     I  do  not  state  what  my  opinion 
might  have  been  if  William  had  been  a  mere  stranger; 
but  he  was  not  a  stranger:  his  position  as  tenant  in 
common  was  sufficient  to  explain  his  occupation,  withoat 
either  trespass  or  contract     The  Defendants,  however, 
under  the  order  of  1843,  succeeded  in  persuading  the 
Master  to  charge  the  Plaintiff  as  an  occupying  tenant; 
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and  the  Plmn tiffs,  from  not  excepting  to  that  rei)ort,         i^iG, 

prechided  nie  from  iiivestiffatinfj  the  truth  of  the  case,  .^     "     ' 
or  from  disturbm«T  the  Master's  fiudin":.     The  correct-  ». 

ness  of  that  part  of  the  case  cannot  therefore  now  be         

looked  into.  Judgment. 

No  exceptions  have  been  taken  to  the  last  report 
The  further  directions  were,  therefore,  plainly  a  matter 
of  course.     The  Defendants,  however,  have  attempted 
in  argument  to  open  the  whole  case,  alleging  as  their 
excuse,  first,  that  there  was  inconsistency,  and  therefore 
error,  apparent  on  the  report,  in  treating  the  Plaintiff  as 
occupying  the  Lower  house  in  different  charactei's  during 
different  periods ;  and  secondly,  that  I  had  erroneously 
supposed  the  Master  to  have  treated  him  as  tenant  in 
common.     I  do  not  think  there  is  any  such  error  aj)- 
parent  in  the  report ;  nor  did  my  former  decision  pro- 
ceed upon  any  hypothesis,  but  upon  my  own  judgment 
of  the  case  and  evidence  then  before  me.     I  should 
come  to  the  same  conclusion  now.     Even  if  I  thought 
the  case  was  one  in  which  the  later  proceedings  ought 
to  be  opened,  in  justice  to  the  Plaintiff  I  could  not  do 
otlierwise  than  open  all  that  has  been  done  from  the 
month  of  June,  1843.     I  could  not  hold  him  bound  if 
I  opened  the  proceedings  in  the  way  desired  by  the  De- 
fendant.    From  nothing  which  is  now  before  me,  can  1 
see  any  ground  for  changing  the  opinion  I  had  come  to 
before.     The  Plaintiffs  are  entitled  to  a  decree  for  the 
payment  of  their  legacies. 

I  observe,  by  the  report  of  this  case  on  the  original  whcrc  a  debt 
hearing,  that  I  am  apparently  reported  to  have  said,  a^esuSr'may 
that  a  legacy  to  a  wife  could  not  be  set  off  against  the  ^®  ^'  °^^^ 

^     J  ^  ^  o  the  executors, 

debt  of  the  husband  (a).     I  wish  that  inaccuracy  to  be  ogainst  a  legacy 

bequeathed  by 
the  testator  to  the  debtor,  such  debt  may  also  be  set  off  against  a  legacy  bc(iueathcd  by  the 
testator  to  the  wife  of  the  debtor,  subject  to  her  equity  (if  any)  in  the  legacy. 

(rt)  See  3  Hare,  91),  and  marginal  note,  LI.  07.    And  see  Ilall 
y.JliUy  1  Dr.  &  \Va,  101),  por  Sir  Jvhv.  Suir<lcn. 

VOL.  v.  Z  II.  \V. 
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M'Mabon 
bukcbell. 


oorrectecL  My  meaning  must  have  been,  that  there 
could  be  no  such  set-off  in  this  case  to  the  prejudice  of 
the  wife's  equity  (if  any)  to  a  settlement. 


22nd  Dec, 

1847. 
UthJan, 

A  bequest  of 
propoty  to  be 
at  Uie  disposal 
of  the  testator*! 
wife,  for  herself 
and  children, 
does  not  give 
the  widow  a 
power  of  ap- 
pointment, or 
make  the  wi- 
dow and  child- 
ren tenants  in 
common,  bnt 
creates  a  joint 
tenancy. 

Argument, 


CROCKETT  V.  CROCKETT. 

1  HIS  case  is  reported  on  the  hearing  for  ftirther  di- 
rections, in  1  Hare,  452  (a).    One  of  the  children  of  the 
testator,  John  Crockett^  attained  his  age  of  twenty-one^ 
and  presented  his  petition  praying  for  the  payment  to 
him  of  his  share  of  the  testator's  estate. 


Mr.  Goldsmid  for  the  Petitioner ;  and 

Mr.  RomiUy  and  Mr.  Roundell  Palmer,  for  the  infant 
children  of  the  testator. — The  direction  that  the  pro- 
perty shall  be  "  at  the  disposal "  of  the  wife,  must  be 
construed  not  as  giving  her  a  right  of  "  distribution"  or 
appointment,  but  only  a  power  of  "  disposition/*  in  the 
sense  in  which  a  personal  representative  of  the  testator 
ix)sse8ses  that  power.  The  will  does  not  ^ve  an  interest 
for  life  to  the  widow,  and  an  interest  in  remainder  to 
the  children.  The  only  other  construction  is  that  which 
would  make  the  widow  and  children  j(Hnt-tenant8. 
Crooke  V.  De  Vandes  (i) ;  Oates  v.  Jackson  (c) ;  De  Witte 
V.  De  intte(d);  Bridge  v.  Vaies(e);  Beales  v.  CWr- 

Md{f). 


{a)  The  words  of  the  gift 
were  "  for  herself  and  children," 
not  '*  for  herself  and  her  cliild- 
reti,"  as  stated  In  the  former  re- 
port. It  does  not  seem  in  thb 
case  very  material. 


{h)  11  Yes.  dSO. 

(c)  2  Strange,  1172. 

(d)  11  Sim.  41. 

(e)  12  Sim.  645. 
(/)  13  Sim.  592. 


CASES  IN  CHANCERY. 
Mr.  Walktr  and  Mr.  Bushy  for  the  widow;  and 

Mr.  Leachf  for  the  trustees  of  a  settlement  made  on 
the  second  marriage  of  the  widow. — If  the  will  confers 
vpon  the  children  only  a  right  of  muntenance,  it  can  be 
shewn  that  the  petitioner  is  amply  provided  for :  Lanff' 
wnare  v.  Elcum  (a),  Bateman  v.  Foster  ip).  If  the  in- 
terest of  the  children  does  not  depend  on  the  right  to 
imuntenance,  the  question  h^  whether  it  is  not  subject 
to  the  appointment  of  the  wife  amongst  them ;  or^  if  not, 
i^hether  the  widow  and  children  are  not  tenants  in  com- 
mon. The  language  of  the  will  is  susceptible  of  either 
of  the  latter  constructions:    Casterton  v.  Sutherland (c)f 

Doe  d.  Gill  Y.  Pearson  (d),   Tomlinson  v.  Dighton  (tf), 

Fowler  v.  Hunter  {/)• 
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Ckockbtt 

V. 

Crockbtt. 
Argrnmemt. 


Vice-Chakcellor  : — 

At  the  hearing  of  this  cause,  it  was  contended,  for  the 
widow>  that  she  took  the  whole  property  absolutely. 
The  argimient  was,  that  the  whole  was  given  to  her  the 
better  to  enable  her  to  support  herself  and  children,  and 
not  upon  trust  for  herself  and  her  children.  Upon  the 
authorities  then  referred  to,  although  it  would  not,  per- 
haps, be  very  easy  to  explain  all  the  cases,  I  was  of 
opinion,  (as  in  Bathes  v.  Ward{g)\  that  the  children 
took  an  interest  in  possession ;  and  in  order  that  the  par- 
ties might,  if  they  thought  fit,  get  my  opinion  corrected 
on  appeal,  I  made  a  declaration  to  that  effect  in  the  de- 
cree, directing  also,  according  to  the  form  of  some  mo- 
dem orders,  that  the  whole  income  should  be  paid  to 
the  widow  during  the  infancy  of  the  children,  or  until 


Judgmeni, 


(a)  2  Y.  &  C.  C.  C.  303. 
(ft)  1  CoU.  12G. 
(c)  9  Ves.  445. 
Id)  6  East,  178. 


ie)  1  P.  Wms.  151. 
{/)  3  Y.  &  J.  50G. 
[g)  1  Hare,  445. 
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Crockbtt 

r. 
Crockbtt. 

Judgment, 


further  order,  she  mnintaining  nnd  educating  the  child- 
ren 111  a  projKir  manner,  with  liberty  for  the  widow 
and  children  to  apjJy.  That  decree  has  been  acquiesced 
in.  One  of  the  children  lias  now  attained  his  niajoritj, 
and  has  applied  to  Irnve  an  aliquot  part  of  the  fund  paid 
to  him,  upon  the  princijile  contended  for,  that  the  widow 
and  surviving  children  are  joint  tenants  under  the  wilL 
This  claim  is  resisted  by  the  widow,  who  has  contended, 
that  the  will  gives  her  an  exclusive  power  of  apjwint- 
ment  of  the  fund  amongst  the  children,  in  such  shares 
and  proportions,  maimer  and  form,  as  she  may  think  fit 
That  construction,  if  admitted,  would  deprive  the  child- 
ren of  the  interest  which  the  decree  gives  them ;  and 
if  it  be  the  true  construction  of  the  will,  the  benefit  of 
it  must  be  obtained  by  appealing  from  the  decree. 


The  construction  contended  for  on  the  part  of  the 
cliildren  was,  that  tlie  will  creates  a  joint  tenancy.  At- 
tending to  the  legal  consequences  of  tliat  construction 
of  the  will,  I  am  satisfied  it  will  not  do  what  tlie  testator 
intended.  If  I  were  at  liberty  to  modify  the  words  of 
this  will  by  conjecture,  I  should  perhaps  have  little  dif- 
ficulty in  doing  so  in  a  manner  not  far  from  what  the  tes- 
tator probably  did  intend ;  but  as  the  wonls  of  the  will 
do  not  enable  me  to  confine  the  widow  to  a  mere  life 
estate,  and  as  the  decree  gives  the  children  a  present  in- 
terest, a  joint  tenancy  appears  to  me  to  be  tlie  necessary 
conclusion. 


Minute,  Direct  that  the  share  of  the  Petitioner  be  paiil  to  him;  and 

continue  the  former  order,  as  to  the  widow  and  the  infant  child- 
ren.   Costs  to  be  paid  out  of  the  fund. 
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FREEMAN  v.  TATHAM.  ^^  ^  ^^ 

March, 
Q  eth  M<yf. 

O ABAH  FREEMAN,  for  many  years  a  servant  of  a.  transrerred 
Mr.  Tathamy  of  Sion  College,  in  the  city  of  London^  J^j^^cjoSt 
had  saved  a  considerable  sum  of  money,  which  she  ^^^?^J^^' :, 

^  selfand^.^and 

mvested  in  the  Three  and  a  Half  per  Cents.  Mr.  then  informed 
Tatham  died  in  December,  1830.  In  February,  1831,  fcr,  expressing' 
Sarah  Freeman  transferred  the  stock  standing  in  her  ^^"^^,1^^ 
name,  amounting  to  475/.  15^.  3rf.,  into  the  joint  names  fulfil  the  wishes 
of  herself  and  Martha  Tatham,  the  daughter  of  her  de*  express  to  her 
ceased  master.  The  dividends  were  received  by  Sarah  ^J^'^cr* 
Freeman  from  time  to  time  so  lonff  as  she  lived,  and  the  death  of ^., 

^  ^  ^  ^  her  administra- 

she  also  made  several  additions  to  the  stock,  which  at  trix  filed  the 
the  time  of  her  death  amounted  to  637 L  lOs.  3d.    Sarah  for  the  transfer 
Freeman  died  in  May,  1839,  intestate.  p^otS^^. 

sonal  estate  of 
A,    B.,  by  her 

In  the  month  of  August,    1839,   Martha   Tatham  answer,  admit- 
transferred  350/.  of  the  stock  into  the  joint  names  of  ^f  the  stock  in. 
herself  and  three  other  persons,  upon  trust  to  pay  the  Jl^imwlrf^ 
dividends  to  Susan  Freeman,  a  sister  of  Sarah  Freeman,  ^^  -B-»  »nd 

stated  that  A, 

for  her  life,  and  after  her  decease,  upon  trust  for  Martha  afterwards, 
Tatham,  her  executors,   administrators,   and    assigns,  time,  tSd  her 

(B,)  what  part 
of  the  stock  and  dividends  should  be  transferred  and  paid  to  different  persons,  and 
subject  to  such  dispositions  desired  her  to  hold  the  remainder  for  her  own  use ;  and  B. 
alio,  by  her  answer,  stated  that  she  had,  in  porsnance  of  such  directions,  paid  the  several 
somstotbe  persons  mentioned: — Held,  that  the  Plaintiff,  having  read  from  the  answer  the 
admission  of  the  transfer  upon  trust,  was  bound  also  to  read,  from  the  answer,  the 
directions  or  declarations  of  ^.  as  to  the  trusts  upon  which  the  fund  was  to  be  held  and 
disposed  of. 

That  the  Plaintiff  ought  not,  in  the  circumstances  of  the  case,  to  be  allowed  to  withdraw 
that  part  of  the  answer  which  had  been  read. 

That,  as  to  £.'«  statement  of  the  declaration  of  A,,  that  the  residue  should  belong  to  B. 
herself,  the  Court  would  direct  an  issue,  giving  the  Plaintiff  an  opportunity  of  examining  £. 
tiiereon,  as  to  the  directions  given  to  her  by  A, 

That  the  plaintiff  was  not  bound  to  read  the  statement  in  the  answer  as  to  the  fact  of  the 
payments  to  the  other  persons  having  been  msde  ;  and  that  B.  was  bound  to  prove,  by 
other  evidence,  the  payments  which  she  had  made  in  pursuance  of  the  trusts. 

VOL.  V.  A  A  H.  W. 
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Shisan  Freeman,  the  sister,  reodved  the  dividends  on 
this  350/.  stock  up  to  the  month  of  January^  1844. 

Susan  Freeman  afterwards  filed  her  bill^  as  admini- 
stratrix of  Sarah  Freeman,  the  intestate,  against  Marika 
TatJiam  and  the  three  trustees  of  the  Z50L  stock,  pray- 
ing that  an  account  might  be  token  of  the  stock  which 
hod  been  transferred  into  the  joint  names  of  the  intes- 
tate and  of  the  Defendant,  Martha  Tatham,  and  also  an 
account  of  the  dividends  accrued  since  her  death ;  and 
that  the  3507.  stock,  and  the  residue  of  the  637/.  10^.  3d. 
stock,  and  the  said  dividends,  might  be  transferred  and 
p£ud  to  the  Plaintiff;  or,  if  the  Plaintiff  should  not  be 
entitled  to  such  relief,  that  the  trusts  of  the  350/.  stock 
might  be  carried  into  execution  under  the  direction  of 
the  Court 


The  answers  admitted  the  facts  as  stated  above.  The 
Defendant,  Martha  Tatham,  under  the  circumstances 
stated  in  tlie  answer,  and  subject  to  the  life  interest  of 
the  Plaintiff,  in  300i  of  the  stock,  (which  the  Defend- 
ant stated  that  she  had,  as  a  matter  of  boimty,  increased 
to  350/.),  and  also  subject  to  certain  payments  made 
thereout,  claimed  to  be  entitled  to  the  stock  absolutely. 
At  the  hearing  of  the  cause. 


AdmiuUm, 


TAx.  Wood  and  IVIr.  Prior,  for  the  Plaintiff,  read,  as 
evidence  in  the  cause,  tlic  admission  in  the  answer  of 
Martha  Tatham,  that  Sarah  Freeman,  the  intestate,  in 
the  month  of  February,  1831,  informed  the  Defendant 
that  she  had,  with  the  assistance  of  W.  H.  Tatham,  a 
brother  of  the  Defendant,  who  had  been  a  clerk  in  the 
Bank  of  England,  made  the  transfer  of  the  475/.  15^.  3^. 
stock  into  the  joint  names  of  herself  and  the  Defendant, 
and  that  she  intended  to  add  tliercto  her  future  savings ; 
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and  that  Sarah  Freeman  repeatedly  stated  to  the  De- 
fendant^ that  her  desire  and  intention  was,  that>  after 
her  deaths  the  Defendant,  if  she  survived,  should  have 
the  absolute  benefit  of  the  stock  which  should  be  stand- 
ing in  the  joint  names  of  the  Defendant  and  Sarah 
Freeman  at  the  death  of  the  latter ;  at  the  same  time 
expressing  her  confidence  that  the  Defendant  would 
fulfil  every  wish  that  she  {Sarah  Freeman)  might  give 
to  the  Defendant  respecting  the  same. 


1846. 


^^^^^^fw^^f9^^^9w^w^^f9 


Mr.  Romilly  and  Mr.  Nevinson,  for  the  Defendant, 
Martha  Tatham,  insisted  that,  in  continuation  of  the 
foregoing  admission  of  the  fact  of  the  transfer  of  the 
stock  into  the  name  of  the  Defendant,  Martha  Tatham^ 
they  were  entitled  also  to  read  from  her  answer  the  fol- 
lowing statement  of  the  trusts  which  the  intestate  had 
declared  of  the  stock  so  transferred. 


ArgwnMitii* 


^' And  this  Defendant  saith,  that  the  wishes  and  direc- 
tions which  the  said  Sarah  Freeman  from  time  to  time 
gave  and  repeated  to  the  Defendant  respecting  such 
Bank  Annuities,  were,  that  the  Defendant,  in  the  event 
of  her  surviving  the  said  Sarah  Freeman,  should,  during 
the  life  of  her,  the  said  Sarah  FreemarCs  sister  (the 
Plaintiff),  pay  to  her  (the  Plaintiff)  the  dividends  of 
dOOJL,  part  of  the  Bank  Annuities,  which  should,  at  the 
death  of  the  said  Sarah  Freeman,  be  standing  in  the 
joint  names  of  herself  and  the  Defendant ;  or  if  the  con- 
duct of  the  Plaintiff  should  be  such  as,  in  the  opinion  of 
the  Defendant,  to  render  it  prudent  not  to  trust  her  with 
money,  then  that  the  Defendant  should,  instead  of  pay- 
ing such  last-mentioned  dividends  to  the  Plaintiff,  apply 
the  amount  thereof  for  her  (the  Plaintiff*s)  benefit 
during  her  life,  and  that  the  Defendant  should  pay  unto 
her,  the  said   Sarah  Freemavis,  firiend,  Mrs.  Amelia 

A  a2 


An9wer, 
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Palmer,  the  wife  of  John  Palmer,  of  LUtle  Moarfields, 
in  the  city  of  London,  shoemaker, — to  whom  the  sud 
Sarah  Freeman  expressed  herself  to  be  under  great  obli- 
gations for  having  provided  her  with  a  home,  when  she, 
the  said  Sarah  Freeman,  first  came  to  I/ondon,  until  ahe 
got  into  service, — the  sum  of  50/. ;  and  to  the  sud  John 
Palmer,  20L ;  and  to  their  three  children,  John  Pabner, 
jun.,  Amelia  Palmer,  and  Martha  Maria  Pabner,  l^e 
sum  of  51.  each ;  and  to  her,  the  said  Sarah  Freeman^s, 
niece,  Sarah  Shanks,  of  Halston,  Norfolk,  daughter  of 
her  eldest  sister,  who  was  residing  at  the  same  place,  the 
sum  of  10/.;  and  to  George  Leader,  the  brother-in-law 
of  the  said  Sarah  Freeman,  the  sum  of  bL\  and  the  sum 
of  25L  to  be  divided  between  William  Henry  Tatham, 
and  his  four  children,  Richard,  Charles,  Henry,  and 
Mary ;  and  that,  subject  to  the  payment  or  application 
of  such  dividends  of  the  said  siun  of  ZOOL  to  or  for  the 
benefit  of  the  said  Plaintiff  during  her  life,  and  to  the 
payment  of  such  sums  of  money  as  before  mentioned, 
all  the  Bank  Annuities,  which,  at  the  death  of  the  said 
Sarah  Freeman,  should  be  standing  in  the  joint  names  of 
the  said  Sarah  Freeman  and  the  Defendant,  should  be- 
long absolutely  to  the  Defendant.  And  the  Defendant 
saith,  that  she  frequently  requested  the  said  Sarah 
Freeman  to  have  put  into  writing  the  wishes  and  direc- 
tions she  had  expressed  to  the  Defendant  respecting  the 
said  Bank  Annuities,  but  that  the  said  Sarah  Freeman 
always  refused  to  have  the  same  done,  expressing  her 
entire  confidence  in  the  Defendant,  and  that  the  De- 
fendant would  comply  with  her  wishes  respecting  the 


same. 


n 


JtrffwsM%ii 


The  Counsel  for  the  Defendant  contended,  that  the 
Plaintiff  was  bound  to  take  the  statement  in  the  answer 
as  she  found  it,  and  that  she  could  not  select  merely 
much  of  the  answer  as  would  shew  that  a  trust  existed 
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and  avoid  reading  the  statement  of  the  particulars  for 
which  the  trust  was  created.  The  question  was^  whether 
one  passage  qualified  the  other :  it  did  not  depend  on  the 
existence  of  a  grammatical  connexion  between  the  pas- 
sages ;  Bartlett  v.  Gillard  (a),  Davis  v.  Spurting  {b) ; 
nor  did  the  absence  of  any  grammatical  connexion  pre- 
vent the  Court  from  admitting  one  passage  to  qualify 
the  other:  Rude  v.  Whitchurch  (c).  Nurse  v.  Bunn  (rf). 


184e. 


Argumtnit 


Mr.  Woody  for  the  Plaintiff. — The  Plwntiff  may  read 
from  the  answer  the  admission  of  the  fact  of  the 
transfer  having  been  made,  without  reading  the  state- 
ment which  the  Defendant  gives  of  the  purposes  of 
that  transfer.  It  is  not  stated  that  the  alleged  de- 
claration of  trust  took  place  at  the  same  time  as  the 
transfer.  The  transfer  was,  therefore,  a  transaction 
complete  in  itself;  and  the  effect  of  that  transfer  was  to 
charge  the  Defendant  as  trustee  of  the  stock :  Thomp- 
son V.  Lambe  (e),  Taylor  v.  Salmon  (/).  The  statement 
may  perhaps  be  used  by  the  Defendant  as  a  ground  for 
asking  an  inquiry ;  Miller  v.  Gow  (g\  Connop  v.  Hay^ 
toard  {h) ;  but  the  Plaintiff  is  not  therefore  bound  to 
adopt  it  as  evidence. 

[The  question  of  the  right  of  the  Defendant  to  read 
from  the  answer  the  passage  referred  to,  was  reserved.] 

Mr.  Wood  and  Mr.  Prior,  for  the  Plaintiff.— The 
transfer  of  the  stock  into  the  name  of  the  Defendant, 
Martha  Tatham,  without  any  proof  that  it  was  meant  as 
a  gift  to  her,  created  a  trust  for  Sarah  Freeman,  even 


(a)  3  Ru88. 166. 

(b)  I  RuflB.  &  Myl.  68. 

(c)  3  Sim.  562. 

(d)  5  Sim.  225. 

(e)  7  Ves,  587.    See  In^  y. 


Kenny,  4  Hare,  452. 
(/)  3  Myl.  &  Cr.  422. 
(^)  1  Y.  &  C.  C.  C.  56. 
(A)  Id.  33. 
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without  any  such  admission  as  exists  in  this  case,  that  the 
transfer  was  expressly  upon  trust.  Bider  v.  Kidder  (a). 
The  distinction  is,  whether  the  purchase  or  transfer  of 
stock  is  made  by  the  party  in  the  name  of  a  wife  or 
child,  for  whom  it  is  natural  that  he  should  make  a 
provision,  Dummer  v.  Pitcher  (i),  Kilpin  v.  Kilpin  (c) ; 
or,  as  in  this  case,  into  the  name  of  a  stranger  standing 
in  no  such  relation.     The  trust  then  clearly  arises. 


Mr.  Romilly  and  Mr.  Nevinsorty  for  the  Defendant, 
Martha  Tatham, — If  a  party  purchases  stock,  or  pur^ 
chases  an  estate,  in  the  name  of  another  person,  towards 
whom  he  does  not  stand  in  that  special  relation  in  which 
a  gifl  or  advancement  may  be  presumed,  a  resulting 
trust  arises  in  law  for  the  benefit  of  the  party  who  has 
advanced  the  money :  but  if  a  party,  having  stock  or 
property  standing  in  his  own  name,  transfers  or  con- 
veys it  to  such  other  person,  the  resulting  trust  does  not 
arise :  it  then  becomes  a  volimtary  gift,  transfer,  or  con- 
veyance. If  every  transfer  of  stock  or  other  property 
from  one  to  another,  without  consideration,  created  a 
trust  for  the  transferor,  there  would  be  no  cases  founded 
upon  the  effect  of  voluntary  conveyances.  The  equita- 
ble interest  in  all  such  cases  would  remain  in  the  donor 
notwithstanding  the  transfer.  Thus,  in  Rider  v.  Kidder, 
Lord  Eldon  reasons  throughout  on  the  case  of  the  pur- 
chase  of  stock,  or  of  an  annuity,  in  the  name  of  another 
person,  and  not  on  the  case  of  a  mere  transfer  or  assign- 
ment. Even  if  the  presumption  were  in  favour  of  the 
trust,  that  presumption  may  be  rebutted  by  very  slight 
circumstances:  George  v.  Howard  {d).  In  this  case 
there  are,  first,  the  Defendant's  statement  of  the  paid 
declaration  of  trust;  secondly,  the  actual  disposition 
of  the  fund  by  the  Defendant  in  conformity  with  that 


(a)  10  Ves.  300. 
lb)  2  Myl.  &  K.  262. 


(c)  1  Myl.  &  K.  520. 

(d)  7  Price,  646. 
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declaration;  and,  thirdly,  the  acquiescence  of  the 
Plaintiff  for  several  years  in  that  disposition,  without 
proof  of  any  information  having  reached  her  which  she 
did  not  know  immediately  after  the  death  of  the  in- 
testate. 

Mr.  Piggotty  for  the  Defendants,  the  three  other  trus- 
tees of  the  350/.  stock. 

Mr.  Woody  in  reply. — The  evidence  which  the  Plain- 
tiff has  read  from  the  answer  proves  nothing  more  than 
the  transfer  of  the  fund  by  Sarah  Freeman  to  the  De- 
fendant, Martha  Tatham.  It  was  not  thought  that  the 
Plaintiff  could  be  required  to  read  the  other  passages, 
which  appear  in  a  different  part  of  the  answer,  and  re- 
late to  circumstances  said  to  have  taken  place  at  different 
times  subsequently  to  the  transfer  of  the  stock.  If, 
therefore,  the  Court  should  hold  these  passages  to  be 
inseparably  connected  with  each  other,  it  is  a  surprise 
on  the  Plaintiff, — and  the  Court  will  permit  him  to  with- 
draw that  part  of  the  answer  which  he  has  read  with 
regard  to  the  transfer. 


1846. 


JbrffwmmU, 


Vice-Chancellor,  at  the  close  of  the  argument, 
said: — 

I  will  not  finally  dispose  of  this  case  until  I  have 
read  the  answer  in  private.  The  question  in  the 
cause  is,  whether  the  Defendant  is  a  trustee  or  abso- 
lute owner  of  the  stock  which  is  the  subject  of  the 
suit  The  Defendant,  by  her  answer,  says,  that  she 
accepted  the  trust ;  and  the  trust  was,  to  hold  the  stock 
for  such  purposes  as  Sarah  Freeman  should  thereafter 
declare.  Though  Sarah  Freeman  did  not  at  first  de- 
clare the  trust,  but  was  to  declare  it  from  time  to  time, 
yet  the  trust  is  one  subject  and  one  transaction.    If 
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these  passages  had  been  found  in  any  other  paper  than 
an  answer,  there  could  have  been  no  question  but  that 
they  must  have  been  taken  together.  If  the  Plaintiff 
seeks  to  charge  the  Defendant  as  a  trustee,  by  the  Defend- 
ant's admission  that  she  is  a  trustee,  I  cannot  but  think 
the  Defendant  must  have  a  right  to  insist  that  the  Plain- 
tiff shall  also  read  what  the  trusts  are.  It  is  anotlier 
question  whether  the  Defendant  can  compel  the  Plain- 
tiff to  read  the  statement  that  she  (Defendant)  has  ap- 
plied the  fund  in  pursuance  of  the  trusts. 


If  the  Plaintiff  charges  the  Defendant  with  the  pos- 
session of  the  stock,  and  it  is  only  by  the  answer  that 
the  Plaintiff  does  so,  it  seems  inconsistent  with  justice 
that  the  Defendant  should  not  be  allowed  to  explain  the 
circumstances  under  which   that  possession  was    ob- 
tained.    The  stock  was  transferred  into  the  name  of 
Martha  Tatham  without  her  knowledge.     She  did  not 
know  of  the  transfer  until  the  deceased  informed  her  of 
it,  and  told  her  she  had  transferred  the  stock  into  their 
joint  names  "in  the  confidence  that  the  Defendant  would 
fulfil  every  wish  and  direction  which  she  might  give  re- 
specting the  same.''    It  may  be  taken  as  dear  that  Sarah 
Freeman  might  have  called  for  a  transfer  back  the  next 
moment;  and  that  if  Martha  had  died  first,  her  execu- 
tors could  not  have  claimed  it  as  a  trust  created  for  her 
benefit  The  Plaintiff  calls  upon  the  Defendant  in  this  suit 
for  an  admission  of  the  facts,  and  the  Defendant  says, "  I 
did  not  know  of  the  transfer  until  the  15th  of  February, 
when  Sarah  Freeman  told  me  she  had  transferred  the 
stock  upon  certain  trusts,  and  I  accepted  the  trusts." 
The  Plaintiff  therefore  gets  no  admission  of  the  posses- 
sion of  the  stock,  except  in  connexion  with  the  trusts 
and  gives  no  independent  evidence  of  the  transfer. 


If  in  this  case  the  Plaintiff  had  proved  the  transfer  of 
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the  stock  into  the  names  of  the  Defendant  and  the 
intestate,  the  case  of  Rider  v.  Kidder  (a)y  would  be  an 
aathority  that  such  a  transfer  would  have  created  a 
bust.  I  do  not  understand  the  distinction  attempted  to 
be  drawn  between  a  transfer  and  a  purchase.  In  that 
case  a  party  purchased  stock  in  his  own  name,  and  after- 
wards transferred  it  into  the  joint  names  of  himself  and 
a  female  with  whom  he  cohabited.  Lord  Eldan  said,  it 
was  a  trust  by  implication.  In  the  case  of  a  child  or 
wife,  a  gift  might  have  been  presumed ;  but  not  in  the 
case  before  him.  He  speaks  of  stock  paid  for  by  the 
party  from  whom  it  proceeds,  but  the  reasoning  did  not 
depend  upon  that  circumstance.  The  question  was, 
whether  a  party  into  whose  name,  jointly  with  another 
person,  stock  had  been  transferred,  could  have  insisted 
upon  the  stock  being  his  property. 
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The  Counsel  for  the  Plaintiff  have,  however,  in  the 
reply,  applied  for  leave  to  withdraw  that  part  of  the 
answer  which  they  had  read,  if  I  should  be  of  opinion 
that  more  must  be  read  than  they  proposed  to  read. 
And  where  a  Plaintiff,  intending  to  read  one  part  of  an 
answer,  appears  to  have  been  surprised  by  being  com- 
pelled to  read  aiurthcr  passage,  the  Court  usually  allows 
him  to  withdraw  the  passage  which  he  had  proposed  to 
read*  But  I  do  not  consider  this  a  matter  of  right, 
where  the  ease  is  gone  into,  and  the  cause  heard  upon 
the  supposition  that  the  Court  may  decide  that  the  fur- 
ther passage  must  be  read ;  it  is  in  the  discretion  of  the 
Court.  If  I  allow  the  passage  read  from  the  answer 
(including  that  which  the  Defendant  relies  upon)  to  be 
withdrawn,  the  consequence  might  be,  that  the  Plains- 
tiff  would  get  the  whole  of  this  stock,  though  not  en- 
titled to  it;  for  if  I  send  the  case  to  an  inquiry,  every- 
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thing  will,  of  necessity,  so  far  as  the  trnst  declared  by 
S.  Freeman  is  concerned,  turn  upon  the  evidence  of 
Martha  Tatham  ;  and  if,  as  it  is  said,  Martha  Ta&am 
cannot  be  received  as  a  witness,  I  may  be  compelled  to 
charge  her  over  again  with  the  money  which  she  has  paid 
away.  K  Sarah  Freeman  had  never  told  the  Defendant 
of  the  transfer,  and  the  Defendant  had  found  the  stodc 
standing  in  her  name,  the  fund  would  have  been  now  en- 
fire  ;  but  the  Defendant  being  informed  by  Sarah  Freeman 
of  the  transfer,  and  being  told  how  she  was  to  dispose  of 
the  fund,  has,  in  pursuance  of  such  instmctionB,  since 
Sarah  FreemaiCi  death,  paid  away  a  considenibie  part^ 
and  invested  the  remainder  in  the  names  of  certain 
trustees.  Another  consideration  is  this:  the  Defendant 
says  that  she  is  a  trustee.  Under  the  conunon  role,  if 
she  be  a  trustee  for  other  persons,  such  other  perB(»is 
ought  to  have  been  made  parties  to  the  suit;  and  if  they 
had  been  made  parties  to  the  suit,  it  is  by  no  means  im- 
probable that  Martha  Tatham  would  have  disclaimed 
all  interest  in  the  fund  rather  than  have  to  pay  these 
sums  over  again.  She  might  then  have  been  examined 
as  a  witness  for  the  other  parties.  If  I  allow  the  Plain- 
tiff to  withdraw  the  admission  which  has  been  read  from 
the  answer,  and  send  the  case  to  an  issue,  I  should  have 
great  difficulty  in  ordering  the  Defendant  to  be  exa- 
mined as  a  witness,  for  she  would  then  be  a  witness  for 
herself;  but  if  I  hold  the  Plaintiff  to  the  abswer  which 
has  been  read,  I  may  give  the  Plaintiff  an  opportunity 
of  examining  the  Defendant,  to  see  if  her  credit  can 
be  shaken  before  a  jury. 


May  Gth. 


Vice-Chancellor. — It  was  argued  on  behalf  of  th< 
Plaintiff  in  this  case,  that  the  Defendant,  having 
vived  Sarah  Freeman,  was  a  trustee  of  the  stock  for  hec^" 
estate;  and  that  there  was  nothing  to  prove  that  th< 
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Defendant  was  authorized  by  Sarah  Freeman  to  distri- 
l>ate  any  part  of  it     The  Plaintiff  proceeded  to  read  a 
passage  from  the  answer  of  the  Defendant,  contending 
-that  such  passage  contained  an  admission  of  the  trust  of 
tiie  stock  from  the  moment  of  the  transfer.     That  pas- 
sage haying  been  read  by  the  Plaintiff,  it  was  argued  by 
the  Defendant's  Counsel  that  the  Plaintiff  was  bound  to 
vead  the  other  part  of  the  answer  which  describes  the 
-ftmstB.     The  Plaintiff  does  not  deny  that  the  Defendant 
^would  have  a  right  to  have  read  the  other  part  of  the 
answer  by  which  the  trusts  are  set  out,  if  the  declara- 
tion of  the  trusts  had  been  contemporaneous  with  the 
-transfer.     It  is  admitted  then,  that,  if  the  transaction 
were  one,  the  Pluntiff  could  not  have  read  from  the 
answer  the  admission  of  the  one  without  reading  the 
admission  of  the  odier;  but  the  effect  of  the  answer 
being,  that  the  transfer  of  the  stock  was  at  one  time, 
and  the  declarations  of  trust  were  made  subsequently 
from  time  to  time,  it  was  contended  that  the  Plaintiff 
might  read  from  the  answer  the  admission  of  the  trust, 
without  thereby  entitling  the  Defendant  to  read  there- 
fifom  the  statement  of  its  nature*     It  is  alleged  by  the 
answer  of  Martha  Tatham,  that  she  has  paid  all  the 
sums  which  she  states  that  Sarah  Freeman  directed  her 
to  pay ;  and  if  the  trusts  were  proved,  which  she  states 
to  have  been  so  declared,  and  the  payments  proved  to 
have  been  nade,  Martha  Tatham  would  be  discharged 
to  that  extent. 


1646. 
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Two  points  were  raised  in  argument:  first,  the  right 
of  the  Defendant  to  require  the  Plaintiff  to  read  the 
declarations  of  trust;  and,  secondly,  supposing  I  was  of 
opnion  tiiat  the  Defendant  had  a  right  to  require  the 
Plaintiff  to  read  the  whole,  then  the  Plaintiff's  Counsel 
daimed  a  right  to  withdraw  that  part  of  the  answer 
he  had  read>  and  to  rest  Ins  case  upon  the  general 
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reasoning  arising  out  of  the  facts ;  and  upon  that  point 
the  question  is,  whether  I  ought  to  allow  the  PlMntiflTs 
Counsel  to  withdraw  what  he  has  read. 

The  argument  in  support  of  the  Plaintiff's  right  to 
read  the  admission  of  a  trust  simply,  was  drawn  from 
a  supposed  analogy  to  the  cases  in  which  it  is  decided, 
that  where  an  executor  admits  the  receipt  of  money,  and 
seeks  to  discharge  himself  by  a  payment  out  of  it,  there 
the  Plaintiff  may  read  the  admission  of  the  reoeipty 
without  being  compellable  to  read  that  part  of  the 
answer  which  states  that  the  executor  has  applied  it  in 
a  particular  manner,  or  in  a  due  course  of  administrar 
tion, — subject  to  this  observation,  that,  if  the  executor 
states  that  he  received  it  and  paid  it  away  at  the  same 
time,  so  as  to  make  the  receipt  and  the  payment  parts 
of  the  same  transaction,  there  the  Court  will  not  charge 
him ;  but  if  he  states  that  he  received  it  on  one  day,  and 
paid  it  away  on  another,  the  Plaintiff  may  read  the  ad- 
mission of  the  charge,  without  reading  the  subsequent 
statement  as  to  the  discharge.  In  this  case  my  opinion 
is  in  favour  of  the  Defendant's  right  to  require  the 
Plaintiff  to  read  the  whole  if  she  reads  any  part  of  the 
admission.  The  Plaintiff  cannot  stand  in  a  better  posi* 
tion  than  that  in  which  Sarah  Freeman  herself  would 
have  stood.  Sarah  Freeman  transferred  the  stock  into 
the  joint  names  of  herself  and  the  Defendant,  without 
the  Defendant's  knowledge.  The  Defendant,  when  she 
was  informed  of  it,  might  have  refused  to  be  a  trustee, 
but  she  consented  to  hold  the  stock  upon  such  trusts  as 
Sarah  Freeman  should  from  time  to  time  declare.  Sup- 
pose Sarah  Freeman  to  be  living,  and  to  be  seeking  by 
this  suit  to  charge  the  Defendant  as  trustee  of  the 
stock,  —  could  she  have  insisted  upon  her  right  to 
read  the  answer  of  Martha  Tatham  admitting  that  she 
was  a  trustee,  without  reading  that  part  which  stated 
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what  the  trusts  were  upon  which  she  was  to  hold  it»  if 
Jdartha  Tatham  had  stated  by  her  answer  that,  after 
l)eing  informed  of  the  transfer,   she  had,   and  could 
prove  that  she  had,   applied  part  of  the  money   in 
conformity  with  the  trusts?     Could  Sarah  Freeman^ 
in   such  a  case,  have  charged  Martha  Tatham  as  a 
tanstee,  without  allowing  her  to  state  what  the  trusts 
-were  ?     The  question  is  not  whether  Martha  Tatham 
could  daim  the  right  to  have  her  answer  read  to  prove 
that  she  had  made  the  payments, — she  might  be  bound 
to  prove  the  fact  of  payment,— but,  supposing  that 
proved  aliunde,  whether  she  would  not  have  a  right 
to  insist  that  the  whole  answer  should  be  read,  to  shew 
that  the  payments  were  made  in  conformity  with  the 
trusts.     I  think  she  would  have  had  that  right.     The 
subsequent  declarations  are  in  fact  part  of  the  original 
transaction.     The  acceptance  was  of  a  trust  to  be  from 
time  to  time  declared;  and  the  authorities  cited,  with 
reference  to  the  doctrine  of  charge  and  discharge,  do  not 
appear  to  me  to  be  analogous.     It  appears  to  me,  that, 
having  accepted  the  trusts  of  the  transfer,  the  subse- 
quent declarations  were  part  of  the  trusts  which  she  ac- 
cepted, and  the  author  of  the  trust  could  not  fix  her  by 
her  own  admission  without  allowing  her  to  explain  what 
those  trusts  were. 
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The  question  then  arises,  whether  I  should  allow  the 
Plaintiff  to  withdraw  the  passages  read  as  evidence  from 
the  answer.  That  is  entirely  discretionary  in  the  Courts 
The  Defendant  must,  as  I  assume,  prove  that  she  has 
paid  various  sums  of  money  in  conformity  with  that 
trust,  which  I  also  assume  to  have  been  proved.  If  I 
allow  the  answer  to  be  withdrawn,  the  consequence  will 
be,  that  the  Defendant  must  depend  upon  the  liberality 
of  the  Plaintiff  to  escape  being  charged  with  the  whole 
of  the  sums  which  she  has  paid,  though  in  fact  she  has 
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done  tliat  which  Sarah  Freeman  required  her  to  da 
Nothing  could  be  more  unjust  than  this  result,  if  the 
trusts  are  such  as  Martha  Tatham  says  they  were. 

The  cause  now  stands  in  this  position:   I  am  not 
bound  to   give   implicit   credit  to   Martha  TatiicmCs 
statement;    and  the  course  which  I  suggested  at   the 
dose  of  the  argument,  I  feel  myself  at  liberty  to  take, 
though  I  am  aware,  that,  in  seeking  to  arrive  at  the  truth, 
the  subject  matter  of  the  trust  may  unhappily,  to  a 
great  extent,  be  sacrificed.     Until  the  case  of  Milner  v. 
Siryletofiy  I  never  supposed  that  the  Court  of  Chancery 
(I  do  not  allude  to  what  may  have  been  done  in  bank- 
ruptcy) allowed  a  party  to  be  examined  as  a  witness 
for  himself.     But  that  is  not  this  case.     If  the  Defend- 
ant has  by  her  own  oath  entitled  herself  to  a  sum  of 
money,  it  is  quite  another  question  whether  I  may  not 
direct  an  issue  to  see  whether  a  jury  will  ^ve  credit 
to  what  she  says  by  her  answer.     That  question  may  be 
tried  by  directing  an  issue  in  the  words  of  the  answer, — 
whether  Sarah  Freeman  declared  her  will  to  be,  that 
such  part  of  the  stock  as  at  her  death  should  be  standing 
in  the  joint  names  of  herself  and  the  Defendant,  should, 
at  the  death  of  Sarah  Freeman,  belong  absolutely  to  the 
Defendant,  subject  to  the  payment  of  the  several  sums 
mentioned  in  the  answer,  Martha  Tatham  consenting  to 
be  examined  as  to  the  directions  given  to  her  by  Sarah 
Freeman. 
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EAST  V.  EAST.  ^  «^^ 

TAprU. 
HE  suit  was  for  the  execution  of  the  trasts  of  the  On  an  inqoiry 

^  ^   ^  before  the  Maa- 

^will  of  JruHam  Etxst,  and  to  charge  his  surviving  exe-  ter,  the  Plain- 
cuter,  Thomas  Easty  with  breaches  of  trust,  and,  among  ^^  answer  Tnd 
other  things,  with  default  in  omitting  to  get  in  a  sum  of  ^^"^f^^I 
AOOl.  0¥ring  from  James  East,  upon  his  promissory  theexecator, 
note, — a  sum  of  11 502.  also  owing  from  James  East  thatapromis- 
xipon  his  bond, — and  a  sum  of  1000/,  owing  from  John  |^/ "^j™. 

JEast  by  bond,  and  further  secured  by  a  warrant  of  ing  to  the  testa- 
tor, had  come 

Bttomey.  to  the  hands  of 

the  executor 
shortly  after 

The  testator  died  in  May,  1825,  during  the  infancy  ^^*J^/4^, 

of  the  Plaintiff,  his  son  and  sole  residuary  devisee  and  executor  was 

l^atee.     The  Plaintiff  attained  his  age  of  twenty-one  read  the  further 

in  May,  1832,  and  was  then  let  into  possession  of  the  *^^^^^ 

real  estate.    The  Defendant  Thomas  Easty  and  James  afterwards, 

when  the  Plain- 

EcLsty  were  the  trustees  and  executors  of  the  will.     The  tiff  (the  sole 
bill  was  filed  in   1842.     James  East  died   insolvent  te^^meoP' 
shortly  after  the  institution  of  the  suit.  ih^'^tilf note 

to  the  Plamtiff, 

At  the  hearing,  besides  the  usual  decree  for  an  ac-  him  for  taking 
count,  the  Master  was  directed  to  inquire  whether  any  **"  ^  '^' 
and  what  debts  were  due  to  the  testator  at  the  time  of  his      Statement. 
death  from  James  East  and  John  East^  and  whether  any 
and  what  steps  were  taken  to  get  in  the  same,  and  under 
what  circimistances  the  said  debts  were  left  outstanding, 
and  how  far  the  same  or  either  of  them  were  left  out- 
standing with  the  privity  or  consent  of  the  Plaintiff; 
such  inquiries  to  be  without  prejudice  to  any  question 
m  the  cause. 

The  Master  reported  as  follows: — "I  find  that,  at 
the  death  of  the  testator,  the  sum  of  4002.,  secured  by 
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the  promissory  note  of  the  late  Defendant,  James  Etat^ 
was  due  to  the  testator  from  the  said  James  East;  and 
that  no  steps  were  taken  to  get  in  the  same;  but  no 
evidence  hath  been  laid  before  me  to  shew  how  &r  the 
same  was  left  outstanding  with  the  privity  or  oonseiit 
of  the  PUntiff,  nor  under  what  circumstances  thefloid 
debt  was  left  outstanding,  except  that  I  find  that  the 
Plaintiff  was  a  minor  from  the  death  of  the  said  testator 
up  to  the  24th  day  of  May,  1832,  when  he  attained  the 
age  of  twenty-one  years.  And  I  find  that  the  Plaintiff 
exhibited  interrogatories  for  the  examination  of  the 
Defendant,  which  were  allowed  by  me,  and  that  the 
said  Defendant  put  in  his  examination  thereto.  And  I 
find  that  the  said  Plaintiff  hath  produced  before  me  the 
sdd  examination,  and  that  he  hath  read  part  of  the  said 
examination,  that  is  to  say,  from  the  commencement  of 
the  examination  to  the  fourth  interrogatory,  down  to 
the  words  ^  no  such  entry  to  make  (ay      And  the  said 


{a)  ^^  This  examinant  saith, 
that  he  first  hecame  aware  of 
the  existence  of  the  hill  of  ex- 
change or  promissory  note  for 
400/.  in  his  original  answer 
mentioned,  and  hecame  possess- 
ed thereof  hy  findiug  the  same 
in  a  drawer  of  the  said  tes- 
tator's hureau  shortly  after  his 
decease."  "  And  he  saith,  that 
he  never  kept,  or  caused  to  he 
kept,  any  hook  or  hooks  of  ac- 
count or  accounts  relating  to 
the  estate  of  the  said  testator, 
except  the  hook  of  accouut  or 
cash-hook  hereinbefore  men- 
tioned in  the  answer  to  the  se- 
cond interrogatory,  and  a  cer- 
tain other  hook  of  account^ 
called  the  *  Labour  Book,*  being 
an  account  of  the  examinant's 
payments  for  labour,  and  other 


matters,  relating  to  the  aaid 
farm.  And  he  saith,  thai  be 
did  never  make  or  cause  to  te 
made  any  entry  in  such  book 
or  books  of  account  or  aocoonts 
respecting  the  said  bill  or  pro- 
missory note  for  400/.,  becaviey 
as  he  never  received  any  pftj* 
ment  in  respect  thereof,  there 
was  no  such  entry  to  make*'' 
^'  And  he  sdth,  that  he  did  not, 
when  he  gave  the  said  bill  or 
promissory  note  for  400/.  to  the 
Plaintiff,  receive  or  take  from 
him  any  receipt  or  acknowledfp- 
ment  in  respect  thereol^  but  the 
Plaintiff  thanked  him  for  t^- 
ing  care  of  the  same ;  and  thii 
examinant  took  no  such  receipt 
or  acknowledgment  from  the 
said  Plaintiff,  because,  oon8ide^ 
ing  the  friendly  terms  vpoQ 
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Defendant  hath  insisted  upon  his  right  to  read  so  much  ^^846. 
of  his  examination  to  the  fourth  interrogatory,  which 
relates  to  the  said  note,  which  I  have  allowed  him  to 
do.  And  I  find,  upon  reading  that  part  of  the  said 
examination  which  has  been  read  by  the  said  Plaintifi^ 
that  the  Defendant  thereby  describes  the  said  note  as 
being  in  his  original  answer  mentioned.  And  I  have 
looked  at  the  said  answer,  and  find  that  only  one  pro- 
missory note  for  400/.  is  therein  mentioned ;  and  I  have 
read  the  passage  in  the  original  answer  between  fols.  26 
and  28  (a).  And  I  find  upon  reading  the  sidd  examination 
and  the  original  answer  respectively  as  before  mentioned^ 
and  also  upon  reading  the  said  examination  alone,  with- 
out reference  to  the  said  original  answer,  that  the  said 
Defendant  first  became  aware  of  the  existence  of  the  said 
bill  of  exchange  or  promissory  note  for  400/.,  and  be- 
came possessed  thereof,  by  finding  the  same  in  a  drawer 
in  the  said  testator's  bureau  shortly  after  his  decease; 
that  he  made  no  entry  thereof  in  any  book  of  account ; 
that,  upon  the  said  Plaintiff  coming  of  age,  he  handed 
him  the  said  bill  of  exchange  or  promissory  note ;  that 
he  did  not,  when  he  gave  the  sidd  bill  or  promissory 
note  to  the  Plaintiff,  receive  or  take  any  receipt  or 
acknowledgment  in  respect  thereof,  but  the  Plaintiff 
thanked  him  for  taking  care  of  the  same;  and  that  the 
Defendant  took  no  receipt  or  acknowledgment  from  the 
Plaintiff,  for  the  reasons  in  his  said  examination  men- 

which  they  then  were,  and  that  or  make  any  entry  or  memo- 

fdl  accounts  relating  to  the  said  randum  in  respect  of  the  said 

testator's  estate  were  settled  be-  bill  or  promissory  note.'* 

tween  them  to  the  Plaintiff's  (a)  The  answer  stated,  that 

satisfaction,  and  that  this  exa-  when  the  Plaintiff  attained  his 

minant    having    no  reason   to  age  of  twenty-one  years,  the 

doubt  the  Plaintiff's  good  faith  Defendant  handed  to  the  Plain- 

and  honour,  it  never  occurred  to  tiff  a  certain  promissory  note 

him  to  be  necessary  to  ask  for  for  400/.  from  the  said  James 

any  such  receipt  or  acknowledg-  East^  &c, 
ment ;  nor  did  he  then  receive 

VOL.  V.  B  B  H.  W. 
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tioned.  And  I  find  that  the  said  Jattut  East  wu  alsot 
ftt  the  time  of  the  decease  of  the  a^  testator,  indebted 
to  the  8ud  testator  in  the  auni  of  11501^,  secared  hji 
certain  bond  or  obligation,  bearing  date  the  15th  of  De- 
cember, 1821,  and  payable  with  interest  at  fii  per  cent 
per  annum,  which  said  sum  of  1150J^,  with  a  large 
srrear  of  interest  thereon,  is  still  due  and  unpiud ;  thai 
no  steps  were  taken  to  get  in  the  same ;  but  no  evi- 
dence hath  been  laid  before  mo  to  shew  how  fitr  the 
same  was  left  outstanding  with  the  privity  or  consent  ol 
the  Plaintiff,  nor  under  what  drcumstances  the  Bud  debl 
was  left  outstanding,  except  that  I  find  that  the  Plain- 
tiff waa  a  minor  until  the  time  aforesud.  And  I  fine 
that  there  was  also  due  and  owing  to  the  said  testatoi 
at  the  time  of  his  death,  from  John  East,  anothei 
brother  of  the  eiud  testator,  upon  or  by  virtue  of  a  cer 
tain  warrant  of  attorney  to  confess  judgment  under  th< 
hand  and  seal  of  the  said  John  Eatt,  and  bearing  dab 
the  6t^  of  April,  1820,  the  sum  of  1000^  and  interesi 
at  the  rate  of  5L  per  cent,  per  annum,  which  said  sun 
of  1000^,  with  a  large  arrear  of  interest,  is  still  due  ant 
unpiud ;  that  no  steps  were  taken  to  get  in  the  suoe 
but  no  evidence  bath  been  laid  before  me  to  shew  hov 
far  the  same  was  left  outstanding  with  the  privity  o: 
consent  of  the  Plaintiff,  nor  under  what  drcumstancei 
the  said  debt  was  left  outstanding,  except  that  I  fine 
that  the  Plaintiff  was  a  minor  until  the  tiiuo  afore 
Bud." 

No  exceptions  were  taken,  and  the  cause  come  on  fbi 
further  directions. 


Mr.  Bomilly  and  Mr.  C.  R.  M.  Jackson,  for  the  Flun- 
tiff. — The  Plaintiff  is  entitled  to  read  from  the  examina- 
tion of  the  executor  the  admission  that  the  promissory 
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note,  part  of  the  estate  of  the  testator,  came  to  his 
hands  shortly  after  the  testator's  decease,  without  thereby 
admittiiig  the  subsequent  statement,  that  seven  years 
afterwards  he  handed  the  note  over  to  the  Plaintiff.     A 
party  may  charge  himself,  but  he  is  not  allowed  to  dis- 
charge himself  by  his  own  answer,  except  in  the  single 
case  in  which  he  is  stating  one  transaction  composed  of 
aeveral  drcumstanoes  which  cannot  be  separated.     It 
would  ^be  useless  to  obtain  from  an  accounting  party 
admissions  of  his  receipts,  if  he  were  allowed  to  render 
them  nugatory,  by  stating,  on  the  opposite  side  of  the 
aocoimt,  an  equal  amount  of  payments,  to  be  taken  as 
equally  condusive  in  his  favour :  Robinson  v.  Scotney  (a), 
Thompson  v.  LambeQ)).     The  reasoning  which  applies 
to  money  applies  also  to  securities  for  money.     This 
is  a  question   which  is  raised  upon  the  face  of  the 
report,  and  it  is,  therefore,  open  to  argument  upon  the 
report ;  and  an  exception  in  such  a  case  is  not  necessary 
in  order  to  enable  the  Plaintiff  to  contend,  at  the  hearing 
for  further  directions,  that  the  statement  of  the  Defend- 
ant in  discharge  ought  not  to  have  been  admitted.    The 
Court  would  make  it  a  subject  of  inquiry,  whether  any 
lose  has  happened  to  the  estate  of  the  testator  from  the 
omission  of  the  Defendant  to  recover  the  sum  due  upon 
the  note. 


1846. 


Arfummi, 


Mr.  BealeSy  for  the  Defendant. 


VicE-ChaNCELLOB  : —  judgment. 

The  finding  of  the  Master  with  regard  to  the  pro*  The  Master  in 
missory  note,  is  not  of  a  mere  fact,  leaving  the  result  to  guted,  that  he 
the  Court,  but  it  is  a  conclusion  from  facts ;  and  in  such  ^^"^^\^** 

dence,  and  that 
thereapon  he  found  certain  facta.  A  party  objecting  to  the  admission  of  the  evidence,  and 
to  the  condosion  thereupon ,  cannot  open  that  objection  as  appearing  on  the  face  of  the  re- 
port, without  having  taken  exceptions. 


(a)  10  Yes.  682. 


(b)  7  Ves.  687. 
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a  cade,  I  tliink,  exceptions  are  neoesaary,  if  the  finding 
of  tlie  Master  is  to  be  objected  to.  I  am  of  opimon, 
hoirever^  that  the  Plaintiff,  having  read  the  admission 
of  the  Defendant,  that  the  document  came  to  his  hands 
the  Defendant  is  entitled  to  read  the  statement  whid 
followed,  shewing  what  he  had  done  with  it. 


[His  Honor  then  sidd,  that  the  Defendant  ought  no 
to  be  charged  with  the  1  loOl ;  and  that  an  inquiry  shouk 
be  directed  whether  any,  and,  if  any,  what  loss  had  re 
suited  to  the  estate  of  the  testator  by  reason  of  the  exe 
cutors  or  either  of  them  not  having  enforced  paymen 
of  the  debt  of  1000/.,  with  liberty  to  the  Defendant  U 
take  such  proceedings  as  he  might  be  advised  to  get  ii 
the  same.] 


An  executor  I  have  felt  some  doubt  on  the  proper  course  to  be  takei 

edVpromU^"  ^^'^^  respect  to  the  400/.  secured  by  the  promissor 
!J2™''1*^/      note  of  James  East     I  am  asked,  as  to  this  sum,  t 

400/.  pirt  of  '  ' 

the  asset!  of  make  a  like  inquiry  to  that  which  I  have  directed  as  t 
tained  the  iiote  the  1000/.  due  from  the  same  person.  I  am  clear  tha 
sion^inthoot  ^^^^  *^  inquiry  cannot  be  directed  without  injustice  U 
uking  any  pro-  the  Defendant,  Thomas  East.     The  two  sums  presentee 

ceedings  to  re-  ^  ^  *^ 

coTerthe  very  different  questions.     Of  the  lOOOi  due  from  John 

amoont  or  the 
interest  for 
seven  years ; 
and  at  the  end 
of  seren  years, 
when  the  sole 
residuary  lega- 

age,  the  execa-  Inspect  to  that  sum,  it  is  found  by  the  Master,  and  th< 
thenote^^the  ^^^^S  ^^  ^^*  excepted  to,  that  Jameses  note  waa 
residuary  lega-    delivered  to  the  Plaintiff  on  his  attaining  his  majority. 

tee      The  re-  v         .^  ■ 

sidoary  legatee    in  May,  1832,  and  his  attention  called  to  the  fact,  thai 

ten  years  after- 
wards filed  lus 

bill  against  the  executor,  charging  him  with  breaches  of  trust  in  the  administration  of  th( 
estate.  The  Court,  in  such  circumstances,  refused  to  charge  the  executor  with  the  amouni 
of  the  promissory  note,  or  direct  an  inquiry  whether  any  loss  had  resulted  to  the  estate  b^ 
reason  of  the  executor  not  haTing  taken  proceedings  to  enforce  payment  of  the  amount  dm 
on  the  note. 


I  know  nothing,  except  that  Thomas  had  clearly  beei 
guilty  of  a  breach  of  trust  in  not  having  called  it  in 
supposing  always  that  it  was  not  adequately  secured 
The  case  respecting  the  400i  is  widely  different.    Witl 
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it  was  unpaid;  for  the  Master  finds,  that,  when  the  pro-         ig4(;^ 

missory  note  was  given  to  the  Plaintiff  by  Tliomasy  the 

Plaintiff  thanked  him  for  the  care  he  had  taken  of  it; 

and  from  that  time  until  afler  the  death  of  James^  in 

1842,  being  a  period  often  years,  the  Plaintiff  retained  thc«tcutor 

the  note  in  his  possession  without  makinsc  any  com-  ^onWnotbe 

*^      ^  .  chargeable,  un- 

plaint,  although  no  interest  was  paid  upon  it  during  lesa  it  should  be 
that  interyal.     In  fact,  he  practically  gave  James  time,  amount  of  the 
^thout  communicating  to  Thomas  the  fact  that  he  was  J^^^^overcr 
doing  so.     If,  in  such  circumstances,  any  inquiries  were  during  the  Bcvcn 

,..  years  between 

to  be  directed,  I  could  not,  injustice  to  Thomasy  do  less  the  death  of  the 
than  direct  the   two-fold  inquiry,  first,   whether   the  timewhc*n 
400i  mi^ht  have  been  recovered  from  Jam^*  during  the  Pj^n^Jff  «?**!«- 

^  o  cd  his  majority ; 

period  between  May,  1826,  (being  one  year  afler  the  tes-  and  if  it  were 
tator*s  death),  and  May,  1832,  when  the  Plaintiff  at-  amount  could 
tained  his  majority ;  and,  secondly,  whether,  in  effect,  it  coTcred^during 
might  not  have  been  gotten  in  wholly  or  in  part  during  *J*'  time,  still 

me  execuvor 

some  portion  of  the  ten  years  which  elapsed  afler  the  would  not  be 
Pbuntiff  attained  his  majority,  and  before  the  institution  leuTt^should  be 
of  this  suit.     Unless  the  first  inquiry  were  answered  ^Zlt^t^uXA 
in  the  affirmative,  Tliomas  would  not  be  liable ;  and  if  ^^^  *»»▼«  ^«» 

recovered 

answered  in  the  affirmative,  Thomas  would  not  be  liable,  during  the  ten 

unless  the  second  inquiry  should  be  answered  in  the  eh^«ed  alter 

negative.     Supposing  the  first  to  be  answered  in  the  ^^^ddiwed 

affirmative,  and  the  second  in  the  negative,  it  might  to  the  Plaintiff. 

then  be  argued  that  the  Plaintiff  had  been  damnified,      judgment. 

and  the  question  might  arise,  whether  Thomas  had  not 

been  damnified  by  the  Plaintiff's  delay  during  the  ten 

years  since  his  majority.     It  appears,  however,  from  the 

evidence,  that  James  had  a  life  interest  in  the  property 

worth  42il  aryear,  charged  with  a  capital  sum  of  200£, 

and  that  he  was  in  the  receipt  of  the  surplus  income. 

His  insolvency  is,  upon  the  evidence,  confined  to  two 

years  before  his  death ;  and  the  Plaintiff,  upon  whom 

the  onus  lay  to  prove  that  payment  of  the  debt  could 

not  have  been  enforced  since  his  majority,  has  gone  into 
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Judgment, 


no  evidence  upon  the  Babject»  although  the  debtor  was 
his  near  relation,  and  no  interest  has  been  paid  diuing 
the  whole  period.   K  Thonuu  was  to  be  held  liable  upon 
the  note,  he  had  a  right  to  have  the  possession  of  it»  and 
to  make  it  available  as  he  best  could.    In  these  circum- 
stances, I  think  the  Plaintiff  has  no  right  to  ask  me  to 
subject   JTumuu  to  the  possible  consequences  of  in- 
quiries which  his  own  delay  has  made  it  imposnble  for 
TTunnas  to  conduct,  without  disadvantage.     I  do  not 
say  how  the  case  might  have  stood  if  the  transactioi 
had  been  recent,  or  if  the  Defendant,  Thanuu  £!a9t, 
peared  to  have  been  in  a  situation  in  whidi  he  couli^ 
have  derived  any  benefit  from  the  breach  of  trust 


ilimile.  Dbculbe,  that  the-  Defendant,  Thomas  Eati^  ought  not  to        ^ 

charged  with  the  400/.  and  1150/.    Inqoixj  as  to  the  10(^  ^ 
(See  p.  348). 


1847. 
i^hFtbnuury. 


HEMING  V.  SWINNEETON. 


On 


The  lubmisrion  V/JN  a  notice  of  motion,  on  behalf  of  the  Defendant 

may,  under  the  *^^*  ^  Submission  to  arbitration  of  the  matters  in  dif- 

Wffl.3,c.i5!be  f^^rence  between  the  Plaintiff  and  the  Defendant  in 

made  a  rule  of  this  suit,  and  the  award  of  arbitration,  dated  the  22nd 

court,  not  only  i,o^^        -ii 

after  the  award   of  March,  1845,  might  be  made  a  rule  of  Court, 

has  been  made, 
but  after  the 

last  day  of  the        Mr.  James  Parker  and  Mr.  Metcalfe,  in  support  of 
thTp ubUcation   *^®  motion. — ^The  case  has  been  decided  by  the  Lori 

of  the  award ; 

and  when,  therefore,  it  is  no  longer  open  to  either  party  to  complain  of  the  award  oatk 

ground  of  corruption  or  undue  practice. 

An  objection  to  the  validity  of  an  award,  apparent  upon  the  award,  is  not  an  objeetir 
to  making  the  submission  a  rule  of  court  under  the  statute. 

A  motion  to  make  a  submission  to  arbitration  a  rule  of  court  under  the  itaCele,  i 
be  made  ex  parte — Semble. 
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Chanoellor  to  be  within  the  statute  9  &  10  Will.  3^ 
c.  16(a),  and  the  present  application  is  on  the  petty- 
bag  edde  of  the  Court,  and  may  be  made  without  no- 
tice; but  it  has  been  thought  proper  to  give  notice  of 
the  motion  on  the  authority  of  Wilkimon  v.  P(ige{b)^ 
In  the  case  of  Hurry  v.  ChiUon{c)^  the  order  was 
made  on  a  motion  ex  parte. 


1847. 

Hbmino 

V. 
SWINMBRTON. 


[They  confined  the  motion  to  that  part  of  the  notice, 
which  asked  that  the  submission  might  be  made  a  rule 
of  court.] 

Mr*  BoU  and  Mr.  Wrightj  for  the  Plaintifr,  opposed  the 
motion. — It  is  not  material,  for  the  present  purpose, 
whether  the  Defendant  was  or  was  not  compelled  to  give 
notice  of  his  motion.  Notice  had  been  given,  and  the 
Plaintiff  appeared;  and  as  the  Plaintiff  might  have  moved 
to  discharge  the  order,  if  it  had  been  made,  the  Ciourt 
Would  now  hear  the  objections. 

First,   the  application  is  too  late.      To  make  the 
award  now  a  rule  of  court  would  be  absolutely  to 
preclude  the  Plaintiff  from  impeaching  it  upon  any 
ground  whatsoever.     The  second  section  of  the  statute 
enables  the  courts  of  law  or  equity  to  set  aside  the 
award  only  in  cases  where  complaint  is  made  ^^before 
the  last  day  of  the  next  term  after  such  arbitration  or 
nmpirage  made  and  publi8hed(£Q  to  the  parties."    The 
time  for  complaint,  therefore,  has  long  since  expired, 
and  it  has  become  impossible  for  the  Plaintiff  to  pro- 
cure the  award  to  be  set  aside,  however  strong  the 
icfuons  for  setting  it  aside  may  be.      This  is  there- 


(a)  See  Heming  v.  Smnner- 
Urn,  2  PhiUips,  79. 
(5)  1  Hare,  280. 
(c)  M.  R.,  18  April,  1844. 


(i)  *' Published;'  when  the 
parties  have  notice  that  it  is 
ready  for  delivery.  Mussel- 
brook  V.  Dunkin,  0  Bing.  605. 
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1847.        fore  an  answer  to  the  motion:  Speitigue  v.  Carpenfer{a). 

^^^^^      The  decision  in  that  case,  that,  after  the  award  has  beeo 

V*  made,  it  is  too  late  to  move  to  confirm  it  under  tlic 

statute,  has  been  overruled  by  subsequent  authorities; 

rsfwn  ^^^  ^  ^j^^  extent  that  the  award  cannot  be  made  a  rule 
of  court  aft;er  the  time  for  questioning  it  has  passed, 
that  case  is  still  an  authority.  The  party  who  seeks 
to  enforce  the  award  must  apply  to  the  Court  whilst 
there  is  yet  time  for  the  other  party  to  shew  that  the 
award  is  vicious. 


[Vice-Chancellor.  —  The  Plwitiff  might  himself^  ^ 
have  applied  to  make  the  submission  a  rule  of  oourt, 
a  foundation  for  complaining  of  the  award, 
the  Defendant  had  applied  for  this  order  the  last  daj^^^j 
of  the  term,  aft;er  the  award  was  made,  the  Plainti^fcr^iff 
would  then  have  had   no  opportunity  of  making  lu^E^Jg 
complaint  within  the  time  specified  by  the  statute.  «..^] 


The  award  was  against  the  Plaintifil     It  is  not  to 
supposed  that  he  should  take  steps  to  confirm  it.  If 

the  application  was  made  on  the  last  day  of  the 
the  Plaintiff  might  have  had  much  difficulty  in  a] 

plying  within  the  time;   but  if  that  be  a  difficulty  r to 

which  the  statute  subjects  him,  he  must  submit  to  ^Sit 
In  this  case,  the  Defendant  desires  to  take  a  step  whi^^zb 
will  bar  the  proceedings  of  the  Plaintiff  to  set  aside  t^He 
award,   where  there  is  no  statutory  right  to  place  tMie 
latter  in  such  a  position. 

Secondly,  it  is  an  answer  to  the  motion  that  the 
award  is  vicious.  The  Court  will  not  give  the  force  of 
its  order  to  a  bad  award.  #  i 

2 

[Thirdly,  the  counsel  for  the  Plaintiff  proceeded  to  f    c 

(a)  3  P.  Wras.  UCl. 
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shew  that  the  award  was  vicious  on  the  face  of  it;  but 
the  argument  on  this  point  was  deferred,  until  the 
Court  should  have  determined  the  first  point,  whether 
the  time  alone  was  an  answer  to  the  motion;  and  if  not, 
the  second  point,  whether,  supposing  the  award  to  be 
bad,  that  fact  would  be  an  answer.] 
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1847. 
Heming 

9. 
SWINNBRTON. 


Mr.  James  Parker^  in  reply. — It  must  not  be  for- 
gotten that  the  Court  is  sitting  as  a  court  of  law,  and 
the  course  of  practice  as  to  awards,  under  the  statute, 
has  received  a  settled  construction.     If  a  party  objects 
to  an  award  on  any  ground  which  does  not  appear  on 
the  face  of  the  award,  he  must  come  within  the  time 
which  the  statute  specifies.     There  is  no  difficulty  in 
cloing  this.     He  may  himself  move  to  make  the  sub- 
mission a  rule  of  court,  and,  upon  that  being  done,  he 
may  impeach  the  award;   and  this  is  his  proper  course, 
if  he  would  secure  to  himself  the  power  of  complaining 
of  the  award  within  the  time  limited:  Davis  v.  Getty {a^, 
If  he  has  not  taken  this  course,  that  does  not  preclude 
ilie  other  party  from  moving,  at  any  time,  to  have  the 
submission  made  a  rule  of  court:  Nichols  v.  Roe{li).    It 
is  laid  down  in  all  the  cases,  that  the  submission  may  be 
made  a  rule  of  court  after  the  award  is  made:  Fetherstane 
T.  Coaper(c)i  Smith  v.  Symes{d),  Chicot  v.  Lequesne{e). 
All  the  books  of  practice  lay  down  the  rule  in  the  same 
terms.     If  the  rule  had  been  subject  to  so  important  a 
qualification  as  that  which  is  contended  for, — that  the 
award  cannot  be  made  a  rule  of  court,  when  it  is  too 
late  for  either  party  to  set  it  aside, — that  qualification 
would  be  somewhere  stated.     If  the  objection  to  an 
award  be  on  any  ground  which  appears  upon  the  award 
itself,  it  is  an  objection  which  may  be  ndsed,  when  the 
other  party  attempts  to  enforce  it:   fFatson,  Awards^ 


(a)  1  Sim.  8i  St.  411,  414. 
(5)  8  Myl.  &  K.  431,  442. 
(c)  9  Ves.  67. 


(d)  6  Madd.  74. 

(e)  2  Yes.  315. 
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p.  267,  Ed.  2.  Any  defect  may  be  shewn  for  oaiue 
against  a  rule  for  an  attachment.  It  is  not  a  writ 
which  issues  ex  debito  justitue;  and  the  Conrt^  when 
called  upon  to  enforce  the  award,  will  hear  any  objec- 
tions which  appear  on  the  face  of  it:  Auriol  v.  Smiih(a), 
All  the  defences  of  the  Plaintiff,  on  the  ground  of  the 
award  being  vicious,  will  therefore  remain  open  to  him 
after  the  submission  is  made  a  rule  of  court. 


Judgment.       ViCE-ChANCELLOR  : — 

The  question  originally  raised  upon  the  oonstruo- 
tion  of  the  statute  was,  whether  the  submission  oould 
be  made  a  rule  of  court  after  the  award  had  been 
made;  and  this,  it  was  ultimately  held,    might   be 
done.     By  this  construction  the  whole  stringency  o 
the  statute,  with  reference  to  the  time  of  making  the- 
submission  a  rule  of  court,  was   got  over.     Ther^- 
is  nothing  upon  the  statute,  which,  aft;er  this  oon — 
struction,  limits  the  time  at  which  the  submission 
be  confirmed.    It  is,  however,  contended  that  still  i 
cannot  be  done  at  any  time,  but  only  at  any  tim( 
within  the  period  allowed  by  the  second  dause  of  th^ 
statute,   for  objecting  to  the  award,  that  it  was  pro^ 
cured  by  corruption  or  undue  means.     If  the  award  is  to 
be  resisted  on  these  grounds,  it  is  competent  to  either 
party  to  have  the  submission  made  a  rule  of  court,  and 
then  to  make  the  complaint  within  the  time  limited  by 
the  statute.     There  is  no  inconsistency  in  the  party 
taking  this  step  for  the  purpose  of  impeaching  the 
award:   it  is  not  the  award,  but  the  submission,   which 
is  made  a  rule  of  court.     This  concedes  nothing.    The 
party  only  affirms  that  he  has  given  the  arbitrators 
power  which  he  has  abused;  that  is  perfectly  consistent 
with  his  application  to  set  aside  the  award.     It  appesn 


(a)  T.  &  R.  125. 
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to  me,  therefore,  that  the  time  which  has  elapsed  is  no 
objection  to  the  order  being  made. 

The   case  of   Wtlkinsan  v.  Pope  (a)  was  in  fact  a 

motion  to  enforce  the  award,  which  was  met  by  a  cross 

motion  to  set  it  aside,  and  the  case  was  gone  into  upon 

the  objections  apparent  on  the  face  of  the  award.     I  do 

not  see  any  reason  for  a  diiference  of  practice  on  this 

subject  in  this  court  and  the  courts  of  law.     All  the 

objections  which  the  Plaintiff  may  have  to  the  award, 

and  which  he  could  now  raise  from  the  award  itself, 

will  be  hereafter  open  to  him,  in  answer  to  any  steps 

which  may  be  taken  to  carry  the  award  into  efiect. 

They  are  no  obstacle  to  making  the  submission  (not 

tSbA  award)  a  rule  of  court 


1847. 
Hkmino 

9. 
SWINNBRTON. 

Judgment, 


(a)  1  Hare,  276. 


ATTOBNEY-GENERAL  v.  JACKSON. 


1846. 

9^,  \Qthy 

Uih,  <^  I2ih 

March, 


X  HE  Queen  was  seised  of  the  greater  part  of  the  soil,  Commissionen 
mines,  and  minerals  in  and  under  the  Forest  of  Dean  dc?«mact^" 
wd  hundred  of  St.  Briavels,  in  the  county  of  Glouces-  JX^^^^^'  ^ 
fcr ;  and  the  free  miners  of  the  hundred  of  St.  Briavels  metes  and 

bounds  of 
mines  and  qnar- 
rfM  In  tiie  Porut  of  Dean,  and  to  fix  the  rent  to  be  paid  for  the  same,  held,  under  the 
fmmm  of  the  act,  to  haTe  no  power  to  compel  a  miner  to  pay,  in  money,  for  by-gone 
worldiissi  or  to  exclude  him  from  the  award  if  he  refused  to  make  such  payment. 

Commlssloiien  appointed  by  an  act  of  Parliament,  to  determine  the  respectiTc  rights 
of  the  Cfown  and  the  customary  miners  on  Crown  lands,  had  made  an  award,  giving 
a  boneftt  to  a  miner,  but  had  required  such  miner  to  submit  to  terms  which  they  had 
ao  power  to  impose,  and  which  the  miner  did  not  afterwards  fulfil  i-^Held,  that,  after 
the  tiaie  limited  by  the  act  for  making  the  award  had  expired,  the  Court  would  not  set 
arido  tiie  sward  at  the  suit  of  the  Crown,  as  it  could  not  then  restore  the  miner  to  his 
iflJbtB  under  the  act. 

In  the  case  of  an  award  made  upon  the  faith  of  a  parol  contract,  entered  into  by  a 
pir^  taking  a  benefit  under  the  award,  that  such  party  would  pay  a  sum  of  money  to 
the  Crown,  an  information  by  ^the  Crown  seeking  specUic  performance  of  the  parol  con- 
tnot,  Hid  thereby,  in  effect,  to  add  the  parol  agreement  to  the  award, — cannot  be  sustained. 
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1846.         claimed  and  exercised  the  privilege  of  openiDg  mines 
^"""■^'^^       and  quarries  in  the  unenclosed  lands  of  the  forest  and 

Att  *Gek 

v.  *  hundred.  The  mines,  quarries,  and  works,  were  held 
Jackson,  j^^  ^j^^  ^^^^  miners  under  a  form  of  license  or  grant;, 
Statement,  called  a  "  gale,"  made  by  the  officer  of  the  Crown  upon 
the  application  of  the  parties  who  had  exercised  the 
privilege  of  opening  the  works.  The  grants  of  gales 
ceased  to  be  made  by  the  Crown  in  April,  1832 ;  but 
applications  for  other  gales  were  subsequently  made, 
and  were,  in  some  cases,  acted  upon,  and  mines  opened 
accordingly,  as  if  the  grant  had  been  obtained. 

By  the  act  1  &  2  Vict,  c  43,  for  regulating  the 
opening  and  working  of  mines  and  quarries  in  the  forest 
and  hundred,  reciting,  among  other  things,  that  it  was 
expedient  that  due  limits  and  boundaries  should  be 
assigned  to  such  gales,  pits,  levels,  and  works,  as  had 
been,  or  might  be,  thereafter  opened  or  made  in  the 
himdred,  in  order  to  the  proper  and  effectual  working 
of  the  same,  three  commissioners  were  appointed  to 
carry  the  purposes  of  the  act  into  execution.     The 
24th  section  of  the  act  provided  that  the  commissioners 
were  to  make  their  award  in  writing  within  three  yean 
from  the  passing  of  the  act  (a).      The  27th  section 
enacted  that  the  commissioners  should  ascertain  the  par- 
ticular circumstances  of  each  gale,  and  of  each  pit,  levels 
work,  or  quarry,  and,  by  and  in  their  said  award,  allot  and 
set  out  to  each  gale,  pit,  &c.,  definite  metes  and  boundfl, 
and  cause  the  same  to  be  delineated  in  a  plan,  and  such 
metes  or  bounds  should  form  the  boundary  and  extent 
of  each  such  gale,  pit,  &c ;  and  in  making  such  award 
of  the  metes  and  bounds,  the  commissioners  should 
take  into  consideration,  as  far  as  tlie  same  could  be 
ascertained,  the  first  cost  or  purchase  of  each  gale,  pit, 

(a)  27  July,  1898. 
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&c,  or  other  interest  or  property,  connected  with  the         ig46. 
working  of  the  said  gales,  pits,  &c.,  or  any  license  or      "     " 
permission  in  writing  for  engines,  buildings,  or  ma-  •• 

chinery  on  the  soil  of  the  said  forest,  and   also  any         

other  charge  or  expense  incident  to  the  possession  or  SMimnU. 
working  of  each  gale,  pit,  &c,  the  depth  of  the  pit,  the 
extent  of  the  level  or  work  necessary  for  getting  the 
coal  or  other  mineral,  the  natures  of  the  strata  sunk  or 
driven  through,  and  the  incidental  expenses  occasioned 
by  the  greater  or  less  quantity  of  water  in  such  works 
respectively,  the  number,  thickness,  quality,  and  facility 
of  working  the  veins  or  bods  of  coal,  or  other  mineral, 
kc,  any  peculiar  facilities  or  difficulties  which  may 
have  been  experienced  in  the  progress  of  working  such 
gales,  pits,  &c.,  the  past  circumstances,  profits,  and  ad- 
vantages accruing  from  the  working  of  the  said  gales, 
pits,  &C.,  the  present  mode  and  expense  of  working  the 
same,  the  area,  extent,  limits,  metes,  or  bounds  to 
which  each  gale,  pit,  &c.,  would  be  worked  according 
to  the  probable  operation  of  the  present  alleged  mining 
costoms,  and  any  other  citcumetances  which  might  ap- 
pear  to  the  commissioners  as  fit  and  proper  to  be  con- 
ddered  by  them,  in  order  to  enable  them  to  come  to  a 
just  and  fair  concludon  in  the  premises.  The  39th  sec- 
tion gave  the  commissioners  power  to  award  gales  in 
cases  where  applications  had  been  made  for  the  same 
since  1832,  and  had  been  acted  upon,  if  it  should  appear 
to  the  commissioners  that  such  gales  could  be  granted 
without  injury  to  l^ally  existing  gales;  and  if  not, 
either  to  declare  such  gales  to  be  nidi  and  void,  or  to 
annex  them  to  a  previously  existing  gale  or  pit,  and  in 
the  latter  case,  to  award  what  compensation  ought  to 
be  paid,  and  by  and  to  whom  in  respect  of  such  gale. 
The  Slst  and  52nd  sections  enacted,  that,  until  the 
award,  the  existing  share,  rent,  or  other  payments  should 
continue  to  be  receivable  by,  or  jmyable  to,  the  Queen 
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1846.        And  h^f  hem  and  successon,  and  all  the  powers  for  re- 


Att.-Gen. 

r. 
Jackson. 


covering  the  same  should  also  continue  in  force. 


The  Defendant,  in  the  year  1836,  commenced  work- 
8M9meni.  jjj^  j^  iron-minc  in  the  forest,  called  the  Old  Sktiff  1% 
and  he  had,  for  about  five  years,  raised  minerals  and  ore 
therefrom,  without  making  any  payments  to  her  Majesty 
in  respect  of  rent,  royalty,  or  tonnage-duty.  The  com- 
missioners, doubting  whether,  in  the  cases  of  the  Defend* 
ant  and  other  persons  who  had  commenced  the  working 
of  mines  since  1832,  they  ought  to  set  out  in  their  award 
the  sums  which  might  be  payable  by  the  Defendant  and 
such  persons  respectively  on  account  of  past  workings, 
or  ought  to  confine  the  award  to  setting  out  the  rules, 
regulations,  and  payments  to  be  observed  and  made 
subsequently  to  the  award,  resolved  to  require  the 
parties  who  had  raised  minerals  before  the  date  of  the 
award  to  pay  for  the  same  before  any  award  should  be 
made  in  their  favour.  Applications  were  accordingly 
made  by  the  directions  of  the  commissioners  to  all  such 
pei'sons  for  an  account  of  the  quantity  of  the  minerals 
and  ore  which  they  had  raised.  On  the  5th  of  July, 
1841,  the  clerk  of  the  commissioners,  by  letter,  informed 
the  Defendant  that  they  ^^  had  fixed  the  tonnage  on  his 
mine-work  at  Slinff  Pit  at  4d,  per  ton,  and  requested  him 
forthwith  to  render  an  account  of,  and  pay  for,  past 
workings  to  the  deputy-gaveller,  in  order  that  there 
might  be  no  hindrance  in  the  way  of  making  the  award, 
which  they  expected  to  sign  in  about  a  fortnight." 
Other  persons  rendered  their  accounts,  and  paid  for 
their  workings,  according  to  the  requisition  of  the 
commissioners;  and  on  the  20th  of  July,  1841,  another 
application  was  made  by  the  commissioners  to  the  De- 
fendant, requesting  him  to  give  the  matter  immediate 
attention,  as,  in  the  event  of  his  not  arranging  vrith  the 
deputy-gaveller  on  that  or  the  following  day,  '^they 
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should  have  no  alternatiye  but  leaving  the  Defendant 
out  of  the  award."  fV.  H.  Jacksonj  the  son  of  the  De- 
fendant, called  on  the  commissioners  the  same  day^  and 
stated  to  their  clerk,  *^  that  he  had  not  been  able  to 
obtain  an  account  of  the  number  of  tons  worked,  but 
that  he  would  obtain  it,  and  make  arrangements  with 
the  deputy-gaveller  for  payment  of  the  amount  charged 
by  the  commissioners  on  account  of  the  previous  work- 
ings of  the  mine;"  and  the  derk  of  the  commissioners 
thereupon  said,  '^  that,  upon  the  faith  of  such  pro- 
mise and  assurance,  the  award  would  be  allowed  to 
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SMemeni, 


The  commissioners  signed  and  executed  their  award 
on  the  20th  of  July,  1841,  and  thereby  allotted  to  the 
Defendant  the  Old  Sling  Pit  Iron  Mine^oork  (a).  The 
son  of  the  Defendant  afterwards  furnished  the  deputy- 
gaveller  vrith  an  accoimt  of  the  ore  raised  by  the  Defend- 
ant from  the  mine  previous  to  the  award,  which  was 
16,031  tons,  amounting,  at  4e/,  per  ton,  to  267/.  3«.  8dl, 
but  the  Defendant  denied  his  liability  to  pay  such  sum. 


(a)  The  award,  after  setting 
out  the  boundaries,  proceeded, 
**  rendering  and  paying  there- 
fore, to  her  Migesty,  her  heirs 
aadsQCceisors,  for  all  such  iron 
ore  as  shall  be  brought  out,  the 
som  of  four  pence  per  ton  as 
tonnage,  nich  tonnage  to  be  piud 
on  the  24th  day  of  June  and 
2Mh  day  of  December  in  every 
year ;  and  further,  so  working 
tho  said  mine- work,  as  that  there 
■hall  be  wrought  and  gained 
in  every  year  from  Christmas 
neztf  a  quantity  of  not  less  than 
600  tons.  Proyided  that  if  by 
any  reason  whatsoever,  in  any 


one  year,  no  iron  ore  shall  be 
got  in  respect  of  the  said  mine- 
work,  or  the  tonnage  rent  to  be 
paid  for  iron  ore  got  within  the 
year  under  the  aforesaid  reser- 
vation shall  not  amount  to  10/., 
then  either  the  full  sum  of  10/., 
or  such  other  sum  as,  together 
with  the  amount  paid  or  to  be 
paid  for  tonnage  rent  in  re- 
spect of  iron  ore  got  within  the 
year  (as  the  case  shall  be) 
will  make  up  the  full  sum 
of  10/.,  shall  be  made  up  and 
paid  to  her  Majesty,  her  heirs 
and  successors,  on  the  25th  day 
of  December  in  every  year," 
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1846.  "^^^  ioformation  hy  the  Attorney-General  prayed  a 

^ — '^'  declaration  that  her  Majesty  was  entitled  to  the  per^ 
V.  '  formance  of  the  contract  or  undertaking  thereby  allied 
ACKsov.  ^  j^^^  j^^^  entered  into  by  the  Defendant;  and  that  an 
Statemtnt.  account  might  be  taken  of  the  workings  of  the  Defend- 
ant prior  to  the  date  of  the  awards  and  of  what  was  due 
to  her  Majesty  in  respect  thereof,  at  Ad.  per  ton,  for  aU 
minerals  and  ores  raised  or  gotten  prior  to  that  time ; 
and  that  the  Defendant  might  be  decreed  to  pay  what 
should  be  so  found  due,  with  interest;  or  that  the  award 
of  the  Old  Sling  Pit  to  the  Defendant,  which  had  been 
made  on  the  calculation  of  such  payment  being  made^ 
and  on  the  fdth  of  such  promise,  might  be  declared 
be  in  equity  fraudulent,  null,  and  void;  and  that  an  ac-- 
count  might  be  taken  of  all  minerals  and  ores  raised  oar 
gotten  by  the  Defendant  from  the  said  mine,  and  of  the 
monies  received  and  paid  by  the  Defendant  in  respect 
thereof,  and  that  the  Defendant  might  be  decreed  to 
pay  the  balance,  and  surrender  the  mine;  or  that  the 
Defendant  might  be  decreed  to  pay  some  proper  com- 
pensation for  the  use  of  the  mine  prior  to  the  award  to 
be  determined,  as  the  Court  should  direct. 

The  Defendant,  by  his  answer,  said,  that  before  1832 
the  free  miners  had  the  privilege  of  obtaining  tracts  of 
minerals  within  the  forest  and  hundred,  called  **  Grales,'' 
granted  to  them  by  the  gaveller;  in  consideration  of 
which  the  Crown  had  the  right  of  putting  in  a  fiiUi 
man  to  work  and  share  the  profit ;  but  the  right  bad 
not  for  many  years  been  strictly  exercised,  and  the 
gale  owner  usually  arranged  with  the  gaveller  to  pay 
a  small  sum  per  annum,  which  had  not  exceeded,  tvro 
guineas.  That  the  gales,  of  which  possession  was 
taken  after  1832,  were  held  upon  the  expectation  that 
similar  galcage  rents  would  be  charged  thereon,  ami 
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with  this  expectation  the  Defendant,  in  1836,  purchased 
from  two  of  the  free-miners  the  old  Sling  Pit,  and  he 
was  always  willing  to  pay  a  rent  for  the  same  commen- 
surate with  that,  upon  the  expectation  of  the  payment 
whereof  he  entered  upon  the  possession  of  the  premises. 
The  Defendant  denied  the  authority  of  his  son  to  make 
any  such  promise,  or  enter  into  any  such  undertaking  as 
the  bill  alleged ;  and  submitted  that  the  commissioners 
had  no  power  under  the  act,  either  to  make  any  award, 
or  fix  any  liability  on  the  Defendant  for  the  past  work- 
ings of  the  mine  previous  to  the  award.  The  Defend- 
ant said,  that  a  high  scale  of  tonnage  had  been  fixed  on 
the  mine,  on  the  consideration  that  he  had  been  previ- 
ously in  possession  without  payment  of  rent 
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In  support  of  the  information  witnesses  were  ex- 
amined, who  deposed  to  the  conversation  alleged  in  the 
information,  and  to  the  fact  of  the  award  having  been 
executed  on  the  faith  of  the  promise  then  given  by  the 
Defendant's  son.  On  the  part  of  the  Defendant,  evi- 
dence was  given  that  the  right  to  put  in  the  fifth  man 
was  not  insisted  on  by  the  Crown ;  but  that  it  was  the 
custom  to  compound  for  the  Crown's  right.  The  De- 
fendant's son  was  also  examined,  and  he  denied  that  he 
had  made  the  promise  to  pay  for  the  past  workings,  as 
alleged  by  the  information. 


Mr.  RamiUy  and  Mr.  Mauley  in  support  of  the  in-      Argummt. 
formation. 

Mr.  Wood  and  Mr.  Cfoodeve,  for  the  Defendant 


The  several  points  discussed  in  the  arguments  will 
suBBiciently  appear  upon  the  judgment. 


vol-  V. 


c  c 


EU  w. 
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Jackson. 
Judgment . 


Vice-Chancellor,  after  stating  the  substance  of  the 
information : — 

The  points  made  by  the  Defendant  are,  first,  that  no 
such  agreement  as  the  information  suggests  was  ever 
made  by  him,  or  on  his  behalf.  Secondly,  if  any  such 
agreement  was  made  between  his  son  and  the  comniis- 
sioners  (which  the  Defendant  insists  was  not  the  case), 
his  son  had  no  authority  to  make  such  agreement  on  his 
behalf;  and  thirdly,  that,  if  the  two  preceding  points 
were  decided  against  him,  the  performance  of  such  an 
agreement  cannot  be  enforced  in  this  or  any  other  suit 
Fourthly,  he  resists  the  alternative  relief  sought  by  the 
information,  so  far  as  it  seeks  to  set  aside  the  award. 
And,  lastly,  he  insists,  that,  on  the  supposition  that  the 
award  is  allowed  to  stand,  no  relief  can  be  given  on 
this  information. 


The  proof  of  the  alleged  agreement,  assuming  the 
Defendant's  son  to  have  had  authority  to  make  it,  must, 
in  the  most  favourable  way  of  stating  the  question  for 
the  Crown,  depend  upon  the  construction  to  be  put 
upon  the  letter  of  the  5th  of  July,  1841.  Now,  I  do 
not  think  it  admits  of  reasonable  argument  but  that  that 
letter,  read  by  a  stranger  unacquainted  with  the  rela- 
tive position  of  the  parties,  must  be  understood  to  con- 
tain a  demand  by  the  writer  that  the  Defendant  should 
**  render  an  account  of  and  pay  for  his  past  workings  " 
after  the  rate  of  fourpence  per  ton ;  but  I  am  by  no 
means  satisfied  that  that  is  the  meaning  which  the  letter 
would  convey  to  a  person  in  the  position  of  the  Defend- 
ant when  addressed  by  the  commissioners.  In  order  to 
understand  this,  it  is  necessary  to  observe  the  actual 
position  of  the  parties.  It  seems,  I  think,  clear  that  the 
recognised  right  of  the  Crown  was  to  put  in  a  fifth  man 
as  soon  as  the  works  were  opened,  and  to  take  a  fifth 
share  of  the  produce  of  the  mines.     It  does  not,  how- 


^^ V ' 
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ever,  appear  to  have  been  customary  for  the  Crown  to        1346. 
exercise  this  strict  right,  but  the  right  of  the  Crown  was 
usually  satisfied  by  some  composition  agreed  upon  be-  v. 

tween  the  oflBicers  of  the  Crown  and  the  miner,  and  this  ^J^^* 
composition  appears  in  some  cases  to  have  been  almost  ^^dgmmt. 
nominal.  I  do  not  find  any  instance  of  the  right  having 
been  commuted  for  a  tonnage  duty.  No  such  composi- 
tions appeared  to  have  been  made  after  the  9th  of  April, 
1832,  but  many  miners  continued  working  their  mines 
after  that  date ;  and  others,  including  the  Defendant, 
oommenced  working  mines  with  the  privity  and  consent 
of  the  gaveller  after  that  day,  without  any  definite  ar- 
rangement having  been  come  to  as  to  the  manner  in 
which  the  dues  of  the  Crown  were  to  be  satisfied.  The 
act  (a)  explicitly  directs  the  commissioners  to  determine 
by  their  award  the  amount  of  the  galeage  rent,  royalty, 
tonnage-duty,  or  other  payments  payable  and  to  be  paid 
to  her  Majesty  for  or  in  respect  of  iron-ore,  to  be  got 
and  raised  by  means  of  the  several  gales  then  existing, 
and  which  should  be  ascertained  and  set  forth  in  their 
award,  and  so  of  other  minerals ;  but  the  act  does  not 
q)pear  to  contain  any  provision  applicable  to  the  case 
of  a  person  who,  like  the  Defendant,  had  worked  a  mine 
by  the  permission  of  the  Crown,  without  any  composi- 
tion having  been  agreed  upon  (unless  such  provision  is 
contained  under  the  word  **due"  in  the  51st  section, 
uded  in  construction  by  the  word  "  custom  "  in  the  52nd 
section) :  but  whether  that  be  so  or  not,  it  appears  to  me 
to  be  clear  that  the  powers  of  the  commissioners  were 
confined  (for  the  present  purpose)  to  setting  out  metes 
and  bounds  to  be  held,  and  rents  to  be  paid  thereafter 
(taking  into  account  the  several  matters,  including  by- 
gone workings  mentioned  in  the  act) ;  but  that  they  had 
no  power  to  compel  a  miner  to  pay  in  ready  money  for 

(a)  S.  42. 
cc  2 
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1846.        by-gone  workings,  and  to  exclude  him  from  ihm  award, 

^    Y  ^      imless  he  would  submit  to  such  payment.     And  no  in- 

V.  justice  could  follow  upon  this  construction  of  the  act»  if 

'     the  conunissioners  had  strictly  acted  within  their  powers, 

Judgment.     — ^^j.  ^^  £^^^  ^y^^  ^^  ^^^  j^^  j^^^^^  ^^d,  or  Composi- 
tion agreed  upon,  would  be  a  circumstance  to  be  taken 
into  account  by  them  under  the  27th  section  of  the  act. 
I  may  observe  further,  that  the  circumstance  of  the 
commissioners  having  excluded  from  their  award  all 
mention  of  the  agreement  which  is  now  sought  to  be 
enforced,  is  strong  evidence  to  shew  that  the  Crown, 
cannot  be  taken  by  surprise  in  the  conclusion  to  which  T. 
have  come.     The  demand  the  commissioners  made,  as  a 
condition  precedent  to  the  making  of  their  award,  might 
have  operated  injuriously  upon  parties  interested.  Look* 
ing,  therefore,  at  the  position  of  the  Defendant,  the  rights 
of  the  Crown  by  custom,  the  manner  in  which  these 
rights  had  been  previously  dealt  with,  and  the  limited 
power  of  the  commissioners,  I  am  not  prepared  to  say 
that  the  Defendant  was  not  justified  in  understanding 
the  letter  of  the  dth  of  July,  1841,  as  an  announcement 
that  fourpence  per  ton  would  be  payable  for  the  future, 
accompanied  with  a  demand  of  an  account  of  his  past 
workings,  and  payment  of  what  was  due,  not  after  the 
rate  of  fourpence  per  ton  (for  that,  in  my  view  of  the 
case,  was  not  within  the  power  of  the  conmiissioners), 
but  after  such  manner  as  the  Defendant  was  liable,  in- 
dependently of  any  determination  of  the  commissioners. 
Such,  certainly,  must  have  been  the  construction  of  that 
letter  in  favour  of  any  miner  paying  even  a  nominal 
rent ;  and  I  do  not  understand  that  any  communication 
had  taken  place  between  the  commissioners  and  the 
Defendant,  as  to  their  doubt,  before  the  5th  of  July, 
1841.     But  again,  whether  that  be  so  or  not,  if  the 
only  question  before  me  were  whether  a  Court  of  Equity 
would  enforce  specific  performance  of  the  alleged  agree- 
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xnent,  according  to  the  informant's  construction  of  the        1846. 

letter  of  the  5th  of  July,  1841, 1  incline  strongly  to  say  A^nv^GEN. 

"the  Court  ought  not  to  do  so.  ,    ^' 

°  Jackson. 


Judgment. 

If  my  conclusion  were  wrong  on  the  above  point,  I  The  agent  cm. 
think  I  could  not  bind  the  Defendant  by  the  acts  which  tU^m^e 
are  proved  against  the  son.     Admitting  that  the   son  m«n«g«n«>tof 

*  ,  ,  .  °  nia  mines,  and 

'was  his  father  s  agent  in  managing  the  mines,  (a  fact  in  hu  comma. 
nvhich  the  Attorney- General  has  not  proved,  and  which  SrcommU- 
can  only  be  got  at  from  a  passage  in  the  answer,  which  "oncrafOTsct- 
tfae  counsel  for  the  information  declined  to  read  as  metes  and 
evidence),  I  cannot  hold  that  he  was  the  Defendant's  fixing  the  rents 
agent  for  the  purpose  of  making  a  contract  with  the  JL)cJt^thcr«)f, 
commissioners  as  to  matters  not  within  the  powers  con-  7""  "®*  ^^' 

'■  fore  the  agent 

ierred  upon  them  by  the  act.  of  the  miner  for 

the  pnrpose  of 
making  a  contract  with  the  commissioners,  not  within  the  powers  whic*^  had  been  con- 
ferred upon  them  in  that  character. 


The  opinion  which  I  have  expressed  upon  the  first  and  Sembie^The 

I        .    .  J      xi-  'j.       r  •   •  reftisal  to  pay  a 

second  points,  supersedes  the  necessity  ot  my  giving  an  gum  of  money 
opinion  upon  the  third  point,  and  I  shall  refer  to  it  only  *«»'"<iing  to  an 

f  r  1     ^    ^  J    agreement,  npon 

for  the  purpose  of  qualifying  some  observations  I  made  the  faith  of 

at  the  close  of  the  argument.     I'he  view  which  I  then  was  made,  al- 

took  of  the  case  was,  that  it  was  one  of  that  class  in  gtipuLtion^*** 

which  the  refusal  of  the  defendant  to  pay  the  stipulated  ^^i^!*  the  com- 

^  missioners 

sum  might  perhaps  have  been  available  to  the  Crown  making  the 

by  way  of  defence  to  any  proceeding  the  Defendant  empowered  to 

might  have  been  compelled  to  take  against  the  Crown  |J'o"id'"£j°a'"~ 

touching  the  award,  or  perhaps  a  ground  for  setting  ground  npon 

.-,  ,,  ,  •!  •!  J  which  in  equity 

aside  the  award,  but  that,  consistently  with  modem  the  party  to 
cases,  the  Crown  could  not,  after  the  award  was  made,  ^^  wwT to^" 
sustain  an  information  for  the  purpose  of  adding  to  it  have  been  paid 

,  might  resist  the 

the  parol  agreement,  which  is  the  subject  of  the  present  performance  of 
suit  Not  meaning  to  withdraw  that  opinion,  I  think  the  other  party 
it  right  to  say  I  have  met  with  a  case  decided  by  Lord  m^c^ 

to  enforce  it 
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1846.         Thurlowy  Pember  v.   Maihers  (a),   which    60    nearly 

Att  -Gen.     resembles  the  present  case,  that  I  have  felt  bound,  after 

^'  the  observations  I  made,  to  refer  to  it.     The  case  is 

Jacksox. 
observed   upon   by    Sir   William    Grant  in    Clarke  v. 

u  fftnen  .      Qj,Qfif  (j,^^  a^j  jg^  perhaps,  not  easily  reconcileaUe  with 
some  modem  decisions. 

The  next  question  then  is,  whether  I  should  set  aside 
the  award.     This  I  can  only  do  on  the  ground  of  Snnd 
or  mistake:  the  former  of  these  grounds  must,  I  am 
clear,  be  excluded.     There  is  no  pretence  for  imputing 
fraud,  actual  or  constructive,  to  the  Defendant.     With 
respect  to  mistake,  the  first  question  is,  to  whoee  mis- 
take is  the  difficulty  which  has  arisen  to  be  ascribed? 
It  must,  I  think,  be  ascribed  to  the  commissionerB. 
Had  they  pursued  and  confined  themselves  within  the 
powers  pointed  out  by  the  act,  the  difficulty  would  not 
have  arisen.     It  has  arisen  solely  out  of  the  attempt  of 
the  commissioners  to  do  that,  which  I  admits  was  most 
desirable,  if  it  could  be  done,  to  settle  at  once  all  dis- 
putes or  grounds  of  dispute  between  the  Crown  and  the 
miners.     But  for  this  the  act  of  Parliament  did  not 
provide  in  the  way  attempted,  though  it  did  perhaps  in 
another  way, — by  taking  into  accoimt,  under  the  27tli 
section,  the  fact  that  no   rent  had   been  paid.     The 
attempt,   however  conmiendable  in  itself,  han  unfor- 
tunately led  to  the  present  litigation.     Before  I  can 
decide,  then,  to  set  aside  the  award  on  the  ground  of 
mistake,  I  must  consider  what  the  consequences  to  the 
parties  will  be.     The  Defendant,  by  the  terms  of  the 
act,  is  entitled  to  be  included  in  the  award.     The  com- 
missioners had  no  discretion  as  to  that:  their  discretioQ 
was  confined  to  the  terms  on  which  the  Defendant  wan 
to  hold  the  mine.     But  the  time  limited  by  the  act 

(a)  1  Bpo.  C.  C.  62.  (b)  14  Ves.  524. 
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within  which  the  commissioners  were  to  make  their 
award,  expired  a  few  days  after  its  date,  and  they  have 
now  no  power  to  make  a  new  award  If,  therefore,  I 
were  to  set  aside  the  existing  award,  the  Defendant 
would  lose  the  whole  benefit  of  the  act  of  Parliament, 
and  that  on  accoimt  of  the  mistake  of  the  commissioners. 
In  other  words,  I  should  be  relieving  the  Crown 
against  the  mistake  of  the  commissioners,  where  I 
cannot  restore  the  Defendant  to  his  parliamentary 
rights. 


1846. 

Att.-Gbit. 
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Judgmemi* 


It  was  said,  however,  that  the  loss  to  the  Crown  must 
be  taken  into  consideration.  It  might  be  a  sufficient 
answer  to  that,  to  say  (as  I  already  have  done),  that  the 
Crown  has  no  right  to  be  relieved  from  the  consequences 
of  a  mistake  of  the  commissioners,  at  the  expense  to  the 
Defendant  already  pointed  out ;  but  I  am  not  prepared 
to  admit  that  the  Crown  will  sustain  the  injury  which 
the  argument  supposes.  I  give  entire  credit  to  the 
statement  that  the  award  in  the  Defendant's  favour  was 
based  upon  the  supposition  that  he  was  to  pay  the  Ad. 
per  ton  for  past  workings,  which  is  the  subject  of  the 
present  suit.  But  I  am  not  satisfied  that  the  Crown 
will  therefore  be  injured  by  the  award.  It  must  have 
been  intended  by  the  commissioners  that  the  Defendant 
should  have  at  least  as  much  land  as  he  could  exhaust 
in  a  due  course  of  working  during  his  tenancy.  If  he 
has  not  got  more  than  that  the  Crown  is  not  damnified. 
And  if  he  has  got  more,  the  excess  will  revert  to  the 
Crown  at  the  expiration  of  his  tenancy.  I  think  there 
is  weight  in  the  observation  made  at  the  bar,  that  the 
question  of  metes  and  bounds  was  a  question  between 
the  different  miners,  rather  than  between  the  Crown  and 
any  particular  miner. 


I  ought  before  to  have  observed,  that  the  alleged  mis- 
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1846.         take  in  tliis  case  is  not  attributed^  nor  ooold  it  properly 
be  attributed  by  the  information  to  any  suppressio  veri, 
V-  or  suggestio  falsi  by  the  Defendant,  nor  to  any  ignorance 

'      on  the  part  of  the  commissioners  as  to  matters  necessary 

Judgment.      ^  ^^jj^  ^^j^.  judgment  in  making  their  award.     The 

complaint  is,  that  the  defendant  has  refused  to  fulfil  a 
promise  made  by  him,  and  the  mistake,  if  any,  was  the 
mistake  of  the  commissioners,  in  supposing,  if  they  did 
suppose,  that  they  had  power  to  deal  with  dues  in  re- 
spect of  the  past  working  of  the  mines. 

The  utmost  that  can  result  from  this  oonduaon  is, 
that  the  liability  of  the  party  to  the  Crown  for  the  past 
workings,  remains  what  it  was  before  the  award.  He  is 
not  discharged,  and  therefore  in  that  way  the  Crown 
also  may  recover  its  rights  (if  rights  it  has),  and  that  is 
the  fiflh  question.     The  right  to  relief  in  respect  of 
past  working  of  the  mine,  aUowing  the  award  to  stand, 
is  purely  a  legal  question ;  but  it  b  a  question  in  which 
perhaps  the  aid  of  this  Court  is  necessary  as  to  the 
account  which  may  be  taken.      I  shall  therefore  retain 
the  Information,  with  liberty  to  the  Attorney-General 
to  take  such  proceedings  as  may  be  thought  right,  to 
establish  the  right  of  the  Crown  at  law.     If  the  right 
of  the  Crown  shall  be  established,  then  it  is  competent 
for  him  to  ask  the  relief  in  this  Court  which  he  cannot 
obtain  at  law,  or  cannot  obtain  so  efiectually  as  he  may 
do  by  the  aid  of  this  Court. 
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1846. 

DALE  V.  HAMILTON.  }^i  ^^• 

_  16th  Dec. 

J-N  June,  1843,  the  PlaintifT,    Thomas  Aquila  Dale,  A  partnership 

wlio  was  a  snrveyor  and  land  agent,  at  Birkenhead,  in  between  A.  and 
the  county  of  Chester,  entered  into  a  contract,  in  the  ghail  be  jointly 
name    of  Robert  M^Adam.  a  merchant  at  Liverpool,  intcrwtcdina 

*■  specnlation  for 

with  one  Forsyth  and  his  trustees,  for  the  purchase  of  a  buying,  im. 
parcel  of  land  in  Birkenhead;  and  the  Plaintiff  sent  to  nle,and  selling 
Mr.  MfAdam  a  letter,  dated  the  24th  day  of  June,  J^oted'^th^t 

1843,  as  follows : —  ^^^  evidenced 

by  any  writing 
signed  by,  or 

"  I  am  happy  to  inform  you  that  I  have  made  a  most  ri^of,^e  °" 
excellent  arrangement  for  the  26,000  yards  of  land,  ^^^^ 
Prices  Street  and  Camden  Street,  Birkenhead,  being  at  with,  within  the 
four  shillings  and  nine  pence  (say  4«.  9<f.)  per  square  Frauds;  and 
yard ;  the  present  proprietor  to  pay  for  making  Prices  ^^^^^^^' 
Street,  which  is  now  being  completed.     I  consider  this  pro^«d»  A.  or 
one  of  the  best  purchases  that  has  been  made  for  some  ligb  his  inter- 
time,  as  I  can  clearly  see  a  profit  in  it  of  at  least  100  Se  subicct  of 
per  cent.     It  must  be  understood  that  I  am  to  be  inter-  ^  partner- 

*  ,  ,  ,  ship,  without 

ested  in  the  purchase,  taking  profit  and  loss  of  one-third ;  such  interest 
I  taking  all  the  trouble  of  laying  out  the  lots  and  sell-  by  any  sue? 
ing,  and  you  finding  the  capital ;  and  before  any  divi-  '^^• 
sion  of  profits  are  made,  you  to  receive  interest  at  4  per 
cent,  per  annum  on  all  monies  employed  in  such  specu- 
lation. 

"Thomas  Dale." 

To  this  letter,  Robert  M^Adam  replied  as  follows : — 

"  28th  June,  1843. 
**  I  received  your  letter  of  the  24th  inst,  and  shall  be 
in  Liverpool  on  Saturday,  when  I  shall  have  the  plea- 
sure of  seeing  you. 

«  R  M*Adam." 
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Soon  after  this  contract  was  made,  and  before  the 
purchase  was  completed,  Robert  APAdam  agreed  with 
the  Defendant,  Robert  Hamilton,  a  surgeon  at  Liver- 
pool, that  they  {M^Adam  and  Hamilton)  should  advanoe 
each  a  moiety  of  the  purchase-money,  and  be  jointly 
interested  in  the  purchase. 


The  Plaintiff,   soon   afterwards,    in   the    name   of^ 
M^Adaniy  entered  into  a  contract  with  one  lEUier  for 
the  purchase  of  an  adjoining  plot  of  land  at  Birkenhead, 
which  Hillier  was  under  an  agreement  to  purchase  fix>m 
the  same  vendors,   and  which   contained   480  square 
yards.     In  September,  1843,  the  Pl^ntiff  prepared,  and 
sent  to  Robert  APAdam  a  written  agreement  or  memo- 
randum, in  the  following  words : — 

^^  Memorandum  of  Agreement  as  to  the  terms  on 
which  jR.  M^Adam,  Esq.,  and  T.  A,  Dale  are  jointly 
interested  in  speculation  of  land  situate  at  Prices  Street, 
Lord  Street,  and  Camden  Street,  Birkenhead,  as  pur- 
chased from  T,  Forsyth  and  his  trustees,  and  also  finom 
J,  Hillier,  by  the  said  R.  M^Adam;  that  purchased 
from  T.  Forsyth  and  his  trustees,  containing  25,400 
square  yards,  at  4«.  M.  per  square  yard;  that  fiom 
Hillier  containing  480,  at  8*.  6i  per  square  yard- 
General  terms  affecting  such  speculation ;  all  accounts 
to  be  made  up  annually  upon  the  principle  of  a  banking 
account ;  interest  at  5  per  cent,  to  be  credited  to  A 
APAdam,  who  engaged  to  advance  the  whole  of  the  capi- 
tal for  working  the  said  speculation  to  advantage ;  and  all 
monies  advanced  to  bear  interest  from  the  time  of  pay- 
ment; and  all  monies  received  to  go  to  the  credit  of 
the  said  account ;  the  interest  on  such  portions  ceasing. 
This  speculation  is  to  be  as  follows,  viz. — that  H 
ArAdam  takes  two-thirds  of  profit  and  loss,  and 
T.  A.  Dale  takes  one-third  of  profit  and  loss ;  T*  A. 
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Dale  to  make  all  measurements  and  surveys  of  land^ 
supply  all  plans,  survey  all  buildings  at  any  time  in 
progress,  and  do  any  business  within  his  department  or 
power,  and  effect  sales,  without  any  charge.  This 
agreement  for  ourselves,  executors,  administrators,  and 
assigns." 

The  purchase^-money  of  the  two  parcels  of  land, 
amounting  to  6248L  7«.  &d,^  was  paid  by  M^Adam  and 
Hamilton  in  equal  moieties;  and,  by  an  Indenture, 
dated  the  16  th  of  October,  1843,  both  parcels  were 
conveyed  to  APAdam  and  Hamilton^  to  hold  the  same 
in  undivided  moieties  to  them  respectively,  and  to  their 
respective  heirs  and  assigns. 

A  memorandum  of  agreement  made  and  signed  by 
APAdam  and  Hamilton  expressed  the  terms  of  their 
contract  to  be  as  follows : — 
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<<  Memorandum  of  an  agreement  between  Robert 
M^Adam  and  Robert  Hamilton,  made  the  27th  of  Octo* 
ber,  1843,  relative  to  a  lot  of  land  in  Prices  Street, 
Lard  Street,  and  Camden  Street,  Birhenliead,  say  25,400 
square  yards  purchased  from  Thomas  Forsyth  and  his 
trosteee,  at  4«.  9d.  per  square  yard,   £6044  Is.  6d., 

480  square  yards  purchased  from  J. 
HSUer,  at  8«.  6(/.  per  square  yard      •     204  0    0 

£6248  7  6. 


That  the  said  RobeH  M'Adam  and  R.  Hamilton  shall 
advance  each  one-half  of  the  purchase-money,  and  that 
they  shall  receive  interest  on  the  same  at  the  rate  of 
5  per  cent,  per  annum,  which  interest  is  to  be  made  up 
half  yearly,  and  calculated  the  same  as  bankers'  ac- 
counts :  That  the  said  R.  JiPAdam  and  R.  Hamilton  are 
to  have  each  one-third  interest  in  the  said  purdiase; 
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1846.^  and  that  they  are  to  reserve  one-third  of  the  profits 
arising  therefrom  for  T,  A.  Dale,  in  lien  of  hiBOonimb- 
sion  for  purchasing,  selling,  surveyingy  yaloing,  laying 
out  in  lots,  or  any  other  services  that  may  be  required 
of  him ;  but  it  is  clearly  and  distinctly  understood  that 
said  T,  A.  Dak  shall  have  no  power  or  authority  what- 
soever over  the  said  land,  and  that  he  sball  not  be  en- 
titled to  receive  any  compensation  whatsoever  there- 
from until  the  whole  is  sold  and  paid  for,  and  all  outlaj 
and  expenses  incurred  thereon  are  deducted  therefrom. 

"R  M'Adam. 
^^B.  Hamilton. 
"Liverpool,  27th  October,  1843." 

In  December,  1844,  Robert  M'Adam  died,  having  de- 
vised his  real  and  personal  property  to  six  persons,  in 
equal  shares,  and  appointed  two  other  persons  his  exe- 
cutors. 

After  the  death  of  M* Adam,  the  Defendants,  j&omfl* 
ton  and  the  devisees  under  the  will  of  3PAdam,  pro- 
ceeded to  make  a  partition  of  the  land  comprised  in  the 
purchase,  by  conveying,  in  severalty,  one  moiety  to  the 
Defendant,  Hamilton,  and  the  other  moiety,  in  six  lota^ 
to  the  devisees  of  M^Adam.  Conveyances  were  pre- 
pared, and  were  about  to  be  executed  for  this  purpose, 
when  the  Plaintiff  called  upon  the  Defendants  to  fulfil 
the  contract,  which  he  alleged  had  been  made  between 
himself  and  M^Adam,  under  which  the  Plaintiff  claimed 
to  be  entitled  to  one-third  of  the  profits  to  be  derived 
from  the  purchase. 

Bill  The  bill  was  filed  in  June,  1845,  and  the  Plaintiff 

thereby  stated,  that,  as  a  surveyor  and  land  agent,  he 
had  become  peculiarly  qualified,  by  knowledge  and  ex- 
perience, to  judge  of  the  value,  and  of  the  best  mode  of 
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laying  out  and  disposing  of  land  at  Birkenhead,  a  town       ^1846^ 
which  had  rapidly  grown,  and  was  still  increasing  in 
importance;  and  that  Robert  M^Adam  proposed,  in  the 
year  1843,  to  enter  into  a  joint  speculation,  in  land, 
with  the  Plidntiflr,  the  Plaintiff  to  select  and  conclude 
the  necessary  contracts  for  a  suitable  quantity  of  land, 
and  to  exercise  his  best  skill  and  judgment,  and  profes- 
sional services,  in  laying  out  and  preparing  such  land 
for  sale,  and  in  superintending  and  negotiating  the  sale 
thereof;  and  Robert  M^Adam  to  advance  or  provide  the 
purchase-money,  which  was  to  be  repaid  to  him  with 
interest  out  of  the  proceeds  of  the  re-sale  before  any 
division  of  the  profits  should  be  made.     One-third  of  the 
profit  or  loss  of  such  speculation  to  be  shared  and  borne 
by  the  Plaintiff*,  and  two-thirds  by  M^Adam :  That  the 
Plaintiff  agreed  to  enter  into  the  speculation  upon  the 
terms  proposed ;  and  agreed,  also,  that  the  land  to  be 
purchased  should  be  conveyed  to  APAdam,  for  their 
joint  benefit.     The  Plaintiff  alleged  that  it  was  in  pur- 
suance of  this  agreement  that  he  had  selected  and  puiv 
chased  the  land  comprised  in  the  contracts  with  Forsyth 
and  others,  and  HeUier:  That  shortly  after  the  letter  of 
the  28th  of  June,  1843,  in  reply  to  the  Plaintiff's  com- 
munication that  the  larger  purchase  had  been  made, 
Robert  M^Adam  called  upon  the  Plaintiff  and  ratified 
the  terms  of  the  agreement,  as  stated  in  the  Plaintiff^'s 
letter  of  the  24th  of  June,  1843,  except  that  the  Plain- 
tifif,  at  the  suggestion  of  M^Adamy  then  agreed  that  the 
latter  should  be  allowed  5  per  cent  interest  on  the  pur- 
diase-money  or  capital  which  he  might  expend,  and 
Robert  M^Adam  promised,  that,  on  the  completion  of 
Hie  purchase,  a  formal  memorandum,  in  writing,  of  the 
terms  of  the  agreement  should  be  made  and  signed  by 
both  parties :  That  the  Plaintiff  subsequently  consented 
to  the  admission  of  Hamilton  to  a  participation  in  the 
contract.     The  bill  alleged  that  M^Adam^  being  subse- 
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1846*  ^  quently  pressed  by  the  Plaintiff  to  sign  the  memorandum 
which  the  Plaintiff  had  sent  to  him  in  September,  1843, 
handed  to  the  Plaintiff  a  copy  of  the  memorandum  of 
the  27th  of  October,  1843,  signed  by  JtPAdam  and 
HamUtany  and  said  he  considered  that  memorandum  to 
be  sufficient,  and  that  he  would  not  sign  any  other. 

The  biU  charged  that  tiie  Phuntiff  had  always  ob- 
jected to  so  much  of  the  memorandum  of  the  27th  of 
October,  1843,  as  purported  to  exclude  him  from  anj 
power  or  autiiority  over  the  hmd,  the  same  fonning  no 
part  of  the  original  agreement ;  however,  the  Plaintiff 
accepted  and  determined  to  take  the  benefit  of  the 
said  memorandum,  until  some  other  sufficient  dedsA- 
tion  of  trust  should  be  executed,  subject  and  withoot 
prejudice  to  his  rights  in  all  other  respects;  and  the 
Plaintiff  submitted  that  the  effect  of  such  memonrndoOy 
as  a  declaration  of  trust  in  his  favour,  ought  not  to  be 
preju<£ced  by  the  clause  of  exclusion ;  but  if  no  eflbet 
could  be  given  to  the  Plaintiff's  rights,  except  eab- 
ject  to  that  clause,  then  the  Plaintiff  submitted  to  be 
bound  by  the  clause,  according  to  its  just  constroc- 
tion. 

The  bill  prayed  that  the  lands  in  question  might  be 
sold  for  the  best  price  that  could  be  obtained,  and  that 
the  accounts  of  the  said  joint  speculation  might  be 
wound  up  and  adjusted,  and  the  monies  to  arise  from 
the  sale  applied  and  distributed  under  the  direction  of 
the  Court,  in  conformity  with  the  terms  of  the  eaid 
agreement  between  the  Plaintiff  and  Robert  M^Admt 
the  Plaintiff  being  ready  and  offering  to  render  and 
perform  all  such  services,  in  regard  to  the  sale,  as  oaght 
to  be  rendered  and  performed  by  him,  pursuant  to  the 
agreement;  that  the  Defendants  might  be  ordered  to 
do  and  execute  all  necessary  and  proper  acts  and  deed) 
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Ibr  the  purposes  of  the  decree,  and  might,  in  the  mean-  1846. 

time,  be  restrained  from  making  a  partition,  sale,  or  p^^ 

oonveyance  of  the  land,  or  in  any  manner  parting  with  Hamilton 
or  incumbering  the  same. 


Anawert. 


The  Defendant,  Robert  HamUtony  by  his  answer  ad- 
mitted that  M^Adam  had,  about  June  or  July,  1843, 
eommunicated  to  him  (Hamilton)  that  he  {AVAdam) 
had  contracted  for  the  purchase  of  the  land  at  Birken- 
heady  upon  the  speculation  of  making  streets  or  roads 
across  the  same,  and  selling  it  in  lots  for  building  pur- 
poses, and  that  he  invited  the  Defendant  to  join  him  in 
tlie  speculation.  The  defendant  admitted  that  3PAdam 
tfien  said  that  he  had  employed  the  Plaintiff  to  aid  him 
in  making  the  purchase,  and  in  laying  out  and  disposing 
of  the  land  for  building,  and  that  he  had  agreed  to  give 
the  Plaintiff,  by  way  of  remuneration,  and  in  lieu  of  all 
oommisdon  and  other  recompense,  a  clear  third  part  of 
the  profit  which  should  be  ultimately  realized,  charging 
5  per  cent,  interest  on  the  outlay,  to  be  calculated  half- 
yearly,  as  on  bankers'  accounts,  such  remuneration  to  de- 
pend entirely  upon  and  to  be  payable  only  out  of  such 
ultimate  profit;  that  M^Adam  represented  to  the  Defend- 
ant that  such  arrangement  had  been  made  with  the  view 
of  securing  the  best  services  and  energies  of  the  Plain- 
tiff throughout  the  speculation,  and  that  the  Defendant 
agreed  with  APAdam  to  advance  one  half  of  the  money, 
and  take  upon  himself  one  half  of  the  said  speculation. 
The  Defendant,  Hamilton^  also  said,  that,  being  under 
the  impression  that  the  agreement  of  the  27th  of  Oc- 
tober, 1843,  was  binding  upon  him,  and  intending 
strictly  to  fulfil  the  same,  if  the  Plaintiff  would  have 
performed  the  services  thereby  on  his  part  stipulated, 
instead  of  seeking  to  prejudice  the  speculation  by  a 
foroed  or  hasty  sale  of  the  land,  he  (the  Defendant) 
had,  at  an  interview  with  the  Plaintiff  in  May,  1845, 
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1846.^  admitted,  that,  upon  a  sale  of  the  lands,  the  Plaintiff 
would  be  entitled  to  a  third  of  the  profits,  according  to 
the  terms  of  the  agreement  of  the  27th  of  October,  1843. 


Antwen, 


\ 


The  Defendants,  the  devisees  of  Robert  M'Adam,  bjr 
their  answer  stated,  that  thej  resided  at  Ammjco,  anA. 
had  no  personal  knowledge  of  the  matters  aU^ed  in. 
the  bilL     Thej  admitted  that  the  seyeral  letters  ad« 
dressed  by  the  Plfdntiff  to  APAdam^  requesting  that  an 
agreement  shewing  the  joint  interest  of  the  Pliuntiff  in 
the  land  might  be  signed  by  M^Adam^  had  been  found 
by  the  executors  of  M^Adam  amongst  his  papers,  and 
that  an  entry  was  found,  in  the  handwriting  of  liPAdam, 
in  his  ledger,  to  the  effect  of  the  agreement  of  the  27th 
of  October,  1843. 


The  defendants,  Hamilton^  and  the  devisees  of 
JtPAdaniy  said  that  the  Plaintiff  had,  in  July,  1845, 
sold  his  business  of  surveyor  and  land-agent  at  Birkat- 
head,  and  that  he  had  ceased  to  reside  at  Birkenhead, 
and  taken  up  his  residence  at  Cheltenham;  and  there- 
fore they  submitted,  that,  if  any  such  allied  agree- 
ment had  been  made,  the  Plaintiff  had  become  unable 
to  perform  such  part  thereof  as  he  stated  in  his  bill  he 
had  undertaken  to  perform ;  and  they  claimed  to  be 
entitied  to  hold  and  retain  the  land  in  question  for  their 
own  use  and  benefit,  to  the  absolute  exclusion  of  the 
plaintiff  from  all  share  and  interest  therein. 

The  Defendants,  the  executors  of  Robert  M^Adam, 
set  forth  in  the  schedule  to  their  answer,  the  documents 
relating  to  the  purchase  which  they  had  found  amongst 
the  papers  of  Robert  M^Adam  since  his  decease,  including 
the  Plaintiff^s  letter  of  the  24th  of  June,  1843,— the 
memorandum  of  agreement  stated  in  the  bill  to  have 
been  sent  by  the  Plaintiff  in   September,    1843,  to 
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M^Adam  for  his  signature,  but  containing  no  note  or 
mark  made  by  M^Adam ; — a  letter  from  the  Plaintiff  to 
iPAdam^  dated  the  18th  of  August,  1843,  as  follows : 
^'Enclosed  I  beg  to  send  you  a  short  agreement  between 
you  and  myself,  respecting  land  in  Price  Street^  ^-c, 
BirkenJiead.  Yours  truly,  T.  A.  Dale  ;" — and  also 
other  letters  from  the  Plaintiff  to  M^Adamy  requesting 
a  note  or  memorandum  of  the  terms  of  the  alleged 
agreement.  Among  these  was  a  letter  of  the  14th  of 
November,  1843,  in  which  the  Plaintiff  requested 
M^Adam  to  give  him  a  note,  expressing  that  no  sale 
should  be  effected  without  the  Plaintiff  being  consulted, 
and  that  as  soon  as  the  whole  of  the  outlay,  with  in- 
terest, was  reimbursed,  the  Plaintiff  should  then  from 
time  to  time  receive  one-third  of  all  subsequent  sales. 


1840. 


Statement* 


The  Defendants  submitted  that  the  memorandum  of 
agreement  of  the  27th  of  October,  1843,  was  not  a  con- 
tract with  or  a  declaration  of  trust  in  favoiu*  of  the 
Phdntifi,  and  that  the  Plaintiff  had  no  right,  estate,  or 
interest  whatever,  either  at  law  or  in  equity,  to  or  in 
the  land ;  the  Defendants  claimed  the  protection  of  the 
Statute  for  the  prevention  of  frauds  and  perjuries,  which 
enacted  that  no  action  should  be  brought  whereby  to 
charge  any  person  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  such 
action  should  be  brought,  or  some  memorandum  or  note 
thereof,  should  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorised  (a).  The  defendants  sub- 
nutted,  that  the  Plaintiff  had  no  other  right,  interest,  or 
claim  than  for  a  just  and  reasonable  compensation  for  all 
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(a)  Stat.  29  Car.  2,  e.  8,  s.  4. 
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«uob  aervicea  ^  he  bad  renderedj  md  might  rendor,  ia 
the  dlBpoemg  of  the  Iwd  to  the  greatest  benefit ;  tba^ 
they  had  offered  to  pay  him  9Uob  fair  and  joBt  eomp^il^ 
sation ;  and  they  thereby  offered  him  lOOOi  for  the 
vioes  he  had  already  rendered* 


The  letters  from  the  Plaintiff  to  M'Adam  wad  the 
memorandum  were  given  in  evidanoe ;  and  it  was  proyed 
that  M^Adam  had  made  in  his  ledger,  under  the  date  of 
October,  1843,  this  entry :  ^  '^  P'. — Purobase  of  land  in 
Prices  Street,  l4ord  Street,  and  Camden  Street^  Birkoh 
head.  The  money  to  be  advanced  one^balf  by  ilofeif 
AfAdam,  and  one-half  by  Robert  Hamli0H.  Bokfi 
At  Adam  to  have  one-third  interest  in  said  purcbaae. 
Robert  Hamilton  to  have  one-third  interest,  and  the  pro- 
fits arising  therefrom  after  deducting  all  outlay  and 
expenses  thereon  to  be  reserved  for  Mr.  T*  A.  Dak,  in 
lieu  of  conunisaions,  &o.,  &a,  aa  q)eoified  in  agrae- 
ment  between  Robert  M* Adam  and  Robert  MamStm 
dated  27th  October,  1843."  The  evidence  also  shewed 
that  the  value  of  the  land  had  greatly  increased*  Hie 
estimate  of  the  amount  which  might  be  produced  by  a 
sale  or  sales  varied  from  25,000/.  to  47,Q00il  The 
defendants  proved  that  the  Plaintiff  had  in  July,  1845» 
sold  his  business  at  Birkenhead^  and  that  be  bad  gone  (o 
reside  at  Cheltenham. 


■^^» 


Argument. 


Mr.    Romlly   and    Mr.  Roundell  J\ihner,  for  tbe 
Phuntiff. 


Mr.  Rolt  and    Mr.    WiUcock,  for   the  Seftadaot 
Hamilton. 

Mr.  fFaod  and  Mr.  Fleming,  for  the  Defendants  the 
devisees  and  executors  of  M^Adam. 
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Tho  principal  questions  argnod  were,  firati  whether 
the  proof  of  the  alleged  partnership  (the  entire  subject 
of  the  dealing  being  land)  was  sufficient  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Frauds,  or  whether 
the  cases  in  which  that  effect  had  been  given  to  a  part- 
nership contract  were  not  cases  in  which  the  dealing  in 
land  was  only  an  incident  to  tlie  partnership  business, 
and  not  cases  in  which  the  partnership  wholly  grew  out 
of  the  dealing  in  land.     Lake  v.  Craddock  {a\  ZJoyd  v. 
SpUkt  {b)f  Forster  v.  Hale  (c),  Jackson  v.  Jackson  (d), 
Taumejf  ¥•  Crowther  (e),  Gregory  v.  Williams  (f),  Craw^ 
Mhay  V.  MauU  (g),  Nerot  v.  Burfiard  (A),  Fereday  v. 
Wighiwick{i),  Lees  y.  Nuttall{k\  Feck  v.  Cardwell{l)y 
Wejford  y.  BeazeJy  (m).     Secondly,  supposing  that  tlie 
existence  of  a  partnership  obviated  the  effect  of  the 
Statute,  whether  there  was  sufficient  evidence  of  a  part- 
nership between  the  Plaintiff  and  M^Adam  and  HamiU 
Ion?    Smith  v.    Watson  {n)^  Reid  y.   HoUinshead  (0)3 
Braithwaite  v.  Skqfield{p)y  Nerot  v.  Bumard{q) ;  or  to 
establish  a  ground  for  a  further  inquiry  on  that  point : 
Ex  parte  Langdale  (r),   Gardner  v.  Rowe  («)•     And, 
lastly,  if  there  were  no  partnership,  or  the  partnership 
wore  not  a  ground  of  relief,  whether  the  agreement  of 
October,  1843,  between  M^Adam  and  the  Defendant 
Hamilton^  or  the  other  circumstances  of  the  case  ope- 
rate to  raise  a  trust  on  behalf  of  the  Plaintiff:  Kine 


1846. 
Dalk 

V. 

Hamilton. 
Argument, 


(a)  3  P.  Wmii.  158. 
\h)  %  Atk.  148. 
(c)  3  Ves.  69C ;  S,  C.  6  Vea. 
300« 
{d)  8  Ves,  691. 
\e)  3  Bro.  C.  C.  IGl . 
(/)  3  Meriv.  582. 
\g)  1  Swanst.  518. 
(A)  4  Ru88.  261. 
(f }  1  Rubs.  &  Myl.  45. 


(i)  1  Rum.  &  Myl,  53. 
\l)  2  Beav.  137. 
(m)  3  Atk.  500. 
(«)  2B.  &C.  401. 

(0)  4  B.  &  C.  867. 
\p)  9B.  &C.  401. 
{q)  Ubi  sup. 
(r)  18  Ves.  300. 
\s)  5  Ru88.  258. 
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T.  Balfe{a),  Ba^  t.  GTeent{p\  Amtimr.  Ckamlkr${e), 
Garrardy.  L4)rd Lamderdak {d),  Wabegnr.  CMtti(r), 
Acton  V.  WoodgaU(f)f  MorUm  v.  TVinorf  (y). 


Vice-Chancet^lor  : — 

I  caimat  think  that  any  one,  reading  the  adminioa 
in  the  answer  of  the  Defendant  HamiUon,  and  reading 
abo  the  memorandum  signed  by  HamUttm  and  itAiawif 
and  being  at  liberty  to  aeeome  that  sach  a  oontnct  was 
in  fiict  made,  can  have  any  doubt  of  what  the  jnatioe  of 
the  caee  requires.  The  land  has  riaen  from  600011  to 
near  dO^OOOiL  in  value,  and  yet  the  Phuntiflrs  light  to 
partidpate  in  that  profit  ia  altogether  denied.  It  is 
said,  however,  that  the  Defendants  are  in  law  entitled 
to  hold  the  land  flree  from  the  Plaintiflfs  claim;  and  if 
they  are  so,  I  certainly  shall  not,  merdy  on  monl 
groimds,  take  upon  myself  to  alter  what  I  find  the  law 
of  the  case  to  be. 


The  principal  ground  of  defence  was  founded  on  the 
Statute  of  Frauds ;  and  to  that  question  I  shall  first 
address  myself.  The  Plaintifi^,  claiming  an  interest  in 
land  which  is  vested  in  the  Defendants,  has  not  pio- 
duced,  and  he  admits  there  was  not,  any  agreement  ia 
writing  signed  by  M*Adamy  such  as  he  allies  to  have 
been  made  between  himself  and  M^Adam.  The  Pkin* 
tiiF  admits  that  the  agreement  between  himself  and 
APAdam  was  by  word  of  mouth  only,  and  he  has  not 
relied  upon  any  act  of  part-performance  in  the  sens^ 
which,  according  to  the  doctrines  of  this  Court,  wouH  ^ 


(a)  2  Ba.  &  Be.  343. 
(h)  Batty,  (I.),  608. 
(c)  6  CI.  &  Fin.  1. 
\d)  3  Sim.  1. 


{e)  3  Sim.  14. 

(/)  2Myl.&K.402. 

{g)  2y.&c.c.c.«r. 


CASES  IN  CHANCERY.  381 

general,  take  the  case  out  of  the  Statute  of  Frauds.  It  1846. 
is,  in  general,  of  the  essence  of  such  an  act  that  the 
Court  shaUyby  reason  of  the  act  itself,  without  knowing 
whether  there  was  an  agreement  or  not,  find  the  parties 
unequivocallj  in  a  position  different  from  that  which,  •^^^"««w» 
according  to  their  legal  rights,  they  would  be  in,  if 
there  were  no  contract.  Of  this^  a  common  example  is 
tiie  delivery  of  possession.  One  man,  without  being 
amenable  to  the  charge  of  trespass,  is  found  in  the 
possession  of  another  man's  land.  Such  a  state  of  things 
18  considered  as  shewing  unequivocally  that  some  con- 
tract has  taken  place  between  the  litigant  parties;  and 
it  has,  therefore,  on  that  specific  ground,  been  admitted 
to  be  an  act  of  part-performance:  Morphett  v.  Jones  {a). 
But  an  act  which,  though  in  truth  done  in  pursu- 
ance of  a  contract,  admits  of  explanation  without 
supposing  a  contract,  is  not,  in  general,  admitted  to 
constitute  an  act  of  part-performance  taking  the  case 
out  of  the  Statute  of  Frauds ;  as,  for  example,  the 
pajrment  of  a  sum  of  money,  alleged  to  be  purchase- 
money  (&).  The  fraud,  in  a  moral  point  of  view,  may 
be  as  great  in  the  one  case  as  in  the  other ;  but  in  the 
latter  cases  the  Court  does  not  in  general  give  relief. 
In  Mundy  v.  JoUiffe  (c),  however,  the  Lord  Chancellor 
decreed  a  specific  performance,  on  the  ground  of  part 
performance,  where  the  acts  were  certainly  equivocal ; 
fraud,  he  said,  was  enough.  In  the  present  case  the 
only  acts  done  have  been  the  conveyance,  which  ap- 
parently negatives  the  alleged  contract,  and  the  acts 
of  the  Plaintiff,  which  may  as  naturally  be  referred  to 
hia  character  of  a  hired  surveyor  and  agent,  as  to  a  con- 
tract giving  him  an  interest  in  land. 

The  Plfdntiff,  however,  has  relied   upon    anoUier 
ground  for  taking  the  case  out  of  the  statute.    He  says, 

(a)  1  Swanst.  172.        {h)  See  Sugden,  V.  &  P.  140—142,  ed.  11. 

(c)  9  Sim.  413. 
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that  where  a  partnership  or  an  agreement  in  the  natcm 
of  a  partnership  exists  between  two  persons,  and  land 
is  acquired  bj  the  partnership  as  a  substratum  for  such 
partnership^  the  knd  is  in  the  nature  of  the  stock  in 
trade  of  the  partnership;  and  that,  the  partnership 
being  proved  as  an  independent  fact,  the  Court,  without 
regarding  the  Statute  of  Frauds,  will  inquire  of  what 
the  partnership  stock  consisted,  whether  it  be  of  land 
or  of  property  of  any  other  nature. 

That  land  acquired  as  the  substratum  of  a  partnei^ 
ship  is  in  this  Court  considered  in  the  light  which  the 
Plaintiff  contends  for,  may  be  admitted  upon  yeiy  hi^ 
authority,  Cramhay  y.  Mauk{a\  Fertday  y.  Wig^ 
wick  (b) ;  and  that  where  a  partnership  exists,  and 
land  is  brought  into,  and  actually  held  and  used  by,  tho 
partnership,  for  partnership  purposes,  the  Court  has 
dealt  with  it  as  partnership  property,  although  the 
ownership,  apparently,  has  not  been  in  all  the  memben 
of  the  firm,  or,  if  in  all,  not  apparently  as  partners,  but 
under  another  title ;  and  that  the  Court  has  so  done, 
without  calling  in  aid  the  doctrine  of  part-performanoe, 
must  I  think  be  also  admitted  (c).  But  whether  a 
simple  case,  like  that  before  me,  divested  of  every  thing 
but  an  agreement  for  a  partnership,  can  be  broogfat 
within  the  scope  of  the  cases  relied  upon,  is  a  question 
of  no  inconsiderable  difficulty. 

When  the  proposition  was  first  advanced  by  the 
Plaintiff,  I  confess,  it  appeared  to  me,  that  to  admit 
the  argument  to  the  extent  contended  for  would  vir* 
tually  be  to  repeal  the  Statute  of  Frauds,  or  nearly  so; 
for  if  a  party,  by  alleging  an  interest  in  land  of  any 
specific  kind,  can  escape  from  that  saf^piard  agunst 
fiuud  and  perjury  which  the  statute  has  provided,  it 


(a)  1  Swanst.  518. 

(b)  1  Ru88.  &  Myl.  45. 


(c)  See  Outanee  v.  Biid- 
BhaWy  4  Hare,  315. 


GABIIS  IN  CHANCfitlY. 


883 


temains  oillj  thttt  thoee^  who  are  pi*epa]*ed  by  fraud  and 
perjury  to  inyade  the  rights  of  another^  shall  make  that 
li^iedfio  interest  (to  which  it  is  said  the  act  does  not 
extend)  the  ground  of  their  dainii  and  the  statute  is  at 
otioe  evaded.  Thus^  if  A.  allies  that  B.  i^eed-to  give 
bim  an  iuterest  in  land^  the  statute  applies ;  but,  if  he 
flddsi  that  the  land  was  to  be  inipiroyed  and  resold  at 
Aeir  joint  risk  for  profit  and  loss^  then^  according  to  the 
ttrgmnenty  the  statute  does  not  apply.  At  the  same 
time^  if  decision  has  established  the  general  proposition 
for  which  the  Plaintiff  contends,  it  is  not  because  his 
oMe  (being  within  the  authorities)  is  an  extreme  case, 
that  I  am  at  liberty  to  refuse  him  the  benefit  of  such 
authorities.  The  case  tnay  exemplify  the  inconvenience 
of  such  an  exception  to  the  Statute  of  Frauds,  but  if 
the  exceptioil  be  established,  and  if  the  case  be  within 
it»  the  Flailitiff  is  entitled  to  the  relief  he  asks. 


1840. 


•flM^tllf. 


In  order  to  try.this  question  in  the  most  simple  man- 
nefi  I  will  suppose  the  case  to  be  the  conyerse  of  what 
it  is.  I  will  suppose  that  the  land  purchased,  instead  of 
rirfng^  had  fallen  in  Value ;  that  a  loss  had  been  sus- 
tained, and  that  Ildmiltan  and  M^Adam  were  the  Plain- 
tift  seekitig  to  compel  Ddk  to  contribute  his  proportion 
of  the  lose.  If  in  that  case  the  authorities  would  haye 
QlMbled  HomiUon  and  APAdamy  by  preying  the  purtsler- 
fehit»  with  Dahi  and  that  the  land  wde  part  of  the  paH- 
nership  stock  and  effects,  to  haye  compelled  contribu^ 
ttoo  froni  Dak,  the  same  authorities  will,  upon  like 
pioof,  support  the  present  suit,  upon  the  principle — that 
bf  mutuality  in  remedies — which  enables  a  yeUdot  to 
reMyer  the  purohase-money  in  this  Court,  though  the 
reiiiedy  at  law  may  be  equally  adequate  and  more  ap- 
propriate ;  not,  howeyer,  that  the  remedy  at  law  would 
be  equally  adequate  in  this  case,  if  the  Plaintiff  is  right 
in  that  which  he  oontedds  fbr. 


0.--'-"^:^ 


.rrsWV 
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In  Jeffereys  v.  Small  (a),  two  persoiiB  jointly  stocked 
a  farm^  and  occupied  it  as  joint  tenants;  one  ^ed^  and 
the  bill  was  to  be  relieved  against  survivorship.  The 
Lord  Keeper  said^  that  if  the  farm  had  been  taken  jointly 
by  them^  and  had  proved  a  good  bargain^  survivorship 
would  take  place ;  but^  as  to  a  joint  undertaking  in  the 
way  of  trade^  or  the  like^  it  was  otherwise.  In  the  case 
of  Jackson  v.  Jackson  (b\  Lord  Eldon,  referring  to  this 
case^  says,  ^^  The  general  law  of  merchants^  ori^nally  ap- 
plicable to  trade  only,  has  been  extended  a  good  deal — 
Jeffereys  v.  Small,  approved,  with  some  distinctions,  in 
subsequent  cases."  The  bearing  of  that  case  upon  the 
principal  case  is  doscr  than  at  first  sight  appears.  The 
two  parties  were  joint  tenants  by  the  original  title. 
Their  expenditure  was  equal,  the  perception  of  profits 
was  equal,  their  acts  and  dealings  were  simply  consistent 
with  their  rights  as  joint  tenants,  and,  therefore,  not 
evidence — certainly  not  unequivocal  evidence,  of  an  in- 
tention of  the  parties  to  alter  their  relative  position  as 
joint  tenants;  yet  the  Court  appears  to  have  admit- 
ted evidence  of  a  contract  to  deal  with  it  as  in  tradei 
and  followed  that  contract  up  with  its  consequences. 
Lake  V.  Craddock  (c)  is  an  analogous  case,  in  some  re- 
spects, to  the  last,  but  it  may  not  perhaps  be  consider- 
ed an  important  authority  for  the  Plaintiff's  propositioiii 
except  so  far  as  it  shews  that  a  joint  speculation  in  im- 
proving land,  on  a  hazard  of  profit  and  loss,  is  treated 
in  this  Court  as  in  the  nature  of  merchandise,  and 
the  jus  accrescendi  not  allowed;  for  it  may  be  col- 
lected from  tlie  report,  that  the  partnership  contract 
between  the  litigant  parties  was  admitted,  and  the 
only  question  was  upon  the  consequences  of  that  coor 
tract.     These  consequences  certainly  were  carried  a 


(a)  1  Vem.  217,  (1683).  (b)  9  Ves.  591. 

(c)  3  P.  Wms.  158,  (1729). 
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great  length;  for  one  of  the  five  original  contractors,  ^  1846. 
who  had  retired  for  nearly  thirty  years,  was  held  bound 
by  a  subsequent  contract,  made  by  the  other  four,  for 
the  purchase  of  other  lands  in  aid  of  the  original  design. 
"  Supposing,"  said  the  Master  of  the  Bolls,  "  one  of  the 
partners  had  laid  out  the  whole  money,  and  had  hap- 
pened to  die  first, — according  to  the  contrary  construe* 
tion  he  must  have  lost  all;  which  would  have  been 
most  unjust."  Lord  EldmCs  conunent  upon  that  case 
is  this : — ^^  The  purchase  of  the  land  was  made  to  the 
intent,  that  they  should  become  partners  in  the  im- 
provement;— that  it  was  only  the  substratum  for  an 
adventure,  in  the  profits  of  which  it  was  previously 
intended  they  should  be  concerned  (a)." 

The  next  case, — that  of  Elliot  v.  Brawn  (b\  cited 
from  Lord  Colchester^ s  Notes  (6),  has  a  closer  bearing 
upon  the  present  case.  Two  persons  took  a  joint  lease 
of  a  farm,  and  farmed  it  on  their  joint  account.  One 
died  before  the  expiration  of  tlie  lease.  The  title  of 
his  executors  to  a  moiety  of  the  stock  was  admitted  by 
the  survivor,  but  the  survivor  claimed  the  remidnder  of 
the  lease  by  survivorship.  The  Lord  Chancellor  said, — 
"  By  the  joint  tenancy  the  lease  would  survive ;  yet,  if 
turned  by  agreement  into  a  partnership,  it  would  not 
survive."  The  law  (he  said)  was  clear.  The  only 
question  was,  whether  the  agreement  existed.  He 
thought  the  lease  accessary  to  the  trade  in  which  the 
parties  were  embarked.  Of  this  case  Lord  Eldon  says, — 
*^  I  have  a  note  of  my  own  of  a  case  of  Elliot  v.  Broum, 
in  which  another  distinction  was  taken  by  Lord  Thur- 
law, — that  the  law  with  reference  to  the  stock  would 
be  the  same  as  to  the  lease,  provided  the  lease  was 
taken  for  the  same  purpose  as  the  stock,  and  the 

(a)  9  Yes.  597.  {b)  3  Swanst.  489,  d.,  (1791), 
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1846*^  le^e  WA8  only  the  substratum  \a).  The  obieiryaticm  I 
made  upon  Jeffereys  v.  Small  applies  to  this,— a  joint  te* 
nanoy  by  two, — personal  occupancy  by  the  two, — equal 
expenditure  by  the  two,  and  equal  profit  to  the  two :  all 
Consistent  with  a  joint  tenancy.  In  the  absence  of  con- 
tract, survivorship  would  be  the  legal  consequence ;  but 
the  Lord  Chancellor  says,  if  there  were  a  contract  for  a 
partnership  it  shall  prevail,  and  the  right  of  survivorship 
shall  not  attach.  In  these  cases,  without  any  contract 
in  writings  or  any  dealing  with  the  property  by  the 
joint  tenants  which  was  not  consistent  with  the  title  by 
joint  tenancy,  the  Court  admitted  evidence  of  a  pdrtner- 
ship  contract,  whereby  the  rights  of  the  joint  tenants^ 
inter  se,  were  varied. 

The  next  case  I  shall  refer  to  may,  perhaps,  be  con- 
sidered as  going  much  further*  In  Foriter  v.  Hale{b)j 
four  persons,  of  whom  Burden  was  one,  were  bankers, 
in  partnership.  In  June,  1791,  BurdoUf  Peareth,  and 
two  other  persons  took  a  lease  of  the  Hepburn  colliery 
for  thirty'K)ne  years,  as  tenants  in  common,  in  equal 
fourth  parts.  The  colliery  was  carried  on  under  the 
firm  of  Burdon,  Psareth  ^  Co,  Burdon  died  in  Decem- 
ber, 1792,  and  the  bill  was  filed  by  two  of  the  surviving 
partners  in  the  bank  against  the  executors  of  Burden, 
claiming  an  interest  as  partners  with  Burdon  in  the 
fourth  share  of  the  colliery  to  which  he  was  entitled 
under  the  lease.  It  is  material  in  this  case  to  observe, 
that  the  partners  in  the  bank,  other  than  Burdon^  never 
intermeddled  with  nor  had  any  visible  possession  of  the 
colliery.  The  colliery  banked  with  the  plaintifiTs  firm, 
and  the  private  books  of  the  bank  shewed,  that  the 
bankers,  berides  Burdon,  were  treated  as  jointly  inter- 
ested with  him.  Burdon  lived  a  long  way  ofi*,  and  Was 
not  present  at  the  bank,  but  he  was  a  partner  of  the 

(A)  9  Ves.  Om.  (b)  3  Ves.  69fl,  (1798). 
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fiitn.    In  the  argument  of  the  case  at  the  RolLs  three 
points  were  made :  first, — that,  by  Burdan^s  letters,  pro- 
duoed  in  the  cause,  a  trust  for  his  copartners  in  the 
bank  was  manifested  and  proved  within  the  Statute  of 
Frauds;   secondly,  that  a  trust  by  implication  arose 
upon  the  entries  in  the  banker's  books;  and  thirdly, 
as  it  would  appear  by  the  arguments  of  counsel,  although 
Qot  by  the  statement  of  the  case, — that  a  colliery  was 
an  article  of  trade,  and  therefore  that  the  agreement 
was  not  to  be  considered  as  an  agreement  concerning 
land.     The  Master  of  the  Rolls  held,  that,  by  the  letters 
of  JBurdan  sent  by  him,  a  trust  for  his  partners  in  the 
liank  was  manifested  and  proved;  and,  he  said,  ''I 
should  have  decided  upon  this  evidence  alone,  provided 
there  was  no  other  evidence  to  rebut  it  in  the  other 
parts  of  the  case."    He  does,  however,  examine  the 
other  circumstances  of  the  case,  not  for  the  purpose  of 
sedng  whether  he  could  found  a  decree  in  the  Plaintifi^s 
&Tour  upon  them,  but  for  the  purpose  only  of  seeing 
whether  the  acts  of  the  parties  shewed  that  his  infer- 
ence from  BurdmCs  letters  was  an  erroneous  inference. 
Amongst  other  facts,  he  shews,  (as  did  the  Lord  Chan- 
osttor  afterwards  on  appeal,)  that  the  banking  firm  con- 
tributed to  the  expense  of  working  the  colliery.    But 
in  neither  branch  of  the  Court  was  it  intimated  that  this 
Would  create  a  resulting  trust  to  take  the  case  out  of 
the  Statute.    Burdon  in  fact  never  saw  the  books; 
nor  was  there  any  signature  in  them.    The  case  was 
osrried  by  appeal  to  the  Lord  Chancellor,  and  Lord 
Bo8$lyn  expressed  his  entire  concurrence  in  the  con- 
dusion  to  which  the  Master  of  the  Holls  had  come, 
upon  the  grounds  on  which  he  had  founded  it ;  but  he 
considered  the  case  as  wholly  out  of  the  Statute  of 
Frauds.    The  Lord  Chancellor,  at  the  opening  of  the 
case,  observed,  that  the  question  was  not,  whether  there 
was  a  declaration  of  trust  witliin  the  Statute,  but. 
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^  vliedier  tkoe  wsapaitiieniiqi?"'  die  subject  bebg 
an  agieceicnt  far  hud,  the  qneBlian  wwb,  ^wfaeftlier 
then  was  a  resBkiiig  tmBl  fiir  that  partoenh^  bj 
opexatioo  of  law.    Tlie  qnestioo  of  partnenl^''  1m 
addi,  '^  mutt  be  tried  as  a  &ct,  and  as  if  tbere  was  an 
isoe  opoD  it ;  if  b J  fiKts  and  drcomBtaiioes  it  is  esta> 
bliihed  as  a  £Mrt  tbat  these  penoos  were  partnen  in  the 
ooIlierT,  in  which  land  was  mc<!fwaii  to  cany  on  the 
tiade,  the  lease  goes  as  an  inddott.     Tliepartnenhf 
beb^  established  bj  eridence  br  whidi  a  partnenhqp 
may  be  ibond,  the  premises  neoeasary  tx  the  poipoees 
of  that  paitnerdiq>  are,  by  opeiation  <^  law,  hdd  for 
the  purposes  of  that  paitnei8hip"(ii)b     It  is  right,  how- 
erer,  that  I  should  notice  another  passsge  in  the  ju^ 
mentof  the  Lord  Chancellor  finom  which  it  may  posaiblj 
be  thought  that  the  fi>ice  of  the  preceding  language  is 
in  some  d^iee  weakened.     He  observea;,  that  upcm  the 
first  Tiew  he  thought  it  was  a  case  independent  of  Ae 
Statute ;  and  then  he  says, — ^^the  case  appeared  to  me 
in  rather  a  different  point  of  view.    Fn»n  the  nature  of 
it,  it  seems  to  me,  there  was  no  occaaon  to  affect  the 
estate  in  the  land ;  nor  has  the  decree  done  so.    It  hiB 
not  transferred  the  legal  interest  in  the  share  of  the 
colliery  to  the  plaintiffs.     The  case  is  merely  the  case 
of  agreement  to  share  profit  and  loss  in  the  trade  of  a 
colliery ;  which  does  not  at  aU  affect  the  ownership  of 
the  hmd^  which  is  often  carried  on  for  a  great  number 
of  years  without  any  estate  in  the  hmd  given  to  thoee 
who  are  to  share  the  profits.     Nothing  is  more  commoa 
than  where  a  man  is  tenant  in  fee  of  land,  where  thece 
is  a  coal  work,  he,  partly  sharing  the  rent  and  the  pro- 
fit, carries  it  on  by  mere  license  with  other  persons  cod- 
cemed  in  the  business  of  the  colliery.     It  is,  therefore^ 
merely  the  case  of  an  agreement  which  may  or  may  not 

(a)  6  Yes.  900. 
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be  within  the  fourth  section  of  the  Statute.  But  this 
particular  case  is  not  even  within  the  fourth  section, 
because  it  was  to  be  executed  immediately"  (a).  The 
Lord  Chancellor  then  proceeds  to  shew  that  the  evidence 
proves  the  partnership,  and  concludes — "  therefore, 
though  an  issue  might  have  been  had  perhaps  before  the 
cause  was  canvassed,  I  cannot  direct  an  issue ;  for  if 
the  verdict  found  that  these  plaintiffs  were  not  engaged 
in  partnership  with  Burdon  in  this  colliery,  I  should  not 
let  that  verdict  stand  "  (()• 


1846. 


Judgment, 


The  case  oi  Peck  v.  Cardwell  (c)  bears  on  the  princi- 
pal case  in  one  of  its  aspects,  but  not,  I  think,  in  that 


which  I  am  now  considering. 


The  principle  upon  which  I  presume  the  above  cases 
have  proceeded  has  been  partly  the  jurisdiction  of  the 
Court  in  cases  between  partners  touching  the  partner- 
ship property,  and  partly  its  jurisdiction  to  relieve 
against  the  fraud  of  a  partner,  who  should  avail  himself 
of  his  legal  rights  in  violation  of  his  partnership  con- 
tract; a  fraud,  as  against  which  no  remedy  or  no  ade- 
quate remedy  could  be  had  at  law.  Is,  then,  the 
hypothetical  case  I  am  considering  within  the  scope 
of  the  cases  above  referred  to,  and  one  in  which  I  am 
bound  to  receive  general  evidence  of  the  partnership 
contract,  which  the  Plaintiff  suggests,  and  to  follow  it 
up,  if  proved,  with  the  consequence  contended  for  ?  In 
order  to  try  this,  let  it  be  assumed  that  by  parol  evi- 
dence of  unexceptionable  credit  the  alleged  contract  can 
be  proved,  and  that  the  Plaintiff,  in  pursuance  of  it, 
selected  the  land  for  purchase,  made  the  contract  for  it, 
and  laid  it  out,  and  did  every  act  which  the  contract 
required  him  to  do;  Hamilton  and  M^Adam  paying 


(o)  6  Ves.  814* 


(h)  Id.  822. 


(e)  2  Bear.  137. 
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tbe  |wiul>Mr-«flney ;  and  a  Ioh  haiiiig  been  snatainedy 
he  lefbsed  to  ojimiUite  to  ihe  loai.    J  ooo&aa  I  do  not 
•ee  whai  in  pdndple  there  would  be  in  that  bypotlietical 
caae  to  dJitingniA  it  frun  the  caaea  referred  to»    If  in 
Jtffarwj^Y.  5auiflandJ£22Mtf T.£r0im(IoniitibrtbepEO^ 
ecnt  fmnUr  t.  Hak^  general  eiidenoe  wa«  admiwiible  to 
alter  thii  oontzact  { the  ai^nzent  rights  of  the  parties  beiQg 
thoae  of  joint  tenants  ^b  though  there  was  no  i^^reement 
in  writing,  and  their  acts  were  altogether  and  simply  con- 
sistent with  a  joint  tenancy,  why  should  it  be  eicluded 
in  the  cage  supposed  ?    The  circumstance  that  each  jcHOt^ 
tenant  had  an  interest  in  the  land,  oannot  affect  th^ 
question  as  between  themselves;  and  the  ciroumstano^ 
that  each  was  in  poaeesaon  made  no  difl^reno^  hocnnsgi 
their  interest  as  joint  tenants  explained  it;  yet  the  Courts 
without  any  writing,  and  without  once  referring  to  the 
doctrine  of  part-performance,  held  that  the  rights  of  thf 
partners,  inter  se,  were  altered  by  force  of  the  partner 
ship  contract,  and  that  alone.    If  the  ftiri^t^^^y  of  a 
partnerdiip  contract  were  a  sufficient  reason  to  give  new 
and  altered  interests  in  land  in  those  casesi,  what  bats 
merely  arbitrary  decision  can  exclude  it  here^  the  exifl^ 
tence  of  the  partnership  contract,  and  an  acting  under 
it  in  the  way  supposed,  being  assumed  ?    Nor  do  I  aeat 
on  the  same  hypothesis,  how,  in  principle,  I  can  refute 
to  apply  to  this  case  the  reasoning  in  Forster  v.  Eak 
It  is,  without  doubt,  a  gross  moral  fraud  for  i^  Tendor 
who  has  got  his  purchase-money  to  withhold  the  convey* 
ance,  but  payment  of  purchase-money  ¥rill  not  take  aoiae 
out  of  the  Statute.  So,  in  Forsier  v.  Hak^  the  advinotf 
made  by  tlie  bankers,  and  accepted  by  Burdon  together 
with  other  persons  in  the  colliery,  would  haye  made  it  a 
gross  moral  fraud  in  him  to  deny  the  interest  of  his  part* 
ners  in  the  bank  in  the  lease ;  still  it  was  merely  tf^ 
advance  of  money,  and  though  the  banker's  books  in  tbflt 
instance  made  the  case  plain,  that  considentfion  a^ta 


\ 
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only  the  weight  of  the  evidencey  and  not  the  question  of  i846. 
ita  admifl^ibility.  It  is  dear,  moreover,  that  Lard 
Jtosi^  founded  himself  entirely  upon  the  proposition, 
that  the  e^tenoe  of  the  partnership  drew  with  it  the 
right  to  have  the  stock  of  the  partnership,  whether  land  <'^^*"^* 
or  other  stock,  ascertained ;  and  though  in  one  part  of  his 
judgment  he  observes  that  an  estate  in  the  land  is  not 
necessary  to,  and  often  does  not  accompanyi  the  interest 
of  pmtners  in  a  mine,  his  argument  throughout  is  found- 
ed on  the  partnership  contract  and  the  consequences 
incident  to  itt  A  contract  between  Burdon  and  a 
single  individual,  that  that  individual  should  have  all 
BwrdaiC$  interest  in  the  colliery,  could  not  have  been 
enforced.  It  was  the  partnership,  and  nothing  else, 
which  was  the  foundation  of  Lord  RosilyrCM  judgment 
Difficult,  however,  as  the  proposition  is,  it  derives  some 
support  by  way  of  analogy  (though  I  admit  a  distinction 
may  be  taken  between  them)  from  the  oases  which  were 
referred  to  and  acted  upon  by  Lord  Cottenham,  in  7\^- 
hr  v.  Sabnan  (a),  in  which  case,  upon  proof  of  agency, 
it  was  held,  that  a  trust  attached  on  land  purchased  by 
the  agent,  though  he  denied  the  agency,  Here,  in  prin- 
ciplei  the  partner  purchasing  land  for  the  use  of  his  firm 
loay  be  considered  as  the  agent  of  his  firm,  in  order  to 
bring  the  case  within  the  principle  of  the  cases  I  have 
referred  to  (&)• 

But  it  is  sud  that  no  such  partnership  as  the  bill 
alleges,  and  as  I  have  up  to  this  time  assumed,  is  proved 
in  this  case, — and  as  ag^nst  the  devisees  otM^Adam^  it  is 
true  that  there  is  no  such  proof.  The  question  before 
me  does  not  however  rest  there ;  there  is  this  further 
questionj-^whether  there  is  not  enough  proved  to  entitle 
the  FlimtiiT  to  an  issue  upon  that  point  ? 

(a)  4  Myl.  &  Or.  139. 
(Jb)  See  Sugden,  Vend,  and  Pur.,  p.  46,  pi.  8,  ed.  11. 
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m 

1846.  Now,  first  obeerve  the  memonrndimi  of  the  S7ih  of 

October,  1843.  Two  objections  were  taken  bj  the 
Defendants  to  that  document;  one,  that  it  was  les 
inter  alios  acta,  upon  which  Garrard  v.  Lard  Lauder^ 

An  agreement  ^^  (^)  ^^^  ^^^^^^  ^^  ^^  ^^^^^  ^^^  mentioned ;  and 
between  B.  and  ^^^  other,  that  the  Plaintiff,  upon  the  document  h&ng 

C.  was  comma-  ^  ^^  111  11 

nicatedbjone    tendered  to  him^  had  rejected  it,  and  that   he  could 

of  the  partiea  to  .••  •         r^  ^  • 

A.,  after  appii-  not  agam  insist  upon  it  One  observation  appears  to 
writin*  from  °^®  ^  auswcr  both  of  these  objections.  If  the  document 
A.  for  the  sig-    ^^ere  in  the  nature  of  a  voluntary  instrument,  contuning 

nature  of  the 

other  parties  to  an  offer  to  a  person  neither  having  nor  claiming  any 
ci]pi«Sng*hSr  precedent  interest,  either  objection  might  possibly  pre- 

intwestas  a  y^^  -Q^^  ^Jj^^.  Jg  j^^^  ^^^  ^^^q^  Jj^j.^^  j^  Qfder  rifffatly 
partner  in  the  -o      ^ 

transaction  re-    to  understand  the  effect  of  the  document,  I  am  bound  to 
land,  the  sub-    place  myself  by  evidence  in  the  position  of  the  parties 
amemrat,  and  Diakii^gj  delivering,  and  receiving  it.     Now,  from  the 
*^Court  held,  beginning,  the  Plaintiff  had  been  insisting  in  writing 
mentsocom.     Upon  the  rights  which  he  now  claims,  and  pressins 
beuken,  not     M^Adam  to  fumish  him  with  written  evidence  of  his 
"ro^^f^     rights.     I  refer  to  the  Plaintiff's  letters  to  M'Adam^ 
as  an  acknow-    and  to  the  memorandum  of  agreement  sent  by  him  to 
pre-existing       tPAdam  for  his  signature.     When,  therefore,  JtPAtamf 
imd  that  A.'       under  these  applications,  gives  the  Plaintiff  the  doca- 
?;*«*»*  ?^yl'       ment  of  the  27th  of  October,  1843,  I  must  understand 

hmiselfofthe         .  ,   .        ,  , 

acknowledg.  him  as  giving  it,  not  as  an  original  proposal,  but  as  an 
standing  the  '  acknowledgment  of  the  pre-existing  right,  which  the 
tSSTB^'aS"  I'laintiff  claimed,  and  Uie  Plaintiff  does  not  lose  the  bene- 
c.  was  res  inter  fit  of  that  acknowledgment,  so  far  as  it  goes,  beoaaae 

aliof  acta*  and     _  , 

notwithstand.  he  complains,  and  perhaps  truly,  that  it  gives  him  kn 
to'JIi  "^T*  than  he  is  entided  to. 

terms  in  that 

agreement  y  as  ^     ^        ^ 

not  troij  ex-  The  admission  m  HamilUnCs  answer  carries  the  cM 
^|[^^hip  much  further  against  him ;  for  what  M^Adam  Sttd  (v 
contract.  jj^^  before  he  made  his  bargun  with  M^Adam,  andp0 

(a)  3  Sim.  1. 
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liis  purchase  money,  was  an  admission  by  APAdarn  of 
the  Plaintiff's  interest  in  the  land,  and  therefore  binding 
on  Hamilton.  It  would  have  been  evidence  against 
JSf^Adamj  and  is  therefore  evidence  against  Hamikan, 
daiming  imder  APAdam  by  a  conveyance  subsequent 
to  that  admission.  The  admission  in  the  answer  is  not 
evidence  against  JiPAdam^s  devisees,  because  the  an- 
swer of  one  Defendant  cannot  be  read  against  the  other. 
The  letters  and  documents  sent  by  the  Plaintiff  are  not 
evidence  under  the  Statute  of  Frauds;  but  if  the  ques- 
tion be  one  of  fact,  whether  the  Plaintiff  had  an  inter- 
est or  not,  I  will  not  say  that  a  claim,  repeatedly  made, 
and  never  .denied  by  APAdamy  is  a  circumstance  of  no 
weight.  As  far  as  the  question  depends  on  the  Statute 
of  Frauds,  it  appears  to  me  that  the  cases  I  have  refer- 
red to  are  authorities  to  the  benefit  of  which  the  Plaintiff 
18  entitled. 


1846. 


Judgment. 


Three  further  points  remain  to  be  noticed:  First, 
it  is  s^d  by  the  Defendants  that  there  was  no  consider- 
ation, or  no  adequate  consideration  for  the  original 
agreement; — secondly,  that  nothing  had  been  done 
under  it  by  the  Plaintiff; — and  thirdly,  they  relied  on 
the  fact  of  his  having  personally  left  Birkenhead  and 
taken  up  his  residence  at  Cheltenham. 


With  regard  to  the  first  question, — ^want  of  consider- 
ation,— I  repeat  what  I  said  during  the  argument.  If 
one  man  has  skill,  and  wants  capital  to  make  that  skill 
available ;  and  another  has  capital,  and  wants  skill ;  and 
the  two  agree  that  the  one  shall  provide  capital,  and  the 
other  skill,  it  is  perfectly  clear,  that  there  is  a  good 
consideration  for  the  agreement  on  both  sides;  and  it 
is  impossible  for  the  Court  to  measure  the  quantum  of 
value.  The  parties  must  decide  that  for  themselves. 
As  to  the  second  point, — that  nothing  has  been  done, — 


VOL.  V. 
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it  appears  to  me,  that  all  that  was  required  of  the 
Plaintiff  had  been  done  up  to  the  time  that  the  dispute 
arose ;  at  all  events,  enough  had  been  done  to  subject 
him  to  a  suit  if  a  loss  had  been  incurred ;  and  if  so,  it 
must  follow  of  course  that  he  has  done  enough  to  en- 
title him  to  sue  if  a  profit  has  been  made,  and  the  case 
is  right  in  other  respects :  in  fact,  it  appears  to  me,  that, 
up  to  the  time  of  the  dispute,  he  had  done  every  thing 
that  could  be  required  of  him  to  be  done ;  though  the 
time  for  the  most  important  part  of  his  services  may 
not  have  arisen.  Nor  can  I  say  that  the  Plaintiff's 
removal  to  Cheltenham  precludes  him  from  continuing 
to  act  on  behalf  of  the  parties  according  to  the  terms 
of  the  contract,  although  it  may  involve  him  in  more 
expense  than  if  he  resided  at  Birkenhead.  It  is  not 
suggested  that  any  benefit  has  been  lost  up  to  this  time 
by  his  absence.  It  appears  to  me  a  strange  proposition 
for  the  Defendants  to  say,  that  the  Plaintiflf  has  no 
right  under  the  contract,  and  yet  that  he  shall  remain 
at  Birkenhead  with  his  right  denied,  until  the  Court 
shall  have  come  to  a  conclusion  on  the  subject.  I  do 
not  think  that  there  is  any  thing  in  this  objection  abso- 
lutely to  deprive  him  of  all  benefit  of  the  contract,  if 
he  is  in  other  respects  entitled  to  it. 


The  difiiculty  of  the  case  has  led  me  to  look  into  that 
which  I  may  call  the  second  branch  of  it.  The  Plain- 
tiff says,  if  the  case  is  within  the  Statute  of  Frauds, 
that  still  a  trust  is  sufficiently  "  manifested  and  proved*' 
by  the  memorandum  of  the  27th  of  October,  1843 ;  and 
though  he  objects  to  the  terms  of  that  instrument,  so 
far  as  it  excludes  him  from  a  voice  in  the  business,  as 
to  the  time  of  selling  the  land,  he  prefers  taking  such 
rights  as  the  document  may  give  him  to  having  his 
bill  dismissed.  For  the  reasons  I  have  already  stated 
in  commenting  upon  that  document,  I  think  the  memo- 
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landom  is  an  acknowledgment  of  an  existing  right,  and 
does  at  least  manifest  and  prove  an  interest  in  the 
bo  the  extent  therein  specified. 


895 


It  was  then  said,  that  the  interest  of  the  Phdntiff,  if 
Bnj,  had  not  yet  ripened  into  a  right  in  possession,  and 
therefore  that  the  bill  is  premature.  I  am  not  yet  per- 
snaded  that  such  is  the  case.  It  may  be  argued,  from 
Peck  v.  Cardwett,  that  an  agreement,  like  that  in  ques- 
ti<Hi9  ns  not  determined  by  the  death  of  one  of  the 
paxtiee ;  an  argument  which,  in  one  sense,  is  unfayour- 
able  to  the  Plaintiff.  But  if  that  condurion  be  ad- 
mitted, it  must  follow  that  the  agreement  between  the 
parties  binds  them  to  sell  at  the  proper  time,  whenever 
that  may  be ;  and  the  question  which  I  have  considered 
isy  whether  the  attempt  at  partition  will  not,  if  carried 
out,  so  completely  destroy  that  unity  and  entirety  of 
interest,  which  is  essential  to  the  due  performance  of 
the  original  contract,  that  the  Court  is  bound  at  least  to 
prevent  it ;  or  whether  that  circumstance,  coupled  with 
the  unqualified  denial  of  the  Plaintiff's  interest,  and  his 
actual  exclusion  from  the  land,  is  not  such  a  determi- 
nation of  the  original  contract,  as  will  entitle  him  now 
to  an  immediate  sale.  I  have  found,  however,  after 
giving  to  each  branch  of  the  case  the  best  consideration 
I  can,  so  great  difficulty  in  the  way  of  a  decision  founded 
xxpon  this  second  branch  of  it,  that  I  think  I  shall  best 
consult  the  interests  of  both  parties,  and  the  justice  of 
the  case,  by  directing  such  issues  as  will  try  whether 
any  such  an  agreement  as  is  alleged,  was  entered  into 
between  the  Plaintiff  and  M^Adamy  before  the  16th  of 
October,  1843;  and  if  such  an  agreement  was  made, 
whether  it  contained  the  term  excluding  the  Plaintiff 
from  any  voice  in  the  determination  of  the  time  for 
selling  the  land.  I  mention  the  16th  of  October,  1843, 
which  is  later  than  the  time  at  which  it  is  alleged  that 
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the  original  agreement  was  made,  in  order  to  cover  the 
real  justice  of  the  case,  and  on  the  authority  of  what 
is  said  throughout  the  case  of  Forster  v.  Hale^ — ^that  if 
the  evidence  does  not  prove  the  agreement  at  the  be- 
ginning, it  is  sufficient  that  it  is  subsequently  shewn. 


Decree.  This  Court  being  desiroiis  of  having  the  following  qaestioni 

of  fBici  decided  by  a  jury,  namely, — First,  whether^  before  the 
16th  day  of  October,  1843,  it  was  agreed  between  the  Plaintiff  and 
Robert  3PAdam  (in  &c.,  deceased),  that  they  shoold  be  jointly 
concerned  in  speculations,  or  a  speculation,  for  buying,  improv- 
ing for  sale,  and  selling  land  at  Birkenhead^  in  the  county  of 
Chester;  Secondly,  whether,  if  any  such  agreement  was  made, 
it  was  a  term  in  such  agreement  that  the  Plaintiff  should  have 
no  power  or  authority  in  determining  when  the  land  purchased 
in  pursuance  of  the  said  agreement  should  be  resold, — ^It  is  or- 
dered, that  a  writ  of  summons  be  issued  out  of  her  Majesty's 
Court  of  Common  Pleas  by  the  Plaintiff  against  the  Defendants, 
pursuant  to  the  provisions  of  the  statute  in  that  case  made  and 
provided.  And  it  is  ordered,  that  the  parties  do  proceed  to  a 
trial  under  the  said  writ  of  summons,  at  Liverpool,  at  the  next 
assizes  for  the  Southern  Division  of  the  county  of  LanauUr, 
And  it  is  ordered,  that  the  Plaintiff  in  Equity  be  the  affirmant  in 
the  first  of  the  said  issues.  And  it  is  ordered,  that  the  Defendants 
in  Equity  be  the  affirmants  in  the  second  of  the  said  issues ;  and 
the  Plaintiff  in  Equity  is  to  be  at  liberty,  if  he  shall  think  fit,  to 
examine  the  Defendant,  Bobert  Hamilton^  as  a  witness  upon  the 
said  trial;  and  the  Defendant,  Bobert  HamiUon,  is  to  attend 
and  be  examined  accordingly,  upon  receiving  notice  that  the 
Plaintiff  in  Equity  intends  to  avail  himself  of  the  liberty  hereby 
given.  (Production  by  the  Defendants  at  the  trial  of  all  docu- 
ments admitted  by  their  respective  answers,  &c.,  which  have 
been  given  in  evidence  in  the  cause ;  and  to  admit  upon  the  trial 
of  such  issues  that  the  documents  admitted  by  the  answer  of  the 
executors  of  Bobert  M^Adam  to  be  in  their  custody,  came  into 
their  custody  among  the  papers  of  the  said  Bobert  M*Adam  after 
his  death,  in  their  character  of  his  executors,  and  are  produced 
out  of  such  custody.  Further  directions  and  costs  reserved. 
Liberty  to  apply.) 


CASES  IN  CHANCERY.  397 

1845. 


COCKSEDGE  v.  COCKSEDGE.  ^^  j^f  ^ 

ASrd  July. 
BILL^  by  a  married  woman  and  her  father^  who  Whether  an 

was  also  her  next  friend,  against  the  husband  and  his  ^ntract^  ^ 
assignees,  for  the  specific  performance  of  articles  for  a  J^^'^husb "d 
settlement,  entered  into  before  the  marriage,  such  articles  agreed  to  secure 

.  -i.        /»  •  «       •  1    1      •  /.      •        1       *^  *^*  intended 

providing  for  an  annuity  to  the  intended  wife,  m  the  wife  an  annuity 
event  of  a  separation  during  the  lives  of  the  husband  ^[^  maufuln- 
and  wife.     The  articles  are  fully  stated  below  (a) ;  and  *"*^®' '"  ^*»« 

•'  V   / '  event  of  his 

also  in  Mr.  Simons'  Reports,  Vol.  14,  p.  244.     The  death,  or  any 

/.     ,         .  separation  tak- 

cause  now  came  on  lor  heanng, —  iog  place  be- 

tween them 
during  their 

Mr.  Tinneu  and  Mr.  Tennant,  for  the  Plaintiff. —  lives,  ii  void ; 

.  .      •  •  *****  "  TkOtf 

The  present  case  is  distinguished  from  the  reported  whether  such 
cases,  by  the  fact,  that  the  settlement  was  not  made  after  HdTs^ar^tt 
marriage,  but  was  entered  into  before  the  marriage;  and  "  >n*«»ded  to 
by  another  fact,  that  the  husband  (under  whom  the  n«>ty  to  the 

i«\  ^^^^  j«-«i.i.     wife  in  case  of  a 

assignees  claim)  was  of  lull  age  and  sm  juris  when  he  separation  or 
entered  into  the  contract,  and  the  Plwntiff  was  then  an  anT^te  ^  or 


ex- 


infant.  On  the  first  point,  the  marriage  having  been  ''^t**®''*M' 
made  upon  the  faith  of  the  settlement,  if  the  Court  does  tent  of  securing 
not  carry  the  settlement  into  effect,  the  result  will  be,  the  wife^/case 
that  one  party  will  have  had  the  advantage  of  the  mar-  the^^sUndX 
liaise  contract;  and  as  to  the  other,  the  contract  will  have  divorce  without 

,  .         •         •  misconduct  on 

failed:  for  by  withholding  its  ud  the  Court  does  not  the  part  of  the 
leave  the  parties  in  the  same  situation  in  which  they  wheUier  it  is 
were  previously  to  the  contract;  nor  can  it  restore  them  ^^]*g,^'^  ^ 
to  that  situation.     The  effect  of  a  decision,  that  the  securing  the 

-,,.--  annuity  to  the 

agreement  for  the  settlement  cannot  be  penormed,  will  wife  in  the 
be  either  that  the  contract  has  been  a  fraud  upon  the  gJl^iVrng'^the 
wife,  or  that  it  has  been  entered  into  under  a  mistake  as  ^«8^and— 

(a)  Infra,  p.  402,  n..  Case  for  the  opinion  of  the  Court  of 
Common  Pleas. 
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COCKSIDOI 

«. 
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to  the  law :  in  either  of  those  cases,  the  wife  is  entitled 
to  have  the  settlement  rectified,  and  made  according 
to  the  intention  of  the  parties,  or  according  to  the  con- 
tract which  was  made  for  her  benefit,  to  the  utmost 
extent  to  which  it  can  be  lawfully  executed.  These  are 
reasons  for  the  relief  in  this  case.  Then,  what  are  the 
objections?  All  the  objections  which  have  been  raised 
in  cases  of  deeds  made  subsequent  to  marriage,  are  men 
dicta  when  applied  to  the  case  of  a  settlement  prior  to 
marriage.  What  is  there  unlawful  in  a  father  absolutely 
refusing  his  consent  to  the  marriage  of  hisinfimt  daogh- 
ter,  unless  the  proposed  husband  wiU  agree  to  settle  to 
annuity,  for  her  separate  use,  from  the  time  of  the  mar* 
riage,  so  long  as  she  lives  ?  And  if  the  husband  con- 
sents to  these  terms,  but  stipulates  that  so  long  as  the 
lady  shall  live  with,  and  be  maintained  by  hiin,  Ae 
annuity  shall  not  be  payable,  and  the  father  agrees  to 
that  qualification,  what  is  there  still  to  make  the  contnot 
unlawful?  Hoare  y.  Hoare  (a).  Why  may  not  pro- 
vision be  made  for  lawful  separation  in  case  of  nut- 
conduct  on  the  part  of  the  husband  ?  Suppoee  it  were 
provided,  that  if  from  any  cause  the  wife  should  become 
entitled,  by  the  decree  of  the  Ecdemastical  Court,  to 
alimony,  that  alimony  should  be  of  a  certain  amoasti 
and  be  secured  in  a  certain  manner,  what  is  there  to 
make  such  a  provision  unlawful?  The  objection  of 
policy  does  not  apply,  for  the  contingency  whidi  ii 
contemplated  can  only  happen  from  the  conduct  of  tbe 
husband,  and  cannot  be  brought  about  by  the  act  of  tlie 
wife,  for  whose  benefit  alone  the  provision  is  mada 
Why  may  not  the  father  in  this  manner  guard  himidf 
against  the  possibility  of  having,  at  some  future  time^ 
the  maintenance  of  his  married  daughter  cast  upon  him? 
Rodney  v.  Chambers  (b),  Chambers  v.  Caulfield  (c).  On 


(a)  2  Ridg.  P.C.268.  {h)  2  East,  297.  (c)  6  £a8l|24i 
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the  seoond  point, — that  of  the  infancy  of  the  Plaintiff 
at  the  time  of  the  contract, — the  Plaintiff  claims  the 
right  of  repudiating  any  part  of  the  provisions  in  the 
articles  (if  any  there  be),  which  from  mistake  or  fraud 
shall  not  be  capable  of  execution;  and  seeks  such  a 
decree  from  the  Court  as  will  carry  into  effect  the 
articles,  so  far  as  they  lawfully  may  be  performed.  The 
Court  may  mould  the  settlement  so  as  to  give  the 
Plaintiff  the  stipulated  provision  in  case  of  desertion  by 
the  husband,  or  any  other  separation  proceeding  from 
no  misconduct  on  her  part. 

Mr.  Jlomilfy  And  Mr.  Prendergasty  for  the  Defendants. 
— The  circumstances  that  the  settlement  in  this  case  was 
made  before  the  marriage,  and  that  the  Plaintiff  was  an 
infimt,  do  not  remove  the  legal  objections  to  the  con- 
tract, or  give  it  validity.  The  policy  of  the  law  is 
opposed  to  deeds  providing  for  the  event  of  future  sepa- 
ration :  Durant  v.  Titley  (a),  Hindley  v.  Westmeath  (b), 
Westmeath  v.  fFestineath^c),  Wilson  v.  Mu8h€tt{d)y  Jee  v. 
Thurhw  (e).  In  Moore  v.  Moore  (/),  which  was  the  sim- 
ple case  of  a  settlement  of  £100  a  year  as  pin-money, 
for  the  separate  use  of  a  married  lady,  separation  not 
being  adverted  to  or  contemplated  by  the  settlement. 
Lord  Hardmche  said,  '^  These  separate  maintenances  are 
not  to  encourage  a  wife  to  leave  her  husband,  whatever 
Us  behaviour  may  be ;  for  was  this  the  construction,  it 
would  destroy  the  very  end  of  the  marriage,  and  be  a 
public  detriment"  (^);  and  in  another  part  of  his  judg- 
ment on  the  same  case,  he  adds,  **  I  am  afraid  these 
separate  provisions  do  often  occasion  the  very  evils  they 
are  intended  to  prevent"  (A). 


(a)  7  Price,  577. 
\h)  6  B.  &  C.  200. 
(e)  Jac.  142. 
(<0  3  B.  &  Adol.  743. 
(«)  2  B.  &  C.  66\. 


(/)  1  Atk.  272. 

{g)  Id.  276. 

(A)  Id.  277.  The  following 
note,  of  a  case  argued  at  Lin- 
coln's Inn,  in  the  early  part  of 
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By  the  subsequent  marriage,  the  parlies  became,  with 
reference  to  this  clause,  in  a  condition  analogous  to  that 


the  year  1840,  presents  a  some- 
what curious  example  of  the 
operation  of  a  trust  for  the  se- 
parate use  of  a  married  woman, 
especially  when  compared  with 
the  observations  of  Lord  Hard- 
wickej  cited  above. 

Green  v.  Green. 

The  bill,  which  was  brought 
by  Ann  Green^  wife  of  Samuel 
Francis  Green^  by  her  next 
friend,  against  the  said  Samuel 
Francis  Green  and  others, 
stated,  that,  by  an  indenture, 
dated  the  8th  of  June,  1836, 
being  a  settlement  made  in  con- 
templation of  the  marriage  of 
the  Plaintiff  and  her  said  hus- 
band, certain  leasehold  pre- 
mises in  miiting-streetj  TJio- 
maS'Street,  and  Little  Thomas- 
street^  Lambeth^  and  certain 
furniture,  fixtures,  and  effects, 
were  bargained,  sold,  and  as- 
signed to  Thomas  Britchford 
and  Allan  M^Millan^  upon 
trust  for  the  sole  and  separate 
use  of  the  Plaintiff,  notwith- 
standing her  then  intended  co- 
verture, for  her  life,  with 're- 
mainder for  the  said  Samuel 
Francis  Greeny  for  his  life,  with 
remainders  to  certain  other  per- 
sons. That  the  marriage  took 
place  on  the  2l8t  of  June,  1830. 
That  Samuel  Francis  Green 
and  the  Plaintiff  had  for  some 
time  past,  by  reason  of  impro- 
per conduct  on  the  part  of  the 
said    Samuel   Francis    Green, 


lived  separate  and  apart  from 
each  other.  That  Samuel  JF^nm* 
eis  Green,  without  the  consent 
of  the  Plaintiff,  had  entered 
into  receipt  of  the  rents  and 
profits  of  the  settled  premisefl^ 
had  distrained  the  goods  of 
some  of  the  tenants,  and  had 
possessed  himself  and  sold  and 
disposed  of  some  of  the  fiuni- 
ture  and  effects,  and  had  ap- 
plied such  rents  and  proceeds 
to  his  own  use ;  that  he  had 
also  taken  possession  of  the 
house,  No.  2,  Whiting-streetf 
and  threatened  in  like  manner 
to  possess  himself  of  a  sum  of 
£30  belonging  to  the  Plaintiff, 
in  the  Lambeth  Savings  Bank, 
being  part  of  the  settled  pro* 
perty. 

The  bill  prayed  an  account 
of  the  trust  property,  furniture^ 
and  effects,  possessed  by  the  De- 
fendant, Samuel  Frameis  Cfrmt 
and  that  he  might  be  decreed 
to  pay  into  Court  what  should 
be  found  due  from  him, — tliat 
the  Defendant,  Samuel  Frandt 
Green,  might  be  restrained  by 
injunction  from  taking  pro- 
ceedings to  recover  or  receife 
the  rents  and  profits  of  the  trust 
property,  or  otherwise  inte^ 
meddling  or  interfering  with 
the  trust  estates,  furniture,  ind 
effects,  and  from  contintung  in 
possession  of  the  house,  No.  S, 
Whiting-street.  The  bill  also 
prayed  that  new  trustees  migbt 
be  appointed,  and,  in  the  mean- 
time, for  a  receiver.    - 
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of  persons  who,  after  a  post-nuptial  deed,  providing  for 
separate  maintenance,  have  been  reconciled,  and  lived 


The  Plaintiff,  upon  affidavit, 
obtained  an  injunction,  (Nov. 
4th,  1839),  restraining  the  Be- 
iend&niy  Samuel  Francis  QreeUy 
and  his  agents,  from  receiving 
or  taking  any  proceedings  to 
recover  possession  of  the  mo- 
ney in  the  Savings  Bank,  or 
the  interest  thereof,  and  from 
taking  any  further  and  other 
proceedings,  by  distress  or  other- 
wise, against  the  tenants  or  oc- 
cupiers of  the  pieces  or  parcels 
of  ground,  messuages  or  tene- 
ments, hereditaments,  and  pre- 
mises, or  other  the  trust  estates, 
and  from  receiving  the  rents 
and  profits  thereof,  or  otherwise 
intermeddling  or  interfering 
with  the  trust  estate,  furni- 
ture, effects,  monies,  and  pre- 
mises ;  and  from  continuing  in 
possession  of  the  house  and  pre- 
mbes.  No.  2,  Whiting-street^ 
until  answer  or  other  order. 

The  Defendant,  Samuel  Fran- 
cis Greeny  by  his  answer,  said, 
that  an  indenture  of  settlement 
had  been  executed  previous  to 
his  marriage  with  the  Plaintiff, 
merely  to  obviate  the  interfer- 
ence of  other  persons,  but  that  it 
was  agreed  between  himself  and 
the  Plaintiff  that  after  the  mar- 
riage it  should  be  destroyed.  He 
said,  that  immediately  after  the 
marriage  he  had  entered  into 
possession  or  receipt  of  the 
rents  of  the  property ;  that  the 
property  had  been  rated  in  his 


name  in  the  parochial  books ; 
that  he  had  caused  distresses  to 
be  levied  on  tenants  for  non- 
payment of  rent;  and  that  ho 
had  possessed  himself  of  the 
furniture  and  effects,  and  occu- 
pied the  house.  No.  2,  Whiting- 
streety  where  the  PlaintiflF  re- 
sided, with  her  consent  and 
concurrence ;  but  he  denied 
that  he  had  sold  or  disposed  of 
any  part  of  the  furniture  or 
other  property.  The  Defend- 
ant, after  putting  in  his  an- 
swer, moved  to  dissolve  the 
injunction. 

Mr.  Dixon,  for  the  motion, 
insisted  that  the  injunction,  in 
restraining  the  husband  from 
continuing  in  possession  of  the 
house  in  which  the  wife  resi- 
ded, and  from  interfering  with 
the  furniture  comprised  in 
the  settlement,  operated  as  a 
divorce  d  mensa  et  tharo  ;  and 
that  in  no  case  had  the  Court 
carried  a  trust  for  separate  use 
to  that  extent. 

Mr.^i/^on,contrk,  cited  Neuh 
lands  V.  Pointer  (a). 

The  Vice-Chanckllor  of 
England  said,  that  this  Court 
had  only  to  consider  whether  a 
trust  for  the  separate  use  of 
the  wife  was  created.  There 
was  nothing  unlawful  in  the 
settlement,  and  he  saw  nothing 
to  prevent  the  Court  from  pro- 
tecting the  interests  of  the  par- 
ties under  it.  If  the  injunction 
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(a)  Since  reported :  4  Myl.  &  Cr.  406. 
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together,  in  which  case  the  separatioii  deed  ceaaeB  to 
have  effect:  Lord  St  John  v.  Lady  Si.  John  (a).  The 
Court  cannot  separate  the  provisions  which  may  be 
lawful,  from  those  which  are  unlawful,  for  this  would 
be  to  make  a  new  contract  between  the  parties: 
Shackett  v.  Hosier  (i). 


In  Rodney  v.  Chambers  (c),  the  separation  which  was 
contemplated  was,  a  separation  to  take  place  with  die 
consent  of  trustees.  The  same  approbation  was  neces- 
sary under  the  deed  which  came  into  question  in  the 
case  of  Chambers  v.  Caulfield  (rf).  The  authority  of 
Hoare  v.  Hoare  (e)  has  been  denied :  Jones  v.  Waite{f). 


Judgmefit, 


The  Vice-Chancellor,  without  expressing  any 
opinion  on  the  question,  directed  a  case  for  the  opinion 
of  a  court  of  law  on  the  several  points. 


Cote, 


Thomas  Martin  Coclsed^e,  was  in,  and  prior  to,  the  year  1837, 
and  has  ever  since  been,  and  now  is,  seised  of  certain  estatet, 
producing  a  net  rental  of  X400  a  year  and  upwards. 

Prior  to  the  13th  day  of  September,  1837,  a  marriage  being 
proposed  between  the  said  Thomas  Martin  Cocksedge  (who  was 
then  of  full  age)  and  Ann  Whaky  (who  was  then  under  the  age 
of  twenty-one  years),  in  consideration  of  the  said  intended  mar- 
riage, a  certain  indenture  or  articles  of  agreement  was  or  were 
duly  signed,  sealed,  and  delivered,  by  the  said  TTtcmas  Marim 


had  the  effect  attributed  to  it, 
a  question  which  he  could  not 
determine,  the  husband  w^ould 
not  be  without  his  remedy  in 
the  Ecclesiastical  Court. 

Motion  refused,  with  costs. 
^Bepr.  MS. 


(a)  11  Ves.687. 

(b)  2  Bing.  N.  C.  634. 

(c)  2  East,  297. 

(d)  6  East,  241. 

(«)  2  Ridg.  P.  C.  268. 
(/)  7  Scott,  338.    Per  Lord 
Denman, 
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€kdt$9i^  and  Ann  Whaler  and  by  William  Whale,  her  hiher, 
in  the  presence  of,  and  attested  by,  two  witnesses,  and  the  same 
were  aa  follows  (that  is  to  say),  Articles  of  Agreement  made,  in- 
tended, concluded,  and  agreed  upon  thb  Idth  day  of  September, 
18879  between  n&mas  Martin  Cocksedge^  of  the  Mount y  Buty  St. 
Eimondtf  in  the  county  of  Suffolky  Esquire,  of  the  first  part,  Ann 
Wkahy  daughter  of  William  Whale,  of  Billericay,  in  the  county 
of  EueXy  innkeeper*  of  the  second  part,  and  the  said  William 
WkeUe,  the  father,  of  the  third  part.  Whereas  a  marriage  b  in« 
tended  to  be  shortly  had  and  solemnized  between  the  said  Thomas 
Mmrtin  Cocktedge  and  the  said  Ann  Whale;  and  whereas,  in  con- 
templation of,  and  in  negotiation  of,  the  said  intended  marriage, 
it  has  been  proposed  and  agreed  by  and  between  the  said  parties, 
that  he,  the  said  Thomae  Martin  Coeisedge,  shovld  and  would 
confirm  to  the  said  Ann  Whale  an  adequate  annual  sum  as  and 
for  the  maintenance  of  her,  the  said  Ann  Whale,  to  be  enjoyed  by 
her,  the  said  Ann  Whale,  independently  of  all  control  of  him,  the 
laid  Thomas  Martin  Cocksedge,  in  the  event  of  any  separation 
taking  place  between  the  said  Thomas  Martin  Cocksedge  and  the 
laid  Ann  Whale  during  their  lives;  or  in  case  the  said  Ann  Whale 
dionld  survive  him,  the  said  Thomas  Martin  Cocksedge,  to  be  en- 
joyed by  her,  the  said  Ann  Whale,  during  her  natural  life,  free 
from  the  control  of  any  future  husband.  Now  this  indenture 
witneaseth,  that  for  and  in  consideration  of  the  said  intended 
marriage,  he,  the  said  Thomas  Martin  Cocksedge,  for  his  heirs, 
executors,  and  administrators,  hath  covenanted,  promised,  and 
B^[reed,  and  doth  hereby  covenant,  promise,  and  agree,  with  and 
bo  the  said  William  Whale,  the  father  of  the  said  Ann  Whale 
(who  is  an  infant,  under  the  age  of  twenty-one  years),  that  he, 
the  said  Thomas  Martin  Cocksedge,  shall  and  will,  immediately 
after  the  solemnization  of  the  said  intended  marriage,  or  so  soon 
afterwards  as  conveniently  may  be  after  such  solemnization, 
make  and  execute  an  effectual  settlement  in  the  law  in  favour  of 
the  said  Ann  Whale,  and  thereby  to  secure  to  the  said  Ann 
Whale  payment  of  the  aimual  sum  of  £400,  to  be  paid  to  her  by 
equal  quarterly  payments  on  the  four  usual  quarter-days  in  the 
year ;  and  in  the  event  of  the  death  of  the  said  Thomas  Martin 
Coeksedge,  or  any  separation  taking  place,  the  first  payment 
thereof  to  be  made  on  the  first  of  such  days  then  next  following 
the  occurrence  of  such  event,  and  to  be  free  from  the  debts,  con- 
trol, or  engagements  of  any  future  husband,  but  the  receipt  of 
her,  the  said  Ann  Whale,  to  be  a  sufficient  discharge  for  the  same, 
without  her  said  husband  (if  any)  joining  therein;  and  that  he, 
the  said  Thomas  Martin  Cocksedge,  shall  thereby  charge  with  the 
payment  thereof  some  one  of  the  estates  of  him,  the  said  TTiomas 
Martin  Cocksedge^  of  ample  value,  held  by  him  in  fee  simple ;  and 
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create  s  torn  of  1400  jaa  ia  ioch  tedboU  tsuim  to  ike  trvlMi 
of  ffiadL  KOiaBOKy  «oft  ^  v!i5cli  h  is  henhr  ay  cod  Aafl  be  the 
Hid  inZCfli  ITiaZe:,  vitk  fidl  pyver  to  tkcm,  the  aid  trailBCi, 
ia  tbe  ereot  of  ww-fanrmeal  «f  die  aid  rdb  of -IOQC.  at  Hm  dayB 
aal  tiflMfflDil  ia  fniaiier  ifr^Tf  «id,  to  Mortgage  or  adk  the  — ^ 
lor  the  parpoae  of  sziifyiiir  soA  aaaaal  papaeiity  and  with  all 
other  ofoil  povez%  ^rorisota^  conditioaey  aad  ooTeBaaia.  Aad 
the  laid  TXoMM  JTiirfitB  Ok^m^  dodi  alM^ 
eoreoant,  promise,  aad  agiee,  with  aad  to  the  mid  WSKam 
Wludt,  that  for  the  pnrpoae  of  canyiag  ialo  ellcci  thii  agiee- 
nxntyltt,  the  laid  TIomm  iTorf  ca  CociaBdE^,  ihaD  and  will,  at  all 
times  hereafter,  make,  do,  and  exerote^  aD  soeh  act%  deedi^ 
matters,  and  thinci,  aa  shaD  be  neccaaarj,  and  ahaD  be  veqniied 
br  the  aid  WUUam  Whale,  br  aad  inth  the  adriceof  hiaeooh 
sel  ia  the  law.  Ia  witness  whereof  the  said  parties  to  these  pi«- 
sents  hare  hereunto  set  their  hands  aad  aeals^  the  dar  aad  jsar 
first  abore  written. 

Short]  J  after  the  time  when  sach  articles  of  agreement  wen 
so  signed  as  aforesaid,  the  said  T%amaM  MofUm  CWfaadye,  and  the 
said  infant,  Anm  JrhaU,  were,  (with  the  consent  of  the  said  WU' 
liam  Whale),  dnlr  married. 

The  said  infant  has  snoe  attained  her  age  of  twentj-oae 
jears. 

In  the  month  of  December,  1843,  the  said  ^»»  Cbdbnl^  I7 
the  said  William  Whale,  as  her  father  and  next  friend,  and  tbi 
said  William  Whale,  filed  their  bill  in  her  Majesty  *s  High  Coot 
of  Chancery  in  Wettmineier,  against  the  said  T^oaMia  Martk 
Coekeedge  and  another,  as  Defendants,  which  bill  was  aflenrarii 
daly  amended ;  and  it  was  thereby  prayed  (amongst  otbor 
things)  that  the  said  articles  of  agreement  might  be  qtedficaOj 
performed  and  carried  into  execution  under  the  direction  of  tbe 
Court.  The  said  cause  came  on  to  be  heard  on  the  90ih  day  of 
June,  1845,  before  his  Honor  the  Vice-ChanceUor  Sb  Jama 
Wigram,  when  his  Honor  was  pleased  to  order  that  a  cm 
should  be  made  for  the  opinion  of  the  judges  of  her  Majestjr'f 
Court  of  Common  Pleas,  and  that  the  questions  upon  that  ciM 
should 


First,  whether  the  covenant  contained  in  the  said  articles  it 
or  is  not  altogether  roid;  and  if  not. 

Secondly,  whether  the  covenant  or  agreement  in  the  said  a^ 
tides  contained,  for  making  and  executing  a  settlement  in  faronr 
of  the  said  Ann  CoeleeSge,  is  or  is  not  void,  so  far  as  it  puiporCs 
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to  bind  the  said  Tkcmoi  Martin  Cocksedge  to  secure  to  the  said 
Ann  Cocksedge  the  annual  sum  of  400/.^  in  the  event  of  her  sur- 
Tiving  him. 

Thirdly,  whether  the  said  covenant  or  agreement,  so  far  as  it 
purports  to  bind  the  said  Tkomas  Martin  Coeksedge  to  secure  the 
annual  sum  of  400/.  to  the  said  Ann  Coeksedge  in  the  event  of  any 
separation  taking  place,  is  or  is  not  altogether  void;  and  if  not, 

Fourthly,  whether  the  said  Th<maa  Martin  Coeksedge  would 
be  liable  at  law  under  the  said  covenant,  upon  the  event  of  the 
said  Thomas  Martin  Coeksedge  and  Ann  Coeksedge  ceasing  to  co- 
habit as  man  and  wife  for  any  cause;  and  if  not, 

Fifthly,  whether  the  said  Thomas  Martin  Coeksedge  would  be 
liable  at  law,  under  the  said  covenant,  to  secure  to  the  said  Ann 
Coeksedge  the  annual  sum  of  400/,,  upon  the  event  of  the  said 
J%omas  Martin  Coeksedge^  without  lawful  cause,  deserting,  or 
refusing,  or  ceasing  to  cohabit  with  the  said  Ann  Coeksedge;  and 
if  not. 

Sixthly,  whether  the  said  Thomas  Martin  Coeksedge  would  be 
liable  at  law,  under  the  said  covenant,  to  secure  to  the  said  Ann 
Coeksedge  the  annual  sum  of  400/.  upon  the  event  of  a  separation 
by  sentence  of  divorce  d  mensa  et  ihorOy  by  a  court  of  competent 
jurisdiction,  such  sentence  not  being  founded  on  any  o£fence  or 
misconduct  of  the  said  Ann  Coeksedge. 

Seventhly,  whether  the  said  Thomas  Martin  Coeksedge  would 
be  liable  at  law,  under  the  said  covenant,  to  secure  to  the  said 
Ann  Coeksedge  the  annual  sum  of  400/.  upon  the  event  of  the 
said  Ann  Coeksedge,  without  lawful  cause,  deserting  or  refusing, 
or  ceasing  to  cohabit  with  the  said  Thomas  Martin  Coeksedge; 
and  if  not. 

Eighthly,  whether  the  said  Thomas  Martin  Coeksedge  would 
be  liable  at  law,  under  the  said  covenant,  to  secure  to  the  said 
Ann  Coeksedge  the  annual  sum  of  400/.  upon  the  event  of  a  sepa- 
ration, by  sentence  of  divorce  d  mensa  et  thoro,  by  a  court  of 
competent  jurisdiction,  such  sentence  being  founded  on  the  mis- 
conduct of  the  said  Ann  Coeksedge, 
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1846. 
CocKsaDoa 

V. 

CocKsanaa. 
Case, 


The  case  has  not  been  aigued  at  law. 
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aocA 

A  beqisot  for 
tbe  sMistaiiee 
of  Unitarun 


heldtobeTalid, 
andtbe  tniflt 


SUtememi. 


5HREWSBUBY  r.  HOKNBY. 

RiCHAKD  COOKE,  bj  his  will,  dated  the  Slst  oT 
August,  1837,  after  giving  hifl  wife  a  goyemmeat 
annuity  of  300iL  for  her  life,  appointed  Thomm 
Hornby^  the  treasurer  of  the  Unitarian  Associatioii,  or 
carrkd  into  ex-  the  treasurer  of  such  assodation  for  the  time  bdng^ 

trustee  of  that  annuity,  with  a  request  that  he  and  In 
committee  would  give  to  the  Unitarian  chapel  tt 
Deronport  KXNL  a  year  during  the  continuattoe  of  tbe 
said  annuity,  and  that  the  remaining  20(U1  a  yesr 
might  be  applied,  in  sums  of  2021  annually,  to  tlie 
assbtance  of  respectable  Unitarian  oongr^ations  who 
stood  in  need  of  it.  After  some  other  bequests^  chaiged 
on  his  leasehold  property  at  Bath,  the  testator  ga^e  tlie 
said  leasehold  property  to  the  said  Thonuu  Hornby ^  in 
trust  for  himself  and  the  committee  of  the  Umtarian 
Association,  to  be  conTcrted  into  money  as  soon  u 
conyenient,  and  the  produce  to  be  applied  in  supporting 
**fL  Unitarian  miseionary,  on  something  like  the  phn 
of  the  late  excellent  missionary,  Mr.  WrigkL  Should 
those  Unitarian  bequests  be  attacked  as  illegal,  or 
should  they  be  declared  yoid,"  then  all  the  testator  hsd 
given  to  the  Unitarian  Association  he  gave  to  the 
Plaintiff,  her  sister,  and  their  children,  as  therdbj 
directed. 


The  bill  submitted,  that  not  only  was  the  bequest 
of  the  leasehold  estate  for  charitable  purposes  void,  bot 
doubts  had  arisen,  ^^  whether  the  other  bequests  for 
the  benefit  of  Unitarians,  and  for  a  Unitarian  chapeli 
Unitarian  congregations,  and  a  Unitarian  missionflijy 
were  not  illegal  and  void,  as  being  gifts  to,  or  for  tbe 
benefit  of^  or  to  promote  or  encourage,  a  religious  sect 
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who  impugn  and  deny  the  doctrine  of  the  Trinity 
and  the  Godhead  of  Christ." 

The  Defendant  Hornby  by  his  answer  said,  that, 
tave  that  the  gift  of  the  leasehold  property  for  the 
Unitarian  mission  was  void  under  the  mortmain  act) 
he  submitted  that  there  was  no  reasonable  ground  for 
holding  or  considering  the  bequests  for  Unitarian  ob- 
jects illegal  or  void  for  the  reasons  stated  in  the  bill^ 
or  justifying  any  doubt  or  question  to  that  effect ;  and 
that  the  bill  ought  not  to  have  raised  any  such  doubt 
or  question. 
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SHRBWBBrmT 

*. 

HORNBT. 

SttLttmtnt, 


Mr.  Romillyj  for  the  Plaintiff. 

Mr.  Schomberg  argued  that  the  bequest  for  the 
purpose  of  propagating  or  teaching  Unitarian  doctrines 
was  illegal.  In  the  case  of  the  Attorney- General  v. 
Shore  (a)  the  question  did  not  distinctly  arise;  and 
there  was  nothing  in  that  case  to  establish  the  validity 
of  such  a  gift.  It  formed  the  sixth  question  proposed 
to  the  judges  on  that  occasion  (b),  but  the  answers  to 
the  other  points  by  several  of  the  judges  rendered  the 
answer  to  that  question  unnecessary.  The  legality  of 
such  gifts  has  been  doubted  by  the  highest  authority: 
Attorney- General  v.  Pearson  {c).  The  gift  over,  in 
case  of  the  charitable  disposition  being  void,  therefore 
took  effect:  De  Themmines  v.  De  Bonneval{d). 

Mr.  Spence,  Mr.  JSvans,  and  Mr.  Faber^  for  other 
parties. 

Mr.  fFray^  for  the  Attomey-Greneral. 


Argument, 


(a)  11  Sim.  592. 

(b)  See  11  Sim.  61G. 


(c)  3  Mer.  35a 
{d)  5  Rtiss.  288. 
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Shrewsbury 

V. 

Hornby. 
Judgment, 
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The  Vice-Chancellor  held,  that  the  bequest  of 
the  Government  annuity  of  300/.  to  the  Defendant 
Thomas  Hornby,  upon  the  trasts  mentioned  in  the 
will,  subject  to  the  life  interest  given  to  the  widow, 
was  a  valid  bequest,  and  ought  to  be  earned  into 
execution. 


27  th  Si  28th 

Mojfy  and 

2nd  of  June, 

A.,  B,  ind  C, 
ponetiedof  a 
minor,  under 
an  eocletiastical 
leaae,  agreed 
with  Af.  to 
grant  him,  npon 
the  expiration 
of  a  labsiftfakg 
grant,  a  copy 
of  ooort-roll 
of  a  tenement 
holden  of  the 
manor,  and 
entered  into  a 
joint  and  seve- 
ral bond  to 
perform  the 
contract. 
d»  afterwarda 
conTeyed  his 
interest  in  the 
manor  to  B., 
subject  to  the 


HOLE  V.  PEARSE. 

UnDEB  an  indenture  of  lease,  dated  the  lOtli 
of  March,  1823,  granted  by  the  Bishop  of  Exeter, 
Margaret  Southcomb,  Lewis  Southcomb,  and  Hugk 
NorthcotCy  were  seised  to  them,  and  their  heirs  and 
assigns,  of  the  manor  of  Bishops  NympUmy  in  the 
county  of  Devorif  for  the  lives  of  Ann  Lewis  Northcote, 
William  Holey  and  Lewis  Southcomb,  and  of  the  su^ 
vivors  of  them,  subject  to  the  rents  and  oonditioDS 
therein  mentioned.  By  an  indenture  dated  the  16tli 
of  April,  1823,  the  said  lessees  covenanted  and  agreed 
to  stand  seised  of  the  manor  in  trust  as  to  three  un- 
divided eighth  parts  to  the  use  of  or  in  trust  for  Margard 
Southcomby  her  heirs  and  assigns;  as  to  one  other 
undivided  eighth  part  to  the  use  of  or  in  trust  for 
^ST^^TdlA^  ieim  Southcomby  his  heirs  and  assigns;  and  as  to 
having  wppoint-  the  remaining  four-eighth  parts,  to,  upon,  and  for 
hisexecntor.  such  uscs,  trusts,  and  purposcs,  as  were  declared  by 
Please  Mn-    ^'^  ^^  ^^  "^^^^  Southcomby  deceased,  and  which  trusts 

stitnting  the 

title  of  B,  and  C  to  the  manor,  was  subsequently  impeached,  and  pending  the  trial  of 
their  right  to  the  manor,  they  were  unable  to  grant  the  copy  of  court-roll  according  to  tlie 
agreement.  M,  thereupon  brought  three  several  actions,  upon  the  bond,  against  the 
Plaintiff,  B.  and  C.  respectively.  The  Plaintiff,  B.  and  C.  entered  into  a  conaolidatioB 
rule,  whereby  they  all  consented  to  be  bound  by  the  verdict  in  one  of  the  actions.  Tbe 
Plaintiff  then  filed  his  bill  against  J3.,  C.  and  Af.  for  a  specific  performance  of  the  contract 
by  B.  and  C,  and  to  restrain  the  action  brought  by  M, : — Held^  that  the  question  ss 
against  Jf.  was  the  same  both  at  law  and  in  equity,  and  that  after  having  consented  to  be 
bound  by  the  verdict  in  the  action,  the  Plaintiff  could  not  sustain  the  suit,  and  the  bill 
was  dismissed  without  prejudice  to  any  question  of  contribution  or  indemnity  as  between 
the  Plaintiff,  B,  and  C,  the  obligors  in  the  bond. 
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were  for  the  separate  use  of  Ann  Lewis  Northcote 
for  her  life,  with  remiunder  for  such  persons  as  she 
fihoold  by  deed  or  will  appoint;  remainder  in  default 
of  appointment  in  trust  for  the  heirs,  executors,  &c  of 
Ann  Lewis  Northcote,  Margaret  Southcomby  by  her  will, 
dated  in  October,  1823,  devised  her  three  eighth  shares 
of  the  manor  in  trust  for  Susanna  Southcomb. 


1846. 


Siaiemeni. 


In  August,  1832,  Huph  Northcote^  and  Ann  Lewis  his 
wife,  Lewis  Southcomb^  and  Susanna  Southcomb,  con- 
tracted with  Thomas  Maunder,  in  consideration  of  the 
sum  of  £210,  to  grant  unto  Thomas  Maunder,  after 
the  determination  of  the  widowhood  estates  of  Fanny 
HUlj  and  Mary  Rodd,  widows,  then  subsisting  thereon, 
a  copy  of  court  roll  of  the  manor  (according  to  the 
custom)  of  the  grist  mills,  and  premises,  called  Bish 
MiUs,  and  Bish  Mill  Cottages,  held  of  the  manor,  for 
the  lives  of  Thomas  Maunder  and  George  Maunder, 
and  of  the  survivor  of  them ;  and  as  a  security  for  the 
performance  of  such  agreement  Hugh  Northcote,  and 
Ann  Letois  his  wife,  Lewis  Southcomb  and  Susanna 
Southcomb  severally  made,  executed,  and  gave  to 
Thomas  Maunder  their  bond,  dated  the  17th  of 
August,  1832,  whereby  they  severally  bound  them- 
seLves,  their  and  each  and  every  of  their  heirs,  ex- 
ecutors, and  administrators,  unto  TTiomas  Maunder, 
his  executors,  administrators,  and  assigns,  in  the  sum 
of  £800,  with  the  condition,  that  if  Hugh  Northcote, 
and  Ann  Lewis  his  wife,  Lewis  Southcomb,  and  Susannah 
Southcomb,  and  their  respective  heirs,  executors,  adminis- 
trators, and  assigns,  and  all  others  lawfully  claming  by, 
from,  under,  or  in  trust  for  them,  or  any  or  either  of 
them,  should  within  six  months  next  afler  the  expira- 
tion of  the  widowhood  estates  of  Fanny  Hill  and  Mary 
Rodd,  grant  unto  TTiomas  Maunder,  his  heirs,  executors, 
administrators,  or  assigns,  a  copy  of  court  roll  of  the 

VOL.  V.  F  F  H.  W. 
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1846. 


Statememi, 


manor  of  Biiliops  Nymptcn,  of  the  said  grist  mills,  ooi-*i 
tages^  and  premises^  for  the  lives  of  Thomas  MauRder  anfl 
George  Maunder ^  and  the  survivor  of  them,  and  soflb^ 
any  widow  or  widows  of  them  to  hold  and  enjoy  fli^ 
said  premises  for  their  widowhoods,  then  the  ani^ 
obligation  to  be  void,  or  otherwise  to  remain  in  fu^ 
force. 


By  indentures  of  lease  and  release  of  the  28th  t^^ 
29th  of  September,  1836,  duly  acknowledged,  Bm^ 
Northcote  and  Ann  Lewis  his   wife,   in  oonsideratiQB 
of  £4500,  released  and  conveyed  their  four  eighth  i^mtts 
of  the  manor  to  the  use  of  Lewis  Souikcombi  for  aO 
their  estate  therein  created  by  the  said  indenture  ot 
lease  of  1823,  subject  to  the  agreement  and  bond  en- 
tered into  with  and  given  to  Thonuis  Maunder ^  and  all 
other   agreements  and    bonds  entered  into  with  and 
given  by  the  said  parties,  for  granting  copies  of  ooort 
roll  of  tenements  holden  of  the  manor.     And  Lewi 
Southcomb    thereby  covenanted    to    indemnify  Hngl 
Northcote  and  Ann  Lewis  his  wife,  and,  so  far  as  his 
estate  and  interest  in  the  manor  should  enable  Iuid» 
to  complete  and    give  effect  to   the   agreement  and 
bond  entered  into  with  and  given  to  Thomas  Mawnder, 
and  all  other  agreements  and  bonds  for  granting  copies 
of  court  roll  according  to  the  custom  of  the  manor. 
By  indenture,   dated   in  March,   1838,   Lewis  SouAr 
comb  conveyed  the  manor  and  premises  to  /.  G,  Peane 
and   others,   their  heirs  and  assigns,   upon  trust  for 
certain  creditors,  and  subject  thereto  upon  trust  for 
Leuns  Southcomby  his  heirs  and  assigns.     Hugh  Northr 
cote  survived  Ann  Lewis  his  wife,  and  died  in  July,  1839i 
having  appointed  the  Plaintiff  his  executor. 

Fanny  Hill  survived  Mary  Rodd,   the  other  eedd 
que  vie  of  the  grist  miUs  and  premises,  and  died  in 


CASES  IN  CHANCERY. 


411 


Angosty  1842.  Thomas  Maunder  thereupon  applied 
for  the  performance  of  the  contract  for  the  grant 
of  the  copy  of  court  roll  of  such  premises.  The  con- 
tract not  being  performed^  Thomas  Maunder j  in  Feb- 
Toarj,  1844,  brought  three  actions  of  debt  upon  the 
bond, — against  the  Plaintiff,  as  the  executor  of  Hugh 
Nofihcotey  and  against  Lewis  Sauthcomb  and  Susanna 
SomthcanUf.  The  three  actions  were  consolidated,  by  a 
Judge's  order,  made  the  1st  of  March,  1844, — all 
proceedings  in  the  actions  against  the  Plaintiff  and 
Lewis  Sauthcomb  being  thereby  stayed  until  after  the 
trial  of  the  action,  Susanna  Southeombj  the  Plaintiff, 
and  Lewis  Southcomb^  thereby  undertaking  to  be  bound 
by  the  yerdict  in  such  actions ;  but  Thomas  Maunder^ 
the  Plaintiff  in  such  actions,  was  to  be  at  liberty  to 
proceed  against  the  Plaintiff  and  Lewis  Southcomb,  if 
he  should  think  fit. 


1816. 


^TvWvv^Mv^Vv  • 


The  bill,  which  was  filed  against  the  parties  to  the 
creditors'  deed  of  March,  1838,  and  Lewis  Southcomb 
and  Susanna  Southcomby  and  also  against  Thomas 
Maunder i  charged,  that  the  other  Defendants,  before  the 
execution  of  the  deeds  of  1836  or  1838,  had  notice 
of  the  agreement  to  grant  the  copy  of  court  roll  to 
Thomas  Maunder^  and  also  of  the  bond  for  the  per- 
formance of  tiie  agreement;  and  the  bill  prayed  that 
the  Defendants,  the  parties  to  the  deed  of  1838,  might 
be  decreed  to  grant  the  copy  of  court  roll  of  the  grist- 
mills and  premises  to  the  Defendant,  Thomas  Maunder^ 
pursuant  to  the  agreement,  and  that  the  Defendants, 
8usa$ma  Southcomb  and  Lewis  Southcomb^  might  also 
be  decreed  to  make,  or  procure  to  be  made,  the  said 
grant  on  their  parts,  and  as  to  their  interests  in  the 
manor;  and  that  Thomas  Maunder  might  be  decreed 
to  accept  such  grants,  and  might  be  restrained  from 
proceeding  in  the  action  upon  the  bond. 

ff2 
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The  Defendants  Pearse  and  others,  the  parties  to  the 
deeds  of  ^laich,  1838,  denied  notice  of  the  agieement 
or  bond.  The  Defendant  Tlumuu  Maarndtr  end  he 
had  snetained  damages  by  the  non-perfbrmanoe  of 
the  agreement,  having  been  unable  to  obtain  the  kgd 
estate,  or  recover  rents,  or  grant  leases  of  the  premiieiL 
The  answer  of  Maunder  also  stated,  that  he  had  re- 
covered In  the  action  npon  the  bond.  It  also  appetred 
by  the  answers,  and  evidence,  that  the  BidK^  ofEakr, 
by  his  steward  or  agent,  had  entered  into  possesBioii  of 
the  miUs, — that  the  Defendants  were,  owing  to  adis- 
pnte  with  r^ard  to  their  title  to  the  manor,  or  to  the 
absence  of  such  tide,  unable  to  grant  the  copy  of  court 
roll  according  to  the  agreement  with  Mtamder;  and 
that  a  suit  was  pending  in  this  Court,  in  which  the 
tide  of  the  Defendants  to  the  manor  under  the  leue 
was  in  question  as  between  tiiem  and  the  Bishopi 


Ar^umeni, 


Mr.  Romilly  and  Mr.  Sandys^  for  the  Plaintiff,  con- 
tended that  the  executor  of  Hiyh  Narthcoie^  who  wis 
one  of  the  obligors  in  the  bond,  had  a  right  to  sue  the 
other  vendors,  who  were  parties  with  Huffh  Nartheole 
to  the  agreement  of  August,  1832,  in  order  to  enforce 
the  specific  performance  of  that  agreement,  and  by  thit 
means  to  be  relieved  from  the  obligation  to  Maunder, 
They  cited  Fletcher  v.  Stevenson  (a). 


Mr.  Rogersy  for  the  Defendants  Pearse  and  others^ 
parties  to  the  deed  of  March,  1838 ;  Mr.  Crawfardt 
for  the  Defendant  Letois  Southcomb ;  Mr.  Tinney  and 
Mr.  Speedy  for  the  Defendant  Susanna  Southcomb;  and 
Mr.  Teed  and  Mr.  Dickinson,  for  the  Defendant  Thomffii 
Maunder, 


\ 


(a)  3  Hare,  360. 
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The  Defendants  contended^  that  the  PlaintifF  was  not 
entitled  to  the  relief  asked^  and  that  the  bill  ought  to 
be  dismissed :  that  the  Plaintiff  had  not  that  interest 
in  the  contract  which  would  entitle  him  to  sustain  a 

suit  for  its  specific  performance : v.  Walford  (a).    It 

tpfeaxeAy  moreover^  that  the  Defendants  were>  at  least 
until  the  termination  of  the  suit  in  which  their  title 
was  in  question  as  between  them  and  the  bishop, 
unable  to  grant  the  copy  of  court  roll  according  to 
the  agreement  In  such  a  case,  if  the  Plaintiff  had 
been  made  liable  under  the  bond,  notwithstanding 
the  agreement  of  the  Defendants  wholly  or  partially 
to  indenmify  him  against  such  liability,  he  might  be 
entitled  to  relief,  as  against  the  persons  bound  by  that 
agreement, — but  relief  of  that  nature  was  not  speci- 
fically sought  in  this  suit;  and  could  not  be  given  un- 
der the  general  prayer,  where  the  specific  relief  asked 
was  of  another  description :  Hiem  v.  MilHb\  Soden  v. 
Soden{c).  The  plaintiff's  right,  if  any,  was  to  an  in- 
denmity  against  the  bond,  and  not  to  specific  perform- 
ance of  the  contract. 

Mr.  Romilly  said,  the  intention  of  the  Plaintiff  in 
entering  into  the  consolidation  rule  was,  to  bind  himself 
only  to  the  amount  of  the  damages  which  should  be  re- 
covered in  the  action,  supposing  him  to  be  held  liable, 
in  the  circumstances  of  the  case. 


1846. 


ATffWmfHt* 


Vicb-Chancellor:  — 

The  question  between  Maunder  and  the  vendors 
was  purely  a  legal  question,  a  question  of  damages. 
I  do  not  say  that  the  Plaintiff  might  not  have  had  a 


Judgment, 


(a)  4  Ross.  d72. 


(b)  13  Ves.  119. 


(c)  lb. 
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JudgmaU, 


right  to  draw  into  this  Court  the  question,  whether 
the  vendors  could  make  a  title  or  not  All  I  say  is, 
that,  admitting  the  jurisdiction  of  this  Court  to  try  the 
question  of  title  or  no  title, — ^the  question  was  a  legal 
question,  and  one  proper  to  be  tried  at  law.  It  was 
the  same  question  in  both  Courts.  In  this  state  of 
things,  three  actions  were  brought  by  the  Defendant^ 
and  the  bill  was  filed  in  this  Court,  but  no  injunction 
was  applied  for  to  stay  the  trial  at  law, — nor  even  to 
stay  execution,  except  as  to  the  single  action  against 
the  Plaintiff.  On  the  contrary,  the  Plaintiff  consented 
to  be  bound  by  the  verdict  in  the  action  against 
Susanna  Sauthcamb.  Afler  thus  consenting  that  the 
case  should  be  tried  at  law,  and  after  the  trial  at 
law,  I  think  the  administrator  of  one  of  the  vendors, 
who  has  no  interest  in  the  specific  performance  of  the 
contract,  except  as  a  means  for  avoiding  the  damages 
to  which  the  estate  of  the  deceased  is  otherwise  liable, 
is  not  entitled  to  insist  in  this  Court  upon  the  legal 
question  being  tried  over  again. 


In  dismissing  the  bill,  I  shall  declare  that  the  order 
is  to  be  without  prejudice  to  the  question,  whether  the 
Plaintiff  is  liable,  as  between  himself  and  vendors,  to 
contribute  to  the  damages  recovered  by  Maunder  in 
the  action. 


The 
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29th  Nov. 

DAWSON  V.  PAVER.  im^^inh 

Marchy 

PlaintifF  was  the  owner  of  the  manor  of  Osgodby^  7 A^^^ a^JoJi 

and  of  lands  in  the  township  of  Osgodby^  in  the  county  Nweminry 

of  York.     The  township  of  Cliffe-cum-Lund   adjoins  ^^^  ^^^^^«»^- 

the  township  of  Osgadby  on  the  east.    An  ancient  drain,  lo//^' 
or  watercourse,  in  the  township  of  Osgodby^  ran  from 

and  through  the  Plaintiff's  lands,  in  two  branches,  which  20^A  January ^ 

met  in  Ctiffe  Cmimm,  in  the  township  of  CUffe-cum-  20M/V^afy. 

Lwid^  and  thence  ran  in  an  easterly  direction  through  ^^^t**em^' 

the  latter  township,  and  the  adjoining  township  of  powering  com- 

,  ,     missioners  to 

8(mOi  Duffieldy  continuing  for  some  miles  further  until  inclose  the 

•  .  . .   J  . .     1 /» •    ,      .i        *  T\  ^  common  lands 

it  emptied  itselt  mto  the  nver  Derwent  jj^  ^  certain 

township,  re- 
citing the  titles 

By  an  Act,  intituled  *'  An  Act  for  inclosing  Lands  of  certain  land- 

owners  and 

in  the  Township  of  Cliffe-cum-Lundy  in  the  Parish  of  that  it  would 
ffemingbraugh,  in  the  East  Riding  of  the  County  of  t^e^antS 
YarlL^  (which  received  the  royal  assent  on  the  31st  of  ofthepropn- 

,  ,  .     .  .      ctors  of  the 

Miaj5  1843,)  reciting  that  there  are  within  the  township  common  lands 
of  diffe^cum-Lundf  divers  open  and  common  fields,  and  ghooid  be*™* 
fivers  commons  and  waste  lands,  and  divers  inclosed  ^l^^^^^ 
lands  and  homesteads;  reciting  also  the  title  or  claim  thatitshooid 

be  lawful  for 
the  commia- 
rionerB  to  set  out  and  make  such  ditches,  water-courses,  and  bridges,  of  such  extent  and 
fomiy  and  in  such  situations,  as  they  should  deem  necessary  in  the  lands  to  be  inclosed ; 
md  also  to  enlarge,  cleanse,  or  liter  the  course  of  and  improTC  any  of  the  existing 
ditches,  water-courses,  or  bridges,  as  well  in  and  on  the  same  lands,  as  also  in  any 
ancient  indosures,  or  other  lands  in  the  township,  as  they  should  deem  necessary  :— 
Stldf  that  the  act  did  not  empower  the  commissioners  to  alter  the  drains  in  the  com- 
mon lands,  so  as  to  overload  an  ancient  drain  which  flowed  through  the  common  lands 
from  another  township,  and  thereby  to  obstruct  the  drainage  of  the  lands  in  such  other 
township,  to  the  damage  and  injury  of  the  owners  of  such  lands. 

"Where  an  act  of  Parliament  empowers  certain  persons  to  deal  with  their  own  property, 
or  with  property  in  a  certain  place  or  district,  or  defined  by  a  certain  description,  and 
does  not  by  express  words,  or  by  necessary  implication,  import  that  the  Legislature 
intended  to  affect  the  rights  of  other  persons  in  other  property. — courts  of  law  do  not  con- 
■tnie  mere  general  words  in  the  act  as  affecting  the  rights  of  strangers  as  to  property  not 
within  the  description  of  that  with  which  the  act  expr^sly  purports  to  deal. 

Wliether  an  act  of  Parliament  is  to  be  deemed  a  public  act,  binding  on  all  the  Queen's 
labjectSy  or  merely  a  private  act,  depends  upon  the  nature  and  substance  of  the  case, 
and  not  upon  the  technical  consideration  whether  the  act  does  or  does  not  contain  a  dame 
declaring  that  it  shall  be  deemed  to  be  a  public  act. 
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1847.  of  the  Lord  Bishop  of  Ripon^  and  other  proprieton  o^ 
manors  and  lands  within  the  township;  and  that  th^ 
said  open  and  common  fields,  and  the  said  commnn^ 
and  waste  lands,  are,  in  their  present  state,  inci^iaU*^^ 
of  any  considerable  improvement,  and  it  would  be 
great  advantage  to  the  proprietors  thereof^  and 
interested  therein,  to  have  the  same  divided  and  i 
closed,  and  specific  parts  thereof  allotted  to  the  pi^*^ 
prietors  thereof,  to  be  held  in  severalty,  and  all  rigl^i^ 
of  common  therein  extinguished,  but  that  the  paipoon^ 
aforesaid  cannot  be  effected  without  the  authority  of 

Sect.  1.  Parliament,  and  enacting  that  the  Greneral  Indoeiov 
Acts,  41  Geo.  3,  c.  109,  and  1  &  2  Geo.  4,  c.  23,  shall, 
so  far  as  they  are  applicable,  be  deemed  to  be  a  part  of 
this  Act,  proceeds, — 


Sect.  2.  "  And   be  it   enacted,   that    Christopher  I\wery 

Peckfieldi  and  Mahin  Durham^  of  TTiome,  both  ia  the 
West  Biding  of  the  said  county,  and  their  suoceeson 
for  the  time  being  to  be  elected  or  appointed  in  manner 
hereinafter  mentioned,  shall  be  commissioners  for  carry- 
ing this  act  and  the  said  recited  acts  into  execution; 
and  it  shall  be  lawful  for  the  commissioners,  and  they 
are  hereby  required,  to  divide,  allot,  and  inclose  the  said 
open  and  common  fields,  and  the  said  commons  and 
waste  lands,  in  the  said  township  of  Cliffe-^um-Ltady 
according  to  the  regulations  and  provisions  contained 
in  the  said  recited  acts,  and  this  act." 


Sect.  27.  '^  And  be  it  enacted,  that  it  shall  be  lawful  for  the 

commissioners  to  set  out  and  make  such  common  pondfl} 
ditches,  watercourses,  tunnels,  banks,  and  bridges,  of 
such  extent  and  form,  and  in  such  situations  as  they 
shall  deem  necessary,  in  the  lands  to  be  inclosed,  and 
also  to  enlarge,  cleanse,  or  alter  the  course  of  nnd 
improve  any  of  the  present  ditches  or  wateroouiM 
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banks  or  bridges,  as  well  in  and  over  the  same  lands, 
as  also  in  any  ancient  inclosures  or  other  lands  within 
the  said  township,  as  the  commissioners  shall  deem 
necessary,  (making  such  satisfaction  to  the  proprietors 
of  each  ancient  inclosures  or  lands  for  the  damage  done 
thereby  as  the  commissioners  shall  think  just,)  and  the 
expenses  of  makmg  and  enlarging,  altering,  and  cleans- 
ing, such  ponds,  ditches,  watercourses,  tunnels,  banks, 
and  bridges,  when  the  same  shall  be  first  done  in  pur- 
Bnanoe  of  this  act,  if  not  otherwise  provided  for,  shall 
be  raised  by  the  commissioners  in  the  same  manner  as 
the  other  expenses  of  carrying  this  act  into  execution ; 
bat  all  such  ponds,  ditches,  watercourses,  tunnels,  banks, 
and  bridges,  shall  at  all  times  afterwards  be  repaired, 
cleansed,  and  maintained  by  such  persons  and  in  such 
manner  as  the  commissioners  shall  by  their  award 
direct,  provided  that  no  watercourse  be  diverted  or 
turned  without  the  consent,  in  writing,  of  the  person 
from  whose  lands  the  same  may  be  diverted,  and  of 
the  persons  into  whose  lands  the  same  may  be  turned, 
or  to  the  prejudice  of  any  person  interested  in  such 
watercourse,  except  with  his  consent  in  writing." 


1847. 


Staimmeni, 


The  commissioners  not  to  interfere  with  the  pro- 
perty of  the  UuU  and  Selby  Railway  Company. 


Stet.  36. 


''And  be  it  enacted,  that  if  any  person  shall  think 
himself  aggrieved  by  anything  done  in  pursuance  of 
this  act,  (except  as  to  the  allotments,  and  except  as  to 
such  other  determinations  as  are  by  the  said  first- 
recited  act  or  this  act  directed  to  be  final,  and  except 
such  cases  wherein  an  issue  at  law  shall  be  tried  as 
hereinbefore  is  mentioned),  he  may  appeal  to  the 
general  or  quarter  sessions  of  the  peace  which  shall  be 
held  for  the  East  Riding  of  the  county  of  York  within 
four  months  next  after  the  cause  of  complaint  shall 


Sect.  97. 
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have  arisen,  on  giving  to  the  commissioners,  and  to  the 
party  concerned  ten  days'  previous  notice  in  writing  of 
such  appeal,  and  of  the  matter  thereof,  (except  with 
respect  to  the  accounts  of  the  commissioners,  which 
notwithstanding  the  same  shall  have  been  examined 
and  published  as  aforesaid,  may  be  appealed  against  at 
any  time  within  one  month  after  the  enrolment  of  the 
award,  on  giving  to  the  commissioners  such  notice  as 
last  aforesaid),  and  the  justices  (not  interested  in  the  pre- 
mises) in  such  sessions  assembled  are  hereby  required 
to  hear  and  determine  the  matter  of  every  such  appeal, 
and  to  make  such  order  therein,  and  to  award  such  costs 
and  damages  as  to  them  shall  seem  reasonable ;  and  the 
costs  and  damages  as  to  them  shall  seem  reasonable,  and 
the  costs  and  damages  which  shall  be  so  awarded,  shall  be 
levied  by  distress,  and  the  said  justices  shall  issue  their 
warrant  accordingly;  and  in  case  any  such  appeal  shall 
appear  to  the  said  justices  to  be  frivolous,  vexatious, 
or  without  foundation,  they  shall  award  such  costs  to 
be  paid  by  the  appellant  as  to  them  shall  seem  reason- 
able, and  such  costs  shall  be  levied  in  manner  afore- 
said." 


Sect.  98.  "And  be  it  enacted,  that  every  order  and  determina- 

tion of  the  said  justices  upon  every  such  appeal  shall 
be  final,  and  shall  not  be  removed  or  removable  by 
certionm,  or  any  other  writ  or  process  whatsoever, 
into  any  of  Her  Majesty's  courts  of  record  at  West- 
minster or  elsewhere." 


8€eL  100. 


**  Saving  always  to  the  Queen's  most  Excellent 
Majesty,  her  heirs  and  successors,  and  to  the  right 
reverend  the  Lord  Bishop  of  Ripon^  and  to  all  other 
persons,  bodies  politic,  corporate,  or  collegiate,  their 
heirs,  successors,  executors,  and  administrators,  all  such 
estate,  right,  title,  and  interest,  didm  and  demand^ 
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(other  than  and  except  such  as  are  expressly  barred 
and  compensated  for^  or  intended  to  be  barred  and 
compensated  for^  and  extinguished  by  this  act),  which 
they  or  any  of  them  could  or  might  have  had  in,  to,  or 
in  respect  of  the  lands  hereby  authorized  to  be  divided, 
allotted,  and  inclosed  in  case  this  act  had  not  been 
passed." 
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Siatewumi. 


A  copy  of  the  act  printed  by  the  Queen's  printer 
to  be  admitted  as  evidence. 


8eei.  102. 


The  Defendants  Paver  and  Durham^  as  the  com- 
missioners appointed  under  the  act,  deemed  it  necessary 
for  more  effectually  draining  the  lands  to  be  inclosed, 
with  a  view  to  their  improvement,  to  cut  or  make  new 
drains  in  the  waste  lands  of  CUffe'Cum'Lund,  which 
should  carry  the  water,  at  different  points  in  those 
lands,  into  the  ancient  drain  or  watercourse  coming 
from  the  Plaintiff's  lands  in  Osgodbyy  and  in  pursuance 
of  their  plan  they  caused  a  new  drain  to  be  cut  and 
opened  into  the  ancient  drain. 


The  bill  was  filed  in  November,  1844,  and  it  allied, 
that,  in  the  preceding  month  of  September,  the  Plain- 
tiff and  his  steward  had  inspected  the  courses  of  the 
intended  new  drains,  and  it  then  appeared  to  them, 
that  if  the  new  drains  should  be  completed  according 
to  the  design  of  the  commissioners,  the  effect  would 
be  to  impede  the  accustomed  flow  of  water  along  the 
ancient  drain.  The  bill  set  forth  a  representation, 
alleged  to  have  been  made  by  the  Plaintiff  to  the 
commissioners,  of  the  apprehended  result  of  their  new 
drains,  and  stated  that  the  commissioners  had,  never- 
theless, proceeded  with  their  design,  and,  in  accordance 
with  their  plans,  had  cut  a  deep  drain  in  the  waste 
land,  communicating  with,  and  of  equal  if  not  greater 


BiU. 


d 
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Statememi. 


size  than  the  ancient  drain:  that  some  of  the  lands  to 
be  drained  by  the  intended  new  drains  were  utuated 
higher  than  the  PkdntiflTs  lands ;  that  the  effect  of  the 
new  drains  would  be  to  introduce  into  the  ancient 
drain  a  much  larger  volume  of  water  than  it  wu 
constructed  to  carry^  and  by  that  means  to  pen  back 
and  dam  up  the  accustomed  flow  of  water  from  the 
Plaintiff's  lands ;  and  that,  in  case  of  a  heavy  rain,  the 
anticipated  mischief  would  in  a  great  measure  occur 
from  the  new  drain,  even  so  far  as  it  was  already  com- 
pleted: and  that,  by  the  course  of  drainage  proposed  to 
be  adopted  by  the  commissioners  in  the  lands  to  be 
inclosed,  irreparable  mischief  would  be  done  to  tlie 
crops  of  the  Plaintiff  and  his  tenants.  The  bill  prayed 
that  the  Defendants,  the  commissioners,  might  be  re- 
strained from  cutting,  opening,  making,  or  completing 
any  drains,  ditches,  or  watercourses  in  the  towndiip 
of  Cliff e-^mm-Lundy  which  should  empty  themsdveB 
or  flow  into  the  ancient  drain,  and  from  cauang  or 
permitting  water  to  flow  into  the  drain  already  cat 
and  made  by  them,  so  as  at  any  time  to  surcharge 
or  increase  the  water  in  the  ancient  drain  in  the 
Plaintiff's  lands,  with  or  by  means  of  water  flowing 
from  any  of  the  lands  in  the  township  of  CliffeHnm' 
Lund,  or  so  as  at  any  time  to  obstruct,  force  back, 
impede,  or  interfere  with  the  free  passage  and  flow  <^ 
water  from  the  Plaintiff^'s  lands  in  Osgodby^  along  the 
ancient  drain,  in  like  manner  as  the  water  therefrom 
had  theretofore  been  anciently  accustomed  to  flow. 


1844. 
iVbr.  20^^. 


Upon  motion  ex  parte,  supported  by  aflidavits,  the 
Court  ordered  the  injunction  to  issue,  restraining  the 
Defendants,  their  servants,  workmen,  and  agents,  from 
permitting  wat^r  to  flow  into  the  ancient  water-coiuse 
through  the  sidd  drain,  then  lately  cut  by  the  De- 
fendants into  the  same,  or  any  other  drain,  so  as  to 
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obetruct  the  drainage  of  the  PlaintifPs  lands  by  means 
of  the  said  ancient  watercourse,  in  such  manner  as  the 
same  had  theretofore  been  used  and  enjoyed  by  the 
PlaintifiF,  until  answer,  or  other  order; — the  Plaintiff 
undertaking,  without  further  notice,  to  appear  upon 
any  application  to  dissolve  the  injunction,  on  the  suc- 
ceeding 2nd  of  December,  or  upon  notice  before  that 
day. 


1847. 


Siaiemeni. 


The  Defendants  moved  to  dissolve  the  injunction  (a). 
Upon  the  affidavits  before  the  Court  on  this  motion 
it  appeared  that  the  water  from  the  new  drain  was 
brought  into  the  ancient  drain^  at  a  spot  above  a 
o^rtun  bridge,  called  Lara  bridge.  On  behalf  of  the 
Plaintiff,  evidence  was  given  to  shew  that  the  arch  of 
Lara  bridge  did  not  afford  more  than  sufficient  vent  for 
the  flow  of  water  through  the  ancient  drain  before  the 
additional  volume  of  water  was  conducted  into  it;  but 
the  Plaintiff  alleged  that  Lara  bridge  might  be  widened 
at  an  inconsiderable  expense,  and  that  thereby  a  pas- 
sage for  the  water  coming  from  the  new  drain  might 
be  obtained.  Upon  hearing  the  motion  the  Court 
directed  an  issue  as  follows: — "  The  Defendants,  by 
their  counsel,  declining  to  make  any  alteration  in  the 
course  of  drainage  proposed  to  be  made  by  them  before 
the  Plaintiff^s  bill  was  filed,  or  to  widen,  or  defray  the 
expense  of  widening  Lara  bridge,  (the  Plaintiff  by 
his  counsel  offering  to  consent  to  the  bridge  being 
80  widened,)  or  to  undertake  hereafler  to  do  any 
each  acts,  in  case  the  same  should  obstruct  the  drain- 
age of  the  Plaintiff'^s  lands  by  means  of  the  ancient 
watercourse  in  the  pleadings  mentioned,  in  such  man- 


1845. 

March  13th 

andl^th, 

Idth  April. 


luue. 


(a)  It  has  not  been  thought 
necessary  to  state  the  argu- 
ments^ or  judgments,  in  the 
earlier  stages  of  this  cause,  as 


the  same  questions  of  law  were 
again  argued  and  considered  at 
the  hearing. 
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ner  as  the  same  had  been  heretofore  used  and  enjoyed 
by  the  Plaintiff, — This  Court  doth  order,  that  the  par- 
ties do  proceed  to  a  trial  at  law,  at  the  next  sommer 
assizes  to  be  holden  for  the  county  of  Yorky  before  a 
special  jury  to  be  summoned  for  that  purpose,  cm  the 
following  issue,  viz., — Whether  the  drainage  made  or 
effected,  or  intended  at  the  time  of  the  filing  of  the 
Phdntiff^'s  bill  to  be  made  or  effected  by  the  De- 
fendants, into  the  ancient  water-course  in  the  pleadings 
mentioned,  will  or  would,  if  completed,  to  the  damage 
and  injury  of  the  Plaintiff,  obstruct  the  drainage  of 
the  Plaintiff's  lands  by  means  of  the  said  ancient 
watercotu*8e,  in  such  manner  as  the  same  has  hereto- 
fore been  used  and  enjoyed  by  the  Plaintiff.  And  it 
is  ordered,  that  the  jury  have  a  view  in  case  the  Cout 
before  which  such  issue  shall  be  tried  shall  think  fit; 
and  it  is  ordered,  that  the  Plaintiff  in  this  cause  be 
Plaintiff  at  law,  and  the  Defendants  in  this  cause  be 
Defendants  at  law,  who  are  forthwith  &c.  And  upon 
such  trial  it  is  ordered,  that  the  Defendants  do  admit 
the  title  of  the  Plaintiff  to  lands  in  Osgodby  in  the 
pleadings  mentioned ;  and  in  case  the  jury  shall  find 
any  special  matter,  the  same  is  to  be  indorsed  on  the 
postea." 


The  injunction  was  continued  until  the  hearing  or 
further  order;  and  the  motion,  and  the  question  of 
costs  were  ordered  to  stand  over  until  after  the  trial  of 
the  issue,  with  liberty  to  apply. 


^ 


Verdict.  The  issue  was  tried  at  the  York  Assizes,  in  July, 

1845,  and  the  jury  found  by  their  verdict,  that  the 
drainage  of  the  Oxgangs  made  by  the  Defendants 
would  injure  and  obstruct  the  dr^nage  of  the  Plain- 
tiff's lands;  but  the  drainage  of  the  CUffe  Low  Comnm 
would   not    injure  or  obstruct  the  drainage  of  the 
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Plaintiff's  lands ;  and  the  Judge  thereupon  directed  the 
verdict  to  be  entered  for  the  Plauitiff,  and  the  special 
finding  to  be  endorsed  on  the  postea  (a).  On  the  5th 
of  August,  1845,  after  the  trial  of  the  issue,  the  Plain- 
tiff filed  his  supplemental  bill  against  the  Defendants, 
charging  that,  although  they  had  stopped  up  their  new 
drain  at  the  outlet,  yet  that  water  from  the  Oxgangs 
continued  to  flow  from  the  new  drain  by  other  channels 
into  the  ancient  drain;  and  unless  the  Defendants  should 
be  restrained  from  permitting  or  suffering  the  same, 
the  Plaintiff's  lands  would  be  exposed  to  great  injury: 
that  such  injury  might  be  prevented  by  the  Defendants 
enlarging  Zara  bridge  and  another  bridge  called  SmitKs 
bridge,  lower  down  the  drain,  and  deepening  or  widen- 
ing the  ancient  drain  from  the  point  of  junction  with 
the  new  drain,  so  that  the  bridges  and  the  ancient 
drain  might  be  of  sufficient  size  and  capacity  for  the 
dnunage  of  the  Plaintiff's  lands,  as  well  as  the  new 
indosures.  Immediately  upon  filing  his  supplemental 
bill,  the  Plaintiff  gave  notice  of  motion  to  extend  the 
injunction,  and  on  the  19th  of  August  the  Defend- 
ants gave  notice  of  motion  for  a  new  trial.  The 
motions  were  heard  in  Michaelmas  term.  The  Court 
hdd  that  the  circumstances  under  which  the  case  had 
been  tried  were  not  satisfactory,  and  that  it  would 
be  proper  to  direct  another  trial,  in  which  the  parties 
would  have  the  benefit  of  the  experience  that  had 
been  since  had,  and  which  would  be  afforded  by  the 
ensuing  winter,  of  the  actual  effect  of  the  new  drain. 
A  new  trid  of  the  issue  was  accordingly  directed. 


1847. 


Statement. 


1845. 

*Jth,  8M  and 

\(Hh  Nov. 

6th  Dec. 


New  Trial. 


In  the  month  of  December,  1845,  much  nun  fell,      MotUm/or 

Commitment. 

(a)    The  record  was  after-     and  special  finding  of  the  jury 
wiids  lost  by  the  Associate,  in    were  not  entered  or  endorsed, 
consequence  whereof  the  postea 
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Statewumi, 


and  the  PluntiflTs  lands  were  flooded ;  whereupon  he 
moved  the  Court  for  the  conunittal  of  the  Defendants  for 
a  breach  of  the  iojanction.  The  motion  was  aigaed  by 
i^Ir.  Anderdouy  Mr.  Romilfyy  and  Mr.  Crawford^  fcnr  the 
Plaintiff;  and  3[r.  Kenyan  Parker^  Mr.  MaSmt^  and 
l^Ir.  She€y  for  the  Defendants. 


1840.  The  Vice-Chancellob,  after  the  aigument,  and 

Id^  Sf  2Srd,    stating  the  proceedings  which  had  taken  place,  said,— 


After  an  in-  The  point  made  by  the  Defendants  has  been,  that  the 

janctioii  had 

been  granted,  flooding  id  not  occasioncd  by  the  new  dnun.  My 
^^id^from  op^o^  ^  ^t  what  took  place  in  December,  does  w 
permitting  m      f^r  corroborate  the  verdict  of  the  jury,  as  to  entitle  the 

certain  mju-  ^     ^  .  . 

riooa  effect  to  Plaintiff  to  ask,  that  the  drainage  opened  in  April  last 
agirencanae/  ^^^^  "^^  ^  allowed  to  Continue  in  its  j^esent  state 
(bat  not  other-   yjjxiii  the  question  in  the  cause  shall  have  been  finaUy 

wife  restraining  ... 

any  definite  act)  decided.     The  rain  which  then  took  place  was  no  more 

the  apprehend-     ,,  .  t  ,  .    •■    . 

ed  injury  took     than   m  ordinary  seasons  may  be  expected  to  occur 

£lace,  but  the 
defendants  de- 
nied, to  the 
best  of  their 
belief,  that  it 
arose  from  the 
alleged  caose ; 

and  the  Court,    ^j^j^  {q^  ^hc  water  before  the  hearing  of  the  cause. 

in  snch  circam-  ° 

stances,  refused  Secondly,  the  motion  is  to  commit  a  party,  not  for 
fendantsas         doing  an  act  which  he  was  in  terms  restrained  from 

contumacious, 
until  it  should 
hare  been  oon- 
rJusiyely  deter- 
mined by  a 
Terdict  at  law, 
that  the  injury 
complained  of 
was  produced 
by  the  cause 
assigned. 

The  verdict  of  a  jury  on  the  trial  of  one  issue  had  found  that  the  forbidden  oaiise  wovki 
produce  the  effect,  but  inasmuch  as  a  new  trial  of  the  issue  had  been  directed,  the  Court 
would  not  treat  the  verdict  of  the  jury,  on  the  first  trial,  ai  suiBcient  evidence  to  coBDeet 
the  cause  with  the  effect,  for  the  purpose  of  proceeding  as  upon  a  bteadi  of  tlw  in* 
junction. 


with  frequency.  Two  questions  of  form  arise  on  this 
application : — First,  I  am  asked  to  make  an  order  upon 
motion,  which  will  in  effect  compel  the  Defendants  to 
undo  what  they  have  done,  or  to  make  an  additional 


doing,  but  because  a  particular  thing  has  taken  place 
which  by  possibility  might  have  taken  phice  sub- 
stantially to  the  same  extent  if  the  Defendants'  new 
drain  had  not  been  made.  On  the  first  point,  the  acts 
of  which  the  Plaintiff  now  especially  complains,  have 
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been  done  smce,  and  under  the  injunction,  and  there- 
fore, if  in  any  case  it  would  be  proper  for  the  Court  bo 
to  interpose  upon  motion,  it  would  be  proper  in  this 
case.  The  second  point  raises  the  great  objection  to 
the  motion*  The  injunctiim  does  not  in  terms  restrain 
my  epecifio  act,  but  only  restrains  the  Defendants  from 
doing  acts  which  shall  be  attended  with  certain  specified 
offsets.  Nothing  which  has  hitherto  been  decided  by 
^118  Court  entitles  the  Phuntiff  conclusively  to  say,  that 
the  injury  complained  of  results  from  the  Defendants'  new 
drain*  The  verdict  of  the  jury  would,  indeed,  connect 
die  two,  as  cause  and  effect ;  but  I  have  in  some  sense 
opened  that  Verdict,  by  directing  a  new  trial  StiU,  if 
it  were  dear  that  the  flooding  was  pix>duced  by  the  new 
dEBiii,and  that  the  Defendants,  knowing  that  such  was  the 
Qm»9  permitted  it  to  continue  open,  I  should  be  bound 
te  hold  them  guilty  of  wilful  disobedience  of  the  order 
of  the  Court.  But  imless  I  can  come  to  the  Qondu- 
don  that  the  Defendants  are  not  acting  bon&  fide  in 
telling  me  that,  to  the  best  of  their  belief,  the  injury 
eomidaiiied  of  by  the  Plaintiff  is  not  caused  by  their 
new  drain,  but  by  other  causes,  it  would  be  a  strong 
thing  to  treat  them  as  contumacious,  until  I  had  first 
decided  that  which  would  leave  them  no  room  for 
doubt  in  the  matter ;  it  was  for  that  reason  that,  on  a 
former  day,  I  intimated  a  doubt,  whether  I  could  treat 
the  Defendants  as  contumacious  after  and  pending 
the  order  I  had  made  in  November.  It  is,  however, 
quite  consistent  witli  this,  that,  without  giving  any 
opinion  upon  that  right,  I  should  hold  that  the  new 
drain  ought  not  to  remain  until  the  right  is  decided;  or, 
at  least,  until  it  is  shown  by  experience  that  closing 
the  Defendants'  drain  wiU  not  have  the  effect  of  restor- 
ing the  Plaintiff  to  the  position  he  was  in  before  the 
new  drain  was  opened  in  April,  1845.  But  no  such 
injunction  has  yet  been  granted,  and  the  difiiculty  of 


T847. 


JudgmmU, 


VOL.  v. 


G  G 


U.  W. 
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Second 
Verdict 


making  an  order  upon  this  motion  in  its  present  form  b 
not  removed  (a). 


The  issue  was  tried  a  second  time  at  the  York  Spring 
Assizes  for  1846,  and  the  jury  found  that  the  drainage 
both  of  the  Oxgangs  and  the  Cliffe  Low  Common^ 
abeady  done,  obstructed  the  Plaintiff's  drainage  to  his 
damage,  and  that  the  proposed  drainage,  both  of  tbe 
Oxgangs  and  Cliffe  Low  Common^  when  completed, 
would  obstruct  the  Plaintiff's  dnunage  to  his  damage^ 
and  the  verdict  was  accordingly  found  for  the  Plaintiff 


Motion/or 
Coite. 


On  the  12th  of  June,  1846,  the  Plaintiff  moved  tbai 
the  Defendants  might  be  ordered  to  pay  the  costs  ai 
the  proceedings  in  the  cause.  The  cases  of  Kent  f. 
Burgess  {b)^  Golden  v.  Ulyate(c),  Gompertz  v.  JjU' 
dell(d),  and  Malins  v.  Price  {e\  were  (dted.  Hie 
motion  was  refused. 


1847.  The  cause  came  on  to  be  heard.    The  parties  cEd 

Jamarsfmh.  ^^^  ^^^^  jj^^  evidence.    The  Plaintiff  read  fiwn  Hie 

Hearing.      answer  of  the  Defendants  an  admission  of  thdr  deeign 

to  make  the  new  drains  in  question ;  and  he  relied  apon 

the  verdicts  in  the  two  issues. 


Argument.        Mr.  Anderdon,  Mr.  RomiUyi  and  Mr.  Crawford^  for 
the  Plaintiff. 

The  question  in  the  cause  has  been  substantially 


(a)  The  motion  was  ordered 
to  stand  over,  with  liberty  to 
amend  the  notice  of  motion  by 
adding  an  altematiye  for  an 
extended  injunction,  and  opon 
the  amended  notice  an  order 


was  afterwards  made. 
(h)  11  »m.  d61. 
(c)  Id.  372. 
(i)  4  Myl.  &  Cr.  449. 
(e)  2  Coll.  190. 
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determined  by  the  issues  which  have  been  tried*  It 
was  still  open  to  the  Defendants  to  disprove  the  fact  of 
the  damage,  but  that  they  have  not  attempted  to  do. 
They  have  submitted  to  the  finding  of  the  jury ;  and 
it  10  not  now  open  to  them  to  resist  the  decree  on  a 
ground  which  supposes  that  there  was  no  question  of 
&tit  to  try,  but  a  question  of  law  alone.  That  point 
was  determined  against  them  when  the  issues  were 
directed:  Lewis  v.  77w7nas(a)y  Robinson  y.  Lord  By- 
ramib).  Their  course  was  to  appeal  from  the  order 
directing  the  issue :  Kent  y.  Burgess  (c).  Supposing  the 
argument  to  be  still  open  to  the  Defendants,  that  they 
are  entitled  under  the  act  of  Parliament  to  make  the 
drain  in  the  manner  proposed, — the  answer  is,  that  this 
act  18  a  private  act,  and  does  not  bind  strangers,  or 
enable  the  Defendants  to  do  any  act  which  would  be 
injurious  to  the  rights  of  neighbouring  proprietors  who 
are  not  parties  to  the  act  There  is  no  declaration  in 
the  act,  such  as  is  commonly  found,  that  it  shall  be 
deemed  a  public  act ;  and,  on  the  contrary,  the  clause 
which  provides  that  copies  printed  by  the  king's  printer 
shall  be  evidence  assumes  that  it  is  not  a  public  act, 
for  in  diat  case  such  a  provision  would  not  be  neces- 
aary.  On  the  question  of  the  costs  of  the  issues  they 
dted  Blackburn  v.  Gregson  (d),  White  v.  Wilson  (e). 


1847. 


JurffUM€Hi* 


Mr.  Kenyon  Parker,  Mr.  MaUns,  and  Mr.  Shee,  for 
the  Defendants. 

The  objections  to  a  decree  are,  first,  that  there  is  no 
evidence  before  the  Court.  The  verdicts  in  the  issues 
and  the  other  interlocutory  proceedings  will  not  sustain 


(a)  3  Hare,  26. 

(b)  2  Cox,  4. 

{«)  11  Sim.  372,  377. 


(d)  1  Bro.  C.  C.  420. 

(e)  13  Ves.  87. 


€»g2 
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Argumemi* 


the  bill  at  the  hearing.  The  Plaintiff  has  giTcn  no  evi^ 
denoe  of  his  title  to  the  lands  in  Oigodbg^  or  of  Ui 
right  to  the  nse  of  the  ancient  drain  to  whidi  the  suit 
relates.  Secondly,  the  Defendants  are  empowered  bf 
the  express  words  of  the  act  of  Parliament  to  mab 
such  watercourses  in  the  lands  to  be  endoeed,  and  alio 
to  enlarge,  improve,  or  alter  any  of  the  exi«ting  water- 
courses, as  they  shall  deem  necessary.  The  effect  of 
the  injunction  is,  in  fisict,  to  repeal  the  act  of  Pailiameiit 
in  this  respect  The  provisions  of  an  act  for  effecting  a 
public  or  local  improvement  may  oflen  be  prqodidal  to 
individuals,  but  that  is  not  an  objection  in  law  to  the 
steps  necessary  for  carrying  the  act  into  eflS^^  By 
this  act  the  mode  of  executing  the  necessary  worics  ifHt 
effecting  the  drainage  of  the  lands  to  be  enclosed,  is 
subject  to  the  discretion  and  judgment  of  the  commit* 
sioners, — ^that  judgment  and  discretion  b^ng  of  cootbo 
exercised  Xxfnk  fide,  which  in  this  case  is  not  dis- 
puted: Priestley  v.  Manchester  ami  Leeds  Railway  Omr- 
pany{ay  It  is  not  sidd  that  the  commiadloners  have 
acted  capriciously,  or  that  they  have  exerdaed  their 
powers  excessively,  or  even  that  they  have  proceeded 
with  any  want  of  scientific  knowledge.  In  AUrei 
V.  77^  North  Midland  Railway  Campcmyijb)  it  was 
expressly  held  that  the  defendants  might  execute  the 
works  authorized  by  the  act,  although  the  conse- 
quence would  be  to  render  a  turnpike  xxiad  liable  to 
be  flooded.  The  principle  is,  that,  where  the  legis- 
lature has  authorized  a  public  work,  the  parties  cany- 
ing  it  into  execution  are  not  liable  fi:>r  the  conaequenoes 
of  damage  which  may  be  thereby  occanoned  to  indi- 
viduals, so  long  as  they  do  not  depart  from  the  powers 
given  to  them :    Governor  and  Company  of  the  British 


(a)  2  Railway  Casc%  134, 154. 


(b)  1  Id.  404. 
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€last  Plate  Manufacturers  v.  Meredith{a\  Sutton  v. 
Clarke  {b)y  Attorney- General  v.  London  and  Southampton 
Railway  Company  (c),  London  and  Birmingham  Railway 
Company  v.  The  Grand  Junction  Canal  Company  (d)y 
Duncan  v.  Findlater  (e).  This  is  in  substance  a  public 
act,  and  is  not  to  be  regarded  as  an  act  dealing  with 
TigfatB  to  a  private  estate  in  which  strangers  are  not 
bound :  Haryreaves  v.  Lancaster  and  Preston  Junction 
Railway  Company  {f).  The  act,  moreover,  incor- 
porates and  makes  part  of  itself  two  other  acts,  which 
are  unquestionably  public  acts,  and  which  would  give 
a  public  character  to  the  whole,  if  it  were  otherwise 
private.  The  question  on  the  first  issue  was  not  wholly 
found  in  favour  of  the  Plaintiff,  and  the  costs  must 
therefore  be  severed:  Prevost  v.  Benett{g\  Bearbloch 
▼.  Tyler  Qi). 


1B47. 

Dawsost 

V. 

Pavkiu 


Argmmeni* 


Vice-Chancellor  (after  stating  the  interlocutory 
proceedings  which  had  been  had  in  the  cause) : — 


JPe5. 20th. 
Judgment, 


The  Plaintiff  alleges  by  hia  bill  that  the  ancient 
main  drain  is  sufficient,  and  not  more  than  sufficient, 
for  the  purpose  of  draining  his  lands;  and  that  if  the 
additional  water  is  allowed  to  be  brought  in  from 
the  Oxgangs  drun  without  making  a  further  outlet, 
or  some  other  provision  for  carrying  it  off,  the  water 
will  be  penned  back  and  his  estate  flooded.  If  that 
statement  be  true,  there  can  be  no  doubt  that  the 
case  is  one  of  destruction  in  the  view  of  this  Court. 
The  injury  of  which  the  bill  complained  was  a  pro- 
apective  injury;  for  at  that  time  no  damage  had  actually 


(a)  4  T.  R.  794. 
(&)  6  Taunt.  20. 
(c)  1  Railway  Cases,   302, 

(<;}  Id.  224,  209. 


(0)  6  CI.  &  Fin.  894. 
(/)  1  Rdlway  Cases    410, 
480. 

{g)  2  Price  271 
\h)  Jacob,  571. 
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ia47.  been  eiisudiied,  and  the  FUntifl^  ihereSfxe,  had  no 
means  of  tiying  his  right  in  an  adioo  at  hsw.  AU  he 
ooold  do  was  tooome  to  this  Court;  andif  heabaCttned 
from  comii^  to  this  Comrt  until  the  miaduef  una  don^ 
he  would  probably  haye  been  tM  he  waa  too  late,  and 
that  be  must  seek  compauntion  for  the  destmctkn  of 
his  estate  by  an  action  for  damages  against  the  partieB* 
Another  reason  why  the  Pbuntiff  conld  not  sa&lj 
defer  his  iqyplication  was^  that  if  he  had  waited  until 
the  ooomiiasionerB  had  made  their  award,  there  waa  wh 
body  against  whom  he  could  have  proceeded  for  pro- 
tection* The  question,  moieoT^,  was  one  whidi  adnut- 
ted  of  a  determination  proqiectiTelyy  tar  it  depended  oo 
the  lerels  of  the  hmd,  and  the  q)plicati<m  of  known 
principles  of  science  to  those  levels.  In  ereiy  point  of 
view,  the  case  appeared  to  me  to  be  one  in  whidi  be 
was  entitled  to  come  to  this  Court,  if  the  &ct8  were 
made  out. 

Upon  the  motion  for  the  injunction  being  made  ex 
parte,  I  did  not  think  it  was  right  to  restndn  the 
Defendants  firom  doing  the  precise  act  which  it  was 
said  they  were  about  to  do;,  but  I  thought  that  I  should 
rather  meet  the  justice  of  the  case  by  firaming  the  order 
in  a  way  which  should  amount  amply  to  notice  to  the 
Defendants  of  the  strict  right  upcm  which  it  appeared 
to  me  the  Plwitiff  was  entitled  to  inast  This  I 
thought  would  be  effected  by  restraining  the  Defend* 
ants  from  permitting  the  water  from  the  new  drain  to 
flow  into  the  ancient  watercourse,  so  as  to  obstruct  the 
Plaintiff's  drainage  of  any  of  the  lands  by  means  of 
such  watercourse^  as  the  same  had  been  theretofore 
used  and  enjoyed  by  the  Plaintiff 

Now«  whether  that  form  of  order  is  an  useful  or  a 
proi>er  form  to  be  adopted  under  such  circumstancee) 
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I  have  not  now  to  decide  (a).  It  is  a  great  satbfaction 
to  me  to  know,  that  if  the  order  was  wrong  it  was 
practically  harmless;  for  the  Defendants  did  not  think 
it  necessary  to  come  to  discharge  it  until  upwards  of 
three  months  afterwards.  The  motion  to  discharge  the 
order  was  argued  before  me  in  March,  1845* 


431 


1847. 


Jud^m€Hit 


The  first  point  taken  upon  that  argument  was,  that 
the  works  which  the  Plaintiff  complained  of  were  within 
the  powers  conferred  upon  the  commissioners  by  tlie 
act  of  Parliament  The  second  point  was,  that  no 
damage  would  in  fact  accrue  from  what  the  commis- 
moners  were  doing.  In  other  words,  the  Defendants 
insisted  that  they  had  a  right  to  do  the  acts  complained 
of,  whether  they  occasioned  damage  to  the  Plaintiff  or 
not ;  and,  therefore,  that  no  injury  for  which  he  could 
obtain  redress  in  law  would  arise;  and  whether  that 
were  so  or  not,  they  insisted  that  the  Plaintiff  would 
sustwi  no  damage  in  facL  In  the  course  of  the  argu- 
ment of  the  motion,  I  referred  to  a  case  which  came 
before  the  Lord  Chancellor,  upon  an  application  to 
restrain  some  persons  from  building  lodging-houses,  or 
chambers,  at  the  back  of  the  houses  in  George'Street^ 
Sanaver'sqtuire.  The  Lord  Chancellor,  afler  advert- 
ing to  the  difficulty  of  restnuning  parties  from  doing 
mn  act  which  might  not  be  injurious,  said,  he  would 
aUow  the  parties  to  go  on,  provided  they  would  submit 
to  any  order  the  Court  might  afterwards  make,  if  it 
turned  out  that  that  which  they  said  would  be  no 
injury  should  in  truth  turn  out  to  be  an  injury.  The 
difficulties  in  that  case  and  the  case  before  me  were 


(tf)  See  the  form  of  injunc- 
tion in  the  caw  of  the  Hunger- 
ford  Market  Company  v.  Char- 
ing-crosi  Bridge  Company^  be- 
fore the  Lord  Chancellor,  In 


March,  1847,  which  pursued 
the  words  of  the  covenant,  the 
benefit  of  which  the  Plaintiffs 
claimed. 
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Jtidifrnwi. 


the  8aine ;  and  I  made  a  propoeal  to  the  parties^  that 
they  should  take  that  course.  However,  the  Defend- 
ants (and  I  do  not  at  all  complain  of  it,  as  they  thoi^bt 
it  was  the  right  course)  refused  to  enter  into  any  undei^ 
taking,  and  left  me  to  make  such  order  as  I  thought 
fit.  In  these  circumstances^  there  bdng  no  opportunity 
of  bringing  an  action,  I  thought  the  case  of  Blahemon 
T.  The  Glamorganghire  Canal  Company  {a)  afforded  a 
guide  as  to  the  course  which  I  ought  to  take.  There 
the  question  was,  whether  damage  would  result  fiom  a 
thing  threatened  to  be  done ;  and  I  directed  the  issue 
in  the  same  form  as  Lord  Elian  did  in  that  case;— 
whether  the  drainage  mad^  and  intended  to  be  made^ 
by  the  Defendants,  would  obstruct  the  Plaintiff's 
age,  as  theretofore  used,  to  his  damage  and  injury. 


Now,  I  must  say,  that  the  parties  ought  to  have 
appealed  from  my  judgment,  if  they  thought  that  I 
had  done  wrong  in  sending  the  case  to  an  issue.  If 
the  act  was  one  which  the  commissioners  had  power  to 
do,  whether  they  drowned  the  Plaintiff's  estate  or  not, 
it  was  perfectly  useless  to  ascertain,  as  a  question  of 
fact,  whether  their  works  would  drown  it  or  not 
Instead  of  appealing  from  the  order,  the  Defendants 
went  to  trial  of  the  issue,  and  a  verdict  was  found 
for  the  Plaintiff, — the  learned  Judge  (Mr.  Baron  Bdfe) 
stating,  that  he  should,  as  he  thought,  have  come  to  a 
different  conclusion,  but  that  he  was  not  dissatisfied 
with  tlie  conclusion  to  which  the  jury  came.  The 
case  has  been  since  before  Lord  LyndhurtU  whose 
scientific  knowledge  is  of  the  first  order,  and  his  view 
of  the  question,  and  that  which  I  have  gathered  firom 
other  inquiries,  leads  me  to  believe  that  the  learned 
Judge  who  tried  the  cause  overlooked  one  scientific 


(a)  1  Myl.  &  K.  154. 
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primnple, — he  deduced  his  conclusion  from  a  case  of 
standing  water ;  whereas  here  the  question  was>  what 
would  be  the  effect  of  penning  back  running  water? 

I  granted  a  new  trial  of  the  issue^  upon  the  ground 
that  there  had  been  in  the  course  of  the  season  such 
weather  as  would  enable  the  jury,  who  were  to  try  the 
ease  a  second  time,  to  have  facts  instead  of  mere  specu- 
lation to  guide  their  judgment.  In  March,  1846,  the 
second  trial  of  the  issue  took  place,  when  the  verdict 
was  as  before.  It  was  tried  before  Mr.  Justice  Pat- 
ittcn,  who  is  also  a  judge  very  well  versed  in  matters 
of  s<nence ;  and  he  told  me,  that  he  not  only  was  satis- 
fied with  the  verdict,  but  that  it  was  impossible  to  hear 
the  case  tried  without  coming  to  a  conclusion  that  the 
jury  were  right;  that  it  was  perfectly  clear  Mr.  Date- 
mnCt  land  would  be  flooded,  if  the  plan  of  drainage  in 
question  were  adopted. 


1847. 


Judgment. 


The  cause  has  now  been  brought  to  the  bearings  and 
the  Defendants,  not  having  chosen  to  appeal  from  the 
order  directing  the  issue  in  March,  1845,  have  re- 
aigued  before  me  the  point  of  kw  upon  which  Oiey 
then  insisted.  With  respect  to  that  point  my  observa- 
tions will  be  few.  Where  an  act  of  Parliament,  in 
express  terms,  or  by  necessary  implication,  empowers 
an  individual  or  individuals  to  take  or  interfere  with 
the  property  or  rights  of  another,  and  upon  a  sound 
construction  of  the  act  it  appears  to  the  Court  that 
such  was  the  intention  of  the  Legislature, — ^in  such 
oases  it  may  well  be  the  duty  of  the  Court,  whose 
province  it  is  to  declare  and  not  to  make  the  law,  to 
give  effect  to  the  decrees  of  the  Legislature  so  ex- 
pressed. But  where  an  act  of  Parliament  merely 
enables  an  individual  or  individuals  to  deal  with  pi*o- 
perty  of  his  or  their  own,  fur  their  own  benefit,  and 


434 


CASES  IN  CHANCERY. 


1847. 


Judgment, 


does  not,  in  terms  or  by  necessary  implication,  empower 
him  or  them  to  take  or  interfere  with  the  property  or 
rights  of  others,  questions  of  a  very  different  character 
arise.  Here  the  distinction  between  public  and  private 
acts  of  Parliament  becomes  materiaL  By  a  private 
act  of  Parliament,  I  do  not  mean  merely  private  estate 
acts,  but  local  and  personal,  as  distinguished  from 
general  public  acts.  Public  acts,  it  is  said  in  the 
books,  bind  all  the  Queen's  subjects.  But  of  private 
acts  of  Parliament  it  is  said,  that  they  do  not  bind 
strangers,  unless  by  express  words  or  necessary  impli- 
cation the  intention  of  the  legislature  to  affect  the 
rights  of  strangers  is  apparent  in  the  act;  and  whether 
an  act  is  public  or  private  does  not  depend  upon  any 
technical  considerations,  (such  as  having  a  clause  or 
declaration  that  the  act  shall  be  deemed  a  public  act), 
but  upon  the  nature  and  substance  of  the  case.  For 
those  general  proi>ositions  it  b  not  necessary  I  should 
do  more  than  refer  to  Sir  Francis  BarringUnCs  case  (a), 
and  Ltuy  v.  Levingt(m{b).  That  the  Defendants'  act 
in  this  case  is  a  local,  personal,  and  in  that  sense  a 
private  act  of  Parliament,  does  not  admit  of  dispute. 
It  is  local,  as  being  confined  to  a  particular  place;  and 
personal,  as  being  expressed  to  be  for  the  benefit  of 
individuals  named  in  it,  and  not  for  the  benefit  of  all 
her  Majesty's  subjects ; — however,  all  may  incidentally 
be  benefited  by  that  which  improves  this  particular  dis- 
trict. [His  Honor  read  the  tide  and  preamble  of  the 
act(r).]  Here  we  have  that  which  in  many  of  the 
reported  cases  is  stated  to  be  the  distinguishing  mark 
of  a  private  act  of  Parliament  It  states  that  the 
persons  intended  to  be  benefited  by  the  act  are  the 
persons  having  personal  interests  in  the  property  which 
it  is  the  purpose  of  the  act  to  improve ;  and  the  act 


(a)  8  Rep.  108,  a. 


(A)  1  Ventris,  175.    Sec  2  Dwaniif,  030. 
(c)  Supra,  p.  415. 
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tlien  appoints  commissionerB,  empowers  them  to  enclose, 
and  contains  the  drainage  clause,  upon  which  the  Defend- 
ants more  especially  found  the  right  which  they  have 
insisted  upon  in  this  suit  The  Plaintiff  is  a  stranger 
to  the  act  under  which  the  Defendants  are  proceeding. 

Two  questions  have  been  argued  in  this  case, — first, 
whether  the  general  power  to  drain,  in  clause  27  (a), 
giyes  the  parties  interested  in  the  land  to  be  enclosed, 
through  the  commissioners,  larger  powers  as  agunst 
the  Plaintiff  than  they  had  before  the  act,  so  as  to 
enable  the  commissioners  to  do  damage  to  strangers, 
which  the  proprietors  of  the  land  to  be  enclosed  could  not 
have  done  without  the  act ;  and  if  that  question  be  an- 
swered in  tlie  affirmatiye, — secondly,  whether  that  larger 
]x>wer  has  been  duly  exercised  in  the  present  case. 

In  a  former  stage  of  the  cause,  I  thought  it  right  to 
let  the  Defendants  know  what  my  opinion  upon  this 
point  was.  But  although  I  thought  it  right  to  state 
iJiat  opinion,  I  did  not  think  it  right,  in  that  stage  of 
the  cause,  to  act  upon  the  opinion  which  I  expressed. 
On  that  occasion  I  took  a  course  than  which  none 
could  be  more  calculated  to  protect  a  judge  of  this 
Court  against  miscarriage ; — I  directed  an  issue,  in  the 
form  of  the  issues  directed  by  Lord  JEldon^  after  great 
consideration,  in  the  case  of  Blakemore  v.  Glamorgan^ 
shire  Canal  Company^  whether  the  Defendants  had  done 
the  acts  complained  of  to  the  "damage  and  injury  of 
the  Plaintiff? "(A)  The  object  of  Lord  EUon,  m  so 
franung  the  issues,  was,  that  upon  the  trial  of  the  issues 
the  defendants  might  have  the  benefit  of  every  defence 
with  which  the  act  of  Parliament  could  furnish  them. 
And  this  appears  to  be  the  safest,  if  not  the  only  safe. 


1847. 


JudgmnU. 


(a)  Snpra^  p.  416. 


{h)  1  Myl.  &  K.  169. 
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course  which,  in  cases  so  circumstanced,  can  be  taken; 
however,  it  may  be  open  to  the  observation,  that  it  does^ 
in  some  degree,  convert  the  issue  into  an  action, — ^the 
issue  being  in  substance  the  same  with  the  dedaratioa 
appearing  by  the  reported  cases  to  be  in  use  where 
individuals  have  complained  of  acts  done  by  commift- 
aioners  or  trustees  under  acts  of  Parliament  not  un- 
like the  present  (a).  Blakemore  v.  The  Glammrg€m$Urt 
Canal  Company  is  in  this  respect  trndistinguishftUe 
from  the  present  case;  and  the  verdicts  in  this  case 
establish  one  of  those  two  propoffitions.  Indeed,  where 
relief  is  sought  for,  in  respect  of  injury  apprehended 
from  acts  to  be  done,  there  is,  as  it  appears  to  me,  no 
other  way  of  trying  the  question*  No  one  can  aigue 
with  success,  that  the  Plaintiff  in  this  case  ought  to 
have  waited  until  the  drain  was  made,  the  award  pub* 
lished,  and  his  estate  destroyed. 


With  respect  to  the  cases  dted  for  the  Defendanti^ 
it  will  be  found  that  the  statutes  under  which  the  De- 
fendants acted  empowered  them  in  terms,  or  by  neces- 
sary implication,  to  take  or  interfere  with  the  proper^ 
or  rights  of  the  parties  complaining  in  the  way  com* 
plained  of.  In  the  Governor  and  Company  of  the  BritiA 
Cast  Plate  Manufacturers  v.  Meredith  (b),  the  statute 
empowered  the  commissioners  to  raise  the  atreet,  the 
raising  of  which  was  the  ground  of  the  action.  In  Sut' 
ton  V.  Clarke(c\  the  defendants  were  empowered  to  cut 
any  watercourses  across  any  lands  or  grounds  for  the 
purpose  of  draining  the  highway.  BauUon  t.  Crow- 
ther  (£?)  is  a  case  of  the  same  class,  as  are  the  lailwqr 
and  canal  cases  which  were  cited.    In  all  those  cues 


(a)  2  B.  &  C.  703 ;  6  Taunt. 
34,  35  ;  4  T.  R.  794.  See  6 
CI.  &  Fin.  1)00. 


{h)  4  T.  R.  794. 
(c)  0  Taunt.  20. 
{d)  2  B.  &  C.  703. 
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die  parpoBCS  of  the  statute  were  of  a  public,  or  quasi 
public  nature,  and  the  scope  of  the  statute  was  to 
enable  the  defendants  to  interfere  with  private  rights, 
without  which  interference  their  operations  could  not 
be  carried  into  effect  But  it  is  not  upon  the  public 
purposes  of  those  statutes  that  I  rely, — but  upon  the 
express  and  definite  powers  given  by  the  acts.  The 
case  of  Riddle  v.  White  (a)  was  cited  by  both  parties. 
That  case  was  decided  upon  the  very  words  of  the  act, 
which,  it  was  said,  left  no  doubt  upon  the  intention. 
The  Lord  Chief  Baron  McDonald  said,  "  The  Legis- 
latare  takes  upon  itself  to  alter  entirely  the  mode  of 
tithing  all  the  lands  which  are  to  be  the  subject  of  the 
enclosure.  It  is  impossible  to  say  that  the  rector  is 
entitled  to  his  tithes  of  the  land  in  question,  without 
saying  that  he  would  have  it  in  his  power  to  defeat  all 
the  purposes  of  the  act,  which  the  Legislature  never 
oould  intend.  This  case  is,  in  point  of  principle,  pre* 
dsely  the  same  as  the  case  in  Vernon  (£).  In  private 
acts  in  general,  the  Legislature  does  nothing  more  than 
enaUe  persons  to  enter  into  a  contract  who  could  not 
otherwise  enter  into  it ;  and  the  persons  who  are  parties 
to  the  act  are  expressly  named  in  it:  but  here  the 
Legislature  does  a  great  deal  more; — it  takes  on 
itself  to  act  on  the  land  itself,  to  declare  that  it  shall 
be  discharged  of  tithes.  According  therefore  to  the 
principle  of  the  decided  cases,  and  indeed  of  common 
sense,  we  think  that  the  rector  cannot  claim  his  tithes 
against  the  express  words  of  the  act  of  ParUament"  (c). 
From  a  note  to  that  case  (^,  it  may  perhaps  be  ques- 
tionable whether  the  decision  would  have  been  the  same 
if  the  Lord  Chief  Baron  Eyre  had  remained  at  the 
head  of  the  Court.  But  this  is  immaterial;  for  the 
case  went  upon  the  ground  that  the  lands  were  bound. 


1847. 


(fl)  4  GwiU.  1387. 

{b)    Ward  V.  OH!,  2  Vera. 


(c)  4  GwiU.  1396. 
{d)  lb. 
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Stetzd  V.  Carey  (a)  was  decided  upon  the  like  ground,-^ 
that  the  words  of  the  act  were  conduaive  in  fiEkvour  of 
the  intention  to  bind  all  the  world.  But  these  cases 
leave  untouched  the  proposition,  that  an  act  of  Par- 
liament,  not  being  a  public  act,  will  not  bind  the  rights 
of  strangers,  unless  by  express  words  or  necessary  im- 
plication the  intention  to  do  so  can  be  collected*  It  is 
a  question  of  construction. 


Now,  what  is  there  in  the  present  case  from  whidi 
to  imply  an  intention  on  the  part  of  the  Le^slature  to 
empower  the  proprietors  of  and  persons  interested  in  the 
lands  to  be  enclosed  to  invade  the  existing  rights  d 
others  ?  Omit  the  consideration,  that  the  commissionen 
are  officers  having  no  interest  in  the  lands,  and  this 
question  can  admit  but  of  one  answer.  Then,  bow  is 
the  case  altered  because  commissioners  are  appointed: 
they  are  appointed,  not  because  it  was  intended  that  the 
rights  of  strangers  should  be  invaded,  but  because  sodi 
machinery  was  required  to  effectuate  the  object  of  the 
act  as  between  the  owners  of  the  lands.  I  do  not  im- 
pugn the  doctrine,  that  commissioners  so  appointed,  and 
acting  to  the  best  of  their  judgment,  are  not  to  be  diarged 
with  damages  consequential  upon  the  acts  they  are  em- 
powered to  do.  But  here  the  question  is,  what  acts  have 
they  power  to  do? — and  I  am  at  a  loss  to  underatand 
how  an  answer  to  that  question  can  be  found  in  the  iacti 
that  commissioners  are  appointed.  But  as  I  sud  be- 
fore, the  verdicts  cover  not  only  that,  but  every  questioa 
that  can  be  made  in  the  case.  The  verdicts  are  wnm^^ 
if  the  Defendants'  argument  is  right  I  think  mysdf 
bound,  therefore,  to  make  a  decree  for  the  Plainti£ 


The  Plaintiff  has  not  gone  into  any  evidence  by 
which,  in  this  stage  of  the  cause,  I  can  be  informed  of 


(a)  1  Man.,  Grang.,  &  Scott,  496. 
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those  det^s  by  which  my  judgment  was  governed  in 
the  earlier  stages,  and  by  which  (if  I  had  them  ju- 
dicially before  me)  the  frame  of  my  decree  might  be 
r^ulated.  The  two  yerdicts,  and  those  only,  con- 
stitute the  FlaintiiTs  evidence  in  the  cause;  and  though 
I  may  refer  to  the  interlocutory  proceedings  for  the 
purpose  of  informing  myself  what  those  verdicts  have 
decided,  I  cannot  go  further.  The  verdicts  decide  that 
the  Plaintiff  is  damaged  by  the  use  of  the  Defendants' 
dndns,  as  they  and  the  other  drains  now  are,  but  they 
decide  nothing  more.  This  makes  it  very  difficult  to 
frame  a  decree  which  shall  not  be  open  to  the  objection, 
either  that  it  improperly  restrains  the  powers  of  the 
commissioners,  or  that  it  is  based  upon  assumptions 
not  warranted  by  the  evidence  strictly  before  me. 
Something  was  said  about  the  Plaintiff's  title: — I  ap- 
prehend that  that  is  suffidently  shewn.  Mr.  Dawson 
is  in  the  admitted  possession  of  the  lands,  and  this  is  a 
trespass  committed  upon  him,  which  trespass  the  ver- 
dicts have  established.  On  that  part  of  the  case  I 
entertain  no  doubt.  But  I  can  only  make  a  decree 
which  the  Plaintiff's  possessbn,  coupled  with  the  ver- 
dicts, without  more,  will  suj^rt. 


1847. 
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DucfiARR,  that  the  Defendants,  in  exercising  the  powers  given 
them  under  the  act  of  Parliament,  intituled  &c.,  are  not  at 
liberty  to  set  out,  make,  or  use  any  drain  or  watercourse, 
whereby  the  drainage  of  the  Plainti£Ps  lands,  by  means  of  the 
ancient  watercourse  or  dndn  in  &c.,  in  snch  manner  as  the  same 
has  been  heretofore  used  and  enjoyed  by  the  Plaintiff,  will  be 
obstmcted.  And  restrain  the  Defendants  from  using  the  drain 
or  watercourse  in  &c.,  called  the  Oxgangs  drain,  for  the  purpose 
of  dndning  the  waters  from  the  Oxgangs  Bsxdi  WhUemoars  in  &e., 
or  any  part  thereof,  into  the  Plaintiff's  ancient  drain  or  water- 
couxse  in  &c.,  in  the  present  state  and  condition  of  that  drain 
and  the  other  drains  in,  &c.,  and  also  from  using  the  same 
Oxgangs  drain  (in  its  present  or  any  altered  state  for  the  like 
purposes)  without  providing,  for  the  water  to  be  brought  into 
the  said  ancient  watercourse  or  drain,  an  outlet  sufficient  to 


MimUe, 
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1847.  prevent  the  drainage  of  the  Plainti£f'a  lands,  by  means  of  tiie 
ancient  drain  or  watercourse,  in  such  manner  as  the  same  hai 
been  heretofore  used  and  enjoyed  by  him,  being  obstructed. 
Tax  the  costs  of  the  Plaintiff  of  these  suits  (except  the  costs 
of  the  two  motions  hereinafter  mentioned)  and  also  the  eostsof 
Minute,  h^q  issues,  and  of  the  motion  for  a  new  trial ;  and  tax  the  costs 
of  the  Defendants  of  the  motion  of  the  15th  day  of  December, 
1845,  and  of  the  motion  for  the  costs  of  the  issues,  and  let  the 
same  be  deducted  from  the  costs  first  directed  to  be  taxed.  And 
let  the  balance  be  paid  by  the  Defendants  to  the  Plaintiff. 


184G 

ut, 2nd,m,  JONES  r.  JONES. 

On  a  devue  of  VV .  JONES,  by  his  Will,  dated  in  June,  1803,  gaTe» 
tere^nrieMcs  ^^^ised,  and  appointed  all  hia  freehold  and  oopyhoU 
for  lives  or        lands  and  hereditaments  unto  the  use  of  trustees,  upon 

years,  where  ,  .  ,  i  /• 

the  testator  trust  to  convey,  settle,  and  assure  the  same  to  the  use  of 
thrhnlses'are  ^^  great  nephew,  WilUam  Jones^  and  his  assigns,  during 
from  time  to      the  term  of  99  years,  if  the  said  WilUam  Janes  should 

time  to  be  re •  ^  ^   •' 

newed,  without  SO  long  live,  without  power  to  commit  waste,  remainder 

and  expense  of  to  the  use  of  the  first  and  every  oth^r  son  of  the  said 

brbTrne^by^  fTtV/iam  JoHcs,  severally  and  successively,  according  to 

the  tenant  for  their  respective  seniorities  in  tail  male,  with  remidnder 

hfe  and  re-  ,  , 

mainderman,  over  and  with  reversion  to  the  testator's  own  right  heira 
cet»i9tifm^'    And  the  testator  gave,  devised,  and  bequeathed  to  the 

titled,  in  pro- 
portion to  their  actual  enjoyment  of  the  estate,  and  not  in  proportion  to  an  ezteat  of  m- 
joyment  to  be  determined  speculatively,  or  by  a  calculation  of  probabilities. 

There  is  no  difference  in  the  rule  as  to  tiie  apportionment  of  fines  for  rroflwal  betweei 
the  devisees  of  successive  interests  in  the  estate,  whether  the  leases  are  for  lives  or  for  yean. 

If  the  testator  provides  a  specific  fund  for  the  renewals,  or  directs  that  the  renewals  shaD 
be  raised  or  borne  by  the  parties  in  a  certain  manner,  or  in  certain  proportions,  tnctk  direc- 
tion supersedes  the  general  rule ;  but  if  trustees,  having  power  to  direct  the  manner  k 
which  the  fines  shall  be  raised,  do  not  exercise  the  power,  the  Court  will  pume  the  gcoeisl 
rule  which  would  be  adopted  in  the  absence  of  any  direction  as  to  the  manotfr  of  providisf 
for  the  fines. 

Whether  there  is  any  difference  in  the  rule  of  apportionment  in  cases  where  the  parties 
take  successive  interests  under  wills,  and  in  cases  where  such  interests  are  taken  vote 
settlements  by  deed — qutere  T 

Whether  trustees,  having  power  to  raise  the  fines  out  of  the  rents  and  profiti,  or  by 
mortgage,  or  otherwise,  as  they  should  think  fit,  might  so  act  as  to  throw  the  burden  oo 
the  parties,  in  proportions  different  from  those  in  which  it  would  be  distributed  by  tbe 
general  rule  of  the  Court — qtuere? 
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Bamc  tnistcesi  the  rectory  of  Newport^  in  the  county  of 
MonmoHth,  and  the  great  tithes  in  the  parishes  of  St 
WooQoB  and  Bettw§,  held  by  lease  from  the  Bishop  of 
GhuceHery  for  the  lives  of  the  persons  in  such  lease 
named^  or  to  be  held  at  the  time  of  his  decease  by  any 
renewed  lease  or  leases,  and  the  manor  of  Peterstone  and 
the  rectory  and  tithes  of  Peterstone^  and  all  other  the 
premises  in  the  same  county  held  by  lease  from  the  dean 
and  chapter  of  Bristoly  for  the  term  of  years  in  such  lease 
mentioned,  or  to  be  held  at  the  time  of  his  decease  by 
any  renewed  lease  of  the  said  premises,  and  all  other 
lands  and  tenements  of  or  to  which  he  was  then,  or  at 
the  time  of  his  decease,  seised,  possessed,  or  entitled  for 
any  lease  or  leases  for  lives  or  years,  to  hold  the  said 
manors,  rectories,  hereditaments,  and  premises,  imto  and 
Id  the  use  of  the  said  trustees,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  according  to  the  nature  and 
quality  of  the  same  premises  respectively,  in  trust,  by 
inch  assignments  and  assurances  as  counsel  should  advise, 
to  settle  the  said  leasehold  premises  so  that  the  same 
might  be  possessed,  held,  and  enjoyed  by  the  said  trus- 
bees,  their  heirs,  executors,  administrators,  and  assigns, 
apon  trust,  by  and  out  of  the  rents,  issues,  and  profits  of 
Hud  leasehold  hereditaments  and  premises,  yearly  and 
every  year,  and  in  all  other  times  and  seasons,  duly  to 
pay,  satisfy,  and  perform  the  rents,  rcaeirations,  cove- 
nants,  and  agreements  reserved  and  contained  by  and  in 
the  then  subsisting  indentures  of  lease  of  the  said  lands 
ftnd  tenements  respectively,  or  which  by  and  in  the 
leveral  leases  to  be  from  time  to  time  renewed  or  taken 
thereof,  as  is  thereinafter  mentioned,  should  be  reserved 
and  contained  on  the  lessees*  part  to  be  paid  and  per- 
formed, and  by  and  out  of  the  rents,  issues,  and  profits, 
or  by  mortgage  of  the  said  leasehold  lands  and  tene- 
tnents,  or  by  such  other  ways  and  means  as  should  be 
Mlvisable  in  that  behalf,  forthwith  to  raise  such  sum  and 
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sums  of  money  as  should  be  sufficient  to  defray  the  fine 
and  fines  and  other  charges  of  renewing  the  said  lease  or 
leases,  or  any  future  lease  or  leases  to  be  granted  to  them 
or  him  for  life  or  lives,  or  for  any  term  of  years,  wh^i  and 
as  oflen  as  there  should  be  occasicm,  or  as  such  leasee  had 
usually  been  renewed,  and  from  time  to  time  to  reqew 
the  said  several  leases  accordingly,  for  which  purposes  it 
should  and  might  be  lawful  to  and  fi>r  the  si^d  trustees^ 
their  heirs,  executors,  administrators,  and  assigns^  when 
and  so  often  as  there  should  be  occasion,  or  when  and 
80  oilen  as  the  usual  course  for  the  renewal  of  the  said 
leases  should  require,  to  surrender  the  subsisting  leases^ 
or  the  leases  to  be  thereafter  taken  of  all  or  any  of  the 
premises,  and  to  take  new  leases  of  the  same  premises; 
and  subject  to  the  afores^d  several  trusts  for  the  pro- 
viding for  the  renewals  of  the  leases  of  the  said  leasehold 
premises,  such  trusts  should  by  the  settlement  thereby 
directed  to  be  made  or  declared  of  the  said  premisefl^ 
as  would  best  and  nearest  correspond  with  the  uses  and 
trusts  thereinbefore  directed  to  be  limited  or  declared  af 
and  concerning  the  fee-simple  hereditaments  therein- 
before devised,  so  as  the  same  leasehold  premises  should 
and  might  from  time  to  time  be  held  or  enjoyed  by  the 
person  or  persons  who  for  the  time  being  should  by 
virtue  of  or  under  the  settlement  thereinbefore  directed 
to  be  made  as  aforesaid,  be  entitled  to  the  possession,  or 
the  rents,  issues,  and  profits  of  the  &sad  fee-simple  here- 
ditaments, or  as  near  thereto  as  the  nature  and  quality 
of  the  said  estates  and  the  rules  of  law  and  equity  would 
permit ;  but  in  the  intended  settlement  it  was  to  be  pro- 
vided, that,  for  the  effect  or  purpose  of  transmission,  the 
said  leasehold  premises  should  not  vest  absolutely  in  a  son 
of  any  person  thereby  made  tenant  for  ninety-nine  yearo, 
if  he  should  so  long  live,  of  the  said  fee-simple  heredita- 
ments, until  such  child  attained  the  age  of  twenty-one 
years ;  and  also,  that  if  such  of  the  said  leasehold  pre- 


statement. 


CASES  IN  CHANCERY.  443 

mises  as  were  or  should  be  held  for  a  term  or  terms  of  IH^O. 
Tears,  should  not,  under  the  trusts  thereinbefore  con- 
tained, vest  absolutely  in  some  child  or  grandchild  of  his 
said  nephew,  the  sud  trustees,  their  executors,  adminis- 
trators, and  assigns,  should  stand  and  be  possessed  of  and 
interested  in  the  said  leasehold  premises,  in  tiust  for  his 
nephew,  the  said  John  Janes,  his  executors,  administra- 
tors, and  assigns,  for  his  and  their  use  and  benefit  And 
the  testator  declared  that  such  intended  settlement 
should  contain  a  power  for  the  trustees,  their  executors, 
&a,  to  lease  the  premises  comprised  in  the  said  lease  or 
leased  for  any  period  not  exceeding  twenty-one  years, 
without  fine ;  a  provision  for  applying  a  competent  part 
of  the  rents  and  profits  to  the  maintenance  of  the  per- 
sons for  the  time  being  entitled  under  the  settlement ; 
for  the  investment  of  the  surplus,  upon  the  trusts  there- 
inafter declared,  of  the  residuary  personal  estate ;  and  a 
power  of  jointuring ;  and  such  further  and  other  clauses, 
dedarations,  and  agreements  conformable  to  the  spirit, 
true  intent,  and  meaning  of  that  his  will,  or  the  settle- 
ment so  to  be  made  as  aforesaid,  as  the  said  trustees  or 
the  survivor  of  them,  or  the  executors,  administrators, 
or  assigns  of  such  survivor,  should  think  proper.  And 
the  testator  gave  to  the  same  trustees,  their  executors, 
&a,  all  other  his  personal  estate  whatsoever,  not  specifi- 
cally bequeathed,  upon  trust,  to  call  in  and  convert  and 
invest  the  same  in  the  purchase  of  other  lands  as  therein 
mentioned,  and  to  settle  and  assure  such  other  lands  to 
the  uses  thereinbefore  declared  of  and  concerning  the 
said  devised  lands  and  hereditaments,  or  as  near  thereto 
as  the  nature  of  the  estates,  the  deaths  of  the  parties, 
and  other  intervening  circumstances  would  then  admit 
of;  and  the  testator  appointed  the  same  trustees  to  be 
executors  of  his  will. 

The  testator  died  in  April,  1805.     William  Jones,  his 
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great  nephew,  was  then  seven  years  of  age.  The  trris^ 
tees  entered  into  possession  of  the  estates,  and  accnnm<« 
lated  the  rents,  profits,  and  income  of  the  freehold  and 
leasehold  estates,  and  the  residuary  personal  estate  to  a 
large  amount.  The  trustees,  also,  in  May,  1808,  exe- 
cuted indentures  of  lease  and  release  for  the  purpose  of 
settling  the  estates  according  to  the  trusts  of  the  will 
Under  subsequent  appointments,  the  Defendants,  John 
Jones  and  WiUiam  Vaughan^  were  the  substituted  trus^ 
tees  of  the  estates. 


William  JoneSy  the  great  nephew,  attained  his  majority 
on  the  1st  of  December,  1819. 


Some  of  the  leasehold  estates  of  the  testator  were 
held,  for  lives,  under  the  Bishop  of  Gloucester ^  and  were 
of  the  value  of  about  650/.  a  year,  after  deducting  the 
reserved  rent  of  8/.  a  year ;  and  other  parts  of  such 
leasehold  estates  were  held  for  years  under  the  dean  and 
chapter  of  Bristol,  and  were  of  the  value  of  about  4501 
a  year,  after  deducting  the  reserved  rent  of  34/.  13*. per 
annum.  The  leaseholds  for  lives  were  usually  demised 
for  three  lives,  renewable  on  payment  of  a  fine  on  the 
failure  of  any  one  or  two  of  the  lives ;  and  the  lease- 
holds for  years  were  demised  for  twenty-one  years,  re- 
newable on  payment  of  a  fine  at  the  end  of  every  seven 
years.  The  three  lives  upon  which  the  rectory  and 
tithes  of  Newport  were  held  at  the  death  of  the  testator, 
all  subsisted  until  July,  1840,  when  one  of  the  lives 
dropped,  leaving  the  two  survivors  of  the  req)ective 
ages  of  60  and  73  years.  The  trustees  thereupon  agreed 
with  the  Bishop  of  Gloucester  for  the  renewal  of  the 
lease  for  4000/.,  by  the  addition  of  another  life ;  and  in 
consideration  of  that  sum,  and  the  surrender  of  the 
former  lease,  a  new  lease,  dated  the  28th  of  August, 
1841,  for  the  three  lives,  was  granted  to  the  trustees. 
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The  lease  held  of  the  dean  and  chapter  of  Bristol,  had  lajc. 
been  granted  to  the  testator  in  November,  1802,  for 
twenty-one  years,  and  the  same  was  renewed  by  the 
trustees  in  November  1809,  for  a  term  of  twenty-one 
years,  on  payment  of  a  fine  of  854/.  1 0^.  7rf. :  in  November, 
1816,  on  a  fine  of  1205i  0^.  6d. ;  in  November,  1823, 
(after  the  majority  of  William  Jones,)  on  a  fine  of  950/,; 
in  November,  1830,  on  a  fine  of  1100/. ;  and  in  Sep- 
tember, 1840^  on  a  fine  of  2350/. ;  making  together, 
6459JL  \\s.  Id.y  exclusive  of  costs.  The  sums  thus  paid 
by  the  trustees  for  fines  were,  until  the  majority  of  fVil" 
Ham  Jones f  paid  out  of  the  accumulated  rents  and  profits 
of  the  freehold,  leasehold,  and  residuary  personal  estate, 
and^  after  the  majority  of  William  Jones,  out  of  the 
capital  of  the  trust  funds  in  the  hands  of  the  trustees. 

William  Jones  had  several  children.  The  bill  was 
filed  by  Reginald,  his  eldest  son,  an  infant,  the  first  ex- 
pectant tenant  in  tail  in  remainder  of  the  estates  un- 
der the  will  and  settlement.  The  bill  charged,  that, 
when  the  trustees^  in  November,  1816,  renewed  the 
lease  from  the  dean  and  chapter  of  Bristol,  they,  beiug 
then  in  j)OSsession  of  the  rents  and  profits  of  the  pre- 
mises comprised  in  the  lease,  ought  forthwith  to  have 
begun  to  put  by  or  reserve  out  of  such  rents  and  profits, 
a  fund  towards  the  next  septennial  renewal ;  and  such 
fines  being  considered  as  divided  into  seven  parts,  one 
seventh  part  ought  to  have  been  put  by  or  reserved  out  of 
each  year's  rents  and  profits  by  the  trustee,  until  Decem- 
ber, 1819,  and  by  the  Defendant,  William  Jones,  the  tenant 
for  life  in  possession,  after  that  time :  that  when  the  lease 
was  renewed  in  November,  1823,  the  950i  then  paid, 
ought  not  to  have  been  wholly  paid  out  of  the  capital  of 
the  trust  funds  in  the  hands  of  the  trustees,  but  should  have 
been  apiwrtioncd  between  the  trustees  and  William  Jones, 
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1846.  according  to  the  respective  periods  of  their  enjoyment  of 
the  premises  since  the  renewal  of  181 65  namelj,  a  little 
more  than  three  seventh  parts  by  the  tmstees,  and  some- 
thing less  than  four  seventh  parts  by  the  Defendant, 
suutmeni.  JViUiam  Jones ;  and  as  to  the  fines  pwd  for  the  renewals 
of  the  same  lease  in  1830  and  1840,  and  for  the  renewal 
of  the  lease  from  the  Bishop  of  Gloucester  in  1841,  thai 
the  same  ought  to  have  been  wholly  paid  or  borne  hj 
the  Defendant;  Wiltiam  JoneSy  and  no  part  by  the  trus- 
tees ;  or,  otherwise,  that  the  fine  paid  on  the  renewal 
of  the  lease  for  lives  in  1841,  should  be  oonddered 
to  have  been  raised  as  or  by  way  of  mortgage  of  soch 
leaseholds  for  lives,  in  which  case  the  Defendant,  WUBam 
Jonesy  as  such  tenant  for  life,  ought  to  pay  or  keep  down 
the  interest  on  the  amount  of  the  fine  during  his  life; 
and  that  his  estate,  after  his  decease,  would  be  liaUe  to 
contribute  such  further  sum  as  with  the  ajinuid  interest 
would  be  equivalent  to  the  relative  duration  of  his 
future  enjoyment  of  the  renewed  estate,  as  such  t^iant 
for  life  in  possession ;  or  otherwise  that  the  amount  d* 
benefit  derived  by  the  Defendant,  William  JoneSj  firom 
such  renewal  should  now  be  ascertained,  by  first  putting 
a  value,  as  on  the  28th  of  August,  1841,  (the  date  of 
the  renewed  lease,)  on  the  joint  duration  of  the  lives  of 
the  Defendant,  William  Jones,  and  of  the  then  cestuis  que 
vie  (or  the  longest  liver  of  them),  and  next,  putting  a 
value,  as  on  the  same  day,  on  the  joint  duration  of  the 
lives  of  the  Defendant,  William  Jones,  and  the  same  cecteu 
que  vie,  and  William  Beaumont,  the  new  cestui  que  m 
(or  the  longest  liver  of  them),  and  by  taking  the  differ- 
ence, or  excess  of  value,  as  the  measure  of  benefit  de- 
rived to  the  Defendant,  William  Jones. 

The  bill  prayed  that  the  trusts  of  the  will  might  be 
carried  into  execution,  and  that  the  Defendant,  WiWam 
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Jone9y  might  be  decreed  to  account  for  and  pay  to  the 
Defendants,  the  trustees,  a  proportionate  part  of  the  re- 
newal fineSy  and  the  costs  incurred  in  and  about  such 
renewab ;  or  that  he  might  be  decreed  to  bear  a  pro- 
portionate part  of  the  fine  paid  on  the  lease  of  1841,  by 
charging  the  same  by  way  of  mortgage  on  the  premises, 
the  Defendant,  William  JoneSy  keeping  down  the  interest 
at  4il  per  cent,  and  his  estate  being  liable  at  his  decease 
to  contribute  such  further  sum  as,  with  such  yearly  in- 
terest, should  be  equivalent  to  the  relative  duration  of 
Us  enjoyment  of  the  renewed  estate ;  or  that  the  relative 
proportions  of  the  fine  might  be  ascertained  by  valuation 
as  aforesud ;  and  that  the  Defendant,  WilUam  Jones y  might 
be  decreed  to  provide  for  and  secure  the  payment  of  the 
8om  for  which  his  estate  should  be  liable  at  lus  decease. 
The  bill  also  prayed  a  declaration,  whether  the  settle- 
ment of  May,  1808,  was,  in  certain  points,  a  due  exe- 
cutiom  of  the  trusts  of  the  wilL 

The  facts  were  not  in  dispute,  and  the  Defendant, 
fFilUam  Janes,  the  tenant  for  life,  as  well  as  the  trustees, 
submitted  the  question  to  the  Court. 


1846. 


SMemtni. 


Mr.  Walker  and  Mr.  F.  Bayley,  for  the  Plaintiff. — 
The  case  of  temporary  interests,  for  life  or  years,  where 
the  recurring  payments  are  necessary  to  preserve  the 
estate,  is  wholly  different  from  the  interests  of  successive 
parties  in  an  equity  of  redemption ;  there  the  owner  of 
the  corpus  properly  takes  the  mortgaged  debt  with  the 
corpus,  and  the  tenant  for  life  bears  the  interest  only  (a); 
but  on  renewals  of  leases  for  lives  or  years,  the  tenant  for 
life  is  not  only  bound  to  pay  the  interest,  during  his  en- 
joyment (which  applies,  however  long  or  short  may  be  the 
duration  of  such  enjoyment),  but  he  is  liable  also  to 
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have  charged  upon  him  a  due  proportion  of  the  benefit 
he  takes  in  the  estate  by  the  application  of  the  prindpal 
paid  for  the  purchase  of  the  renewed  interest :  WhiU  v. 
White  (a).  The  question  is,  when  and  how  the  amount 
of  that  additional  proportion  of  the  burden  is  to  be 
ascertained?  The  general  rule^  in  cases  of  leases  for 
lives>  is  to  permit  the  entire  fine  to  be  raised  by  mort-' 
gage,  and  to  require  the  tenant  for  life  to  eontribute  m 
proportion  to  the  benefit  which,  in  the  eyent,  he  derives 
from  the  renewal ;  and  as  to  leases  for  years^  the  rule  is 
to  lay  by,  out  of  the  annual  produce,  by  anticipation,  a 
sufficient  sum  to  provide  for  the  fine.  It  is  clear,  that 
if  the  fines  be  apportioned  on  the  produce  of  each  year, 
the  party  entitled  for  the  time  being  to  the  rents  and 
profits,  will  bear  his  proper  share,  and  no  more.  But 
where  the  amount  of  the  fine  and  the  time  of  renewal  is 
uncertain,  as  in  leases  for  lives,  or  cases  where  the  finee 
are  arbitrary,  and  it  is  impossible  to  set  aside  annnallf 
the  simi  which  will  be  actually  necessary,  the  Court 
cannot  determine  ab  ante  the  proportions  chargeable 
upon  the  successive  interests  without  the  hazard  of  a 
wrong  determination  (&).  And  where  a  proportion  of 
the  fine  cannot  be  laid  aside  year  by  year,  the  respective 
proportigns  of  the  tenant  for  life  and  remidnder-man 
cannot  be  known,  until  the  death  of  the  tenant  for  life 
has  ascertained  the  extent  of  the  benefit  which  he  has 
derived  from  the  anticipated  payment.  Even  then  we 
arrive  rather  at  the  amount  of  the  benefit  which  the 
remainder-man  possibly  may,  than  that  which  be  must 
necessarily  derive  from  the  renewal,  for^  as  said  by 
Lord  Eldon  (c),  ^^  the  actual  interest  the  remwider-man 
takes  may  be  nothing  more  than  the  opportunity,  that 
the  lease  renewed  in  prcesenti  has  secured,  to  apply  at 
the  end  of  that  term  for  another  renewal '^     Ini%A^ 


(o)  4Ves.  24;  5  Ves.  554; 
9  Ves.  564,  560.  S.  C. 


(h)  9  Ves.  556, 
(c)  9  Ves.  557. 
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ingak  v.  Lawson  (a),  the  tenant  for  life  was  under  no         \S4S. 
obligation  to  renew  the  lease.    In  Stone  v.  TJieed  (i),  the       ^T^ — ' 
result  was^  that  the  fine  was  paid  out  of  the  accumulated  v. 

fund,  which  consisted  of  the  income  ;  and  in  subsequent         ' 

cases  that  course  has  been  followed;  and  where  there  has  -^'•^«»^'- 
been  a  direction  to  renew,  and  no  fund  expressly  pro- 
vided, the  fines  have  been  charged  upon  the  rents  and 
profits  of  the  premises :  Lord  Montford  v.  Lord  Cado^ 
gan  (c),  Lord  Milsintown  v.  Earl  Portmore  {d).  Earl  of 
Shaftesbury  v.  Duke  of  Marlborough  (e).  If  the  testator 
or  settlor  points  out  a  particular  fund,  or  directs  that  the 
fines  are  to  be  raised  in  a  certain  manner,  his  direction 
wiU  be  pursued:  Playters  v.  Abbott {f\ — which  case,  it 
must  also  be  observed,  related  to  fines  upon  the  admis- 
sion to  copyhold,  which  suggests  different  considerations. 
The  introduction  of  alternative  modes  of  raising  the 
fines,  or  giving  the  trustees  express  power  to  mortgage 
the  estate  for  that  purpose,  does  not  affect  the  relative 
rights  of  the  parties.  The  trustees  are  not  thereby 
audiorized  to  proceed  to  a  sale,  nor  are  they  bound  to 
proceed  by  way  of  mortgage,  nor  have  they  thought 
proper  to  exercise  their  power  in  that  respect.  In  the 
absence  of  any  express  or  definite  direction,  the 
Court  will  pursue  the  modem  rule,  which  has  been 
to  apportion  the  charge  between  the  tenant  for  life 
and  the  remainder-man  according  to  their  interests  in 
the  premises:  AUan  v.  Backhouse {g\  Greenwood  v. 
Evans  (A),  Reeves  v.  Creswick  (1).  This  has  been  done 
either  by  giving  to  or  requiring  from  the  tenant  for  life, 
security,  as  the  case  might  be:  it  is,  in  fact,  only  a 
modification  of  the  general  rule,  which  throws  the  charge 

(a)  1  Bro.  C.  C.  441.  (e)  2  Myl.  &  K.  111. 

{b)  2  Bro.  C.  C.  243.  (/)  2  Myl.  &  K.  97. 

(c)  19  Ves.  636 ;  ^.  C.  17.  (g)  2  Ves.  &  B.  Q6. 

Yes.  485.  {h)  4  Beav.  44. 

(<l)  5  Madd.  471.  (i)  3  Y.  &  C.  715. 


450 


CASES  IN  CHANCERY. 


1846. 


Argummi, 


upon  the  rents  and  profits.  In  interests  of  this  natore, 
which  are  not  of  necessity  permanent,  and  yet  are  not 
to  be  the  subject  of  converraon^  there  is  nothing  whidi 
can,  strictly  speaking,  be  deemed  corpus,  as  distii^uished 
from  rents  and  profits.  The  application  of  the  trust 
funds  hitherto  made  in  the  payment  of  the  fines,  is  not 
in  accordance  with  the  manner  of  providing  for  the  fines 
pointed  out  by  the  testator,  nor  with  any  role  adq[>ted 
by  this  Court  The  fines  must  in  some  way  be  raised 
out  of  the  rents  and  profits  of  the  leasehold  prNnisee^ 
which  are  the  subject  of  renewal. 


Mr.  Tifiney  and  Mr.  Campbell,  for  the  Defenduit 
WUUam  Jon/u,  the  tenant  for  life. — The  proper  oomw 
in  this  case  is  to  raise  the  fines  by  a  mortgage  of  the 
estate,  throwing  upon  the  tenant  for  life  the  duty  of  keep- 
ing down  the  interest  only :  Bucheridge  y.  Ingram  {a). 
It  is  not  accurate  to  say  that  the  Court  has  kud  down 
any  general  rule  with  regard  to  the  af^xntionment  of 
renewal  fines,  and  certainly  it  b  incorrect  to  say  that 
the  rule  of  apportionment  has  been  according  to  the 
actual  benefit  dmved  by  tiie  successive  owners  of  the 
property.  In  some  of  the  ecoiier  cases,  the  division  of 
the  fines  into  thirds,  and  the  apportionment  of  two- 
thirds  to  one,  and  one-third  to  the  other  party,  is  men- 
tioned; but  that  is  clearly  not  the  rule:  Ntghtingah  v. 
Zmwsoh  (&).  It  might  perhaps  have  been  a  proper  appor- 
tionment in  some  particular  case,  and  was  ailerwards  in- 
accurately referred  to  as  a  rule.  In  examining  the  au- 
thorities on  the  present  question,  the  cases  in  whiidi  the 
renewals  have  not  been  directed  by  tlie  autJior  of  the 
trust  must  be  excluded.  This  disposes  of  Beeves  v. 
Creswick  (e),  and  Bull  v.  Birhbeck  (rf).  The  other  cases 
may  be  divided  into  three  classes.     The  first  conmsts  of 


(o)  2  Ve8.jun.652. 
(6)  1  Bro.  C.  C.  440. 


(c)  3  Y.  &  C.  716. 
{d)  2  Y.  &  C.  C.  C.  447. 
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cases  in  which  the  cost  of  renewals  has  been  hdd  to  be 
chargeable  on  the  rents  and  profits :  Stone  v.  T%eed  (a), 


1846. 


(a)  This  case  was  examined 
by  Mr.  Campbell,  to  whom  the 
reporter  is  indebted  for  the  fol- 
lowing note : — 

Stone  v.  Tubed,  2  Dro.  C. 
C.  243;  Reg.  Lib.  1786,  fo. 
689.  The  will  was  dated  the 
20th  of  May,  1776  (not  1786). 
After  the  direction  to  the  trus- 
tees from  time  to  time  to  re- 
new the  lease  and  add  new 
lives  if  they  could  obtjun  such 
lease,  there  followed  a  decla- 
ration in  the  will,  ^^  that  such 
new  lease  or  leases  should 
be  subject  to  the  same  trusts 
and  conditions  as  before  men- 
tioned ;"  and  then  followed  the 
power  to  place  out  at  interest 
^the  overplus  of  the  rents." 
The  Defendant,  Bridgii  Wad- 
notky  the  annuitant,  was  made 
a  party,  as  the  testator's  heir- 
esB-at-law.  In  addition  to  what 
ia  stated  in  Brown's  Report, 
of  the  original  decree  at  the 
BoUs,  such  decree  declared 
—that  the  rents  and  profits 
of  the  freehold  and  leasehold 
estates  accrued  and  to  accrue 
since  the  death  of  Afin  Wod- 
noth^  belonged  and  would  be- 
long to  the  then  Defendant, 
Bridget  Wodnoth^  the  heir-at- 
law  of  the  testator,  subject  to 
the  two  annuities,  or  such  part 
thereof  as  the  clear  residue  of 
the  personalty  would  not  be 
sofficient  to  satisfy,  until  some 
other  person  should  become  en- 
titled to  receive  the  same  upon 
the  contingencies  in  the  will 
mentioned;  and  the  Court  di- 


rected an  account  of  such  rents 
and  profits.  By  the  JUastet^s 
Report  it  appeared  that  such 
rents  of  the  leaseholds  were 
818/.,  and  of  the  freeholds,  578/. 
Bawles^ihe  second  life,  dropped, 
after  the  deci-ee,  in  August, 
1786,  and  the  renewal  was  made 
on  the  12th  of  March,  1787. 
The  cause  came  before  Lord 
Thurlow^  for  further  directions, 
in  July,  1787»  when  tlie  Court 
declared  —  that  the  rents  and 
profits  of  the  freehold  and 
leasehold  estates  and  the  inter- 
est of  the  personal  estate  not 
specifically  bequeathed,  were 
applicable  to  the  renewal  of  the 
lease  under  which  the  estate  at 
Wetibury  was  held,  in  manner 
hereinafter  mentioned.  And  it 
appearing  that  one  of  the  lives 
dropped  in  May,  1780,  in  the 
lifetime  of  Ann  Wodnoth,  and 
that  222/.  17s,  lOi.  was  paid  on 
filling  up  such  lease,  the  Court 
did  declare  that  the  rents,  and 
the  interest  of  personalty, which 
accrued  after  that  period  during 
the  life  of  Ann  Wodnotk,  were 
applicable,  as  fiur  as  they  would 
extend,  to  make  good  the  said 
222/.  17s,  lOc/.,  and  it  was  or- 
dered that  the  same  be  answered 
by  her  executors,  they  admit- 
ting aasetef,  and  that  the  defi- 
ciency be  made  good  out  of  the 
said  818/.  and  573/.  (being  the 
rents  accrued  after  the  death  of 
Ann  Wbdnoth),  and  it  was  or- 
dered that  the  residue  of  these 
two  sums  be  paid  to  the  execu- 
tor of  Bridget  fVodttoih.    And 


Argmmmt. 
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Lord  Montford  v.  Lord  Cadoffan,  Lord  Mihintovm  v.  Earl 
Portmore,  Earl  of  Shaftesbury  v.  Duke  of  Marlborough 
The  second  class  are  cases  where  the  renewals  haye 


Arffument, 


it  being  alleged,  that,  on  the 
16th  of  August,  1786,  another 
life  dropped,  and  that  Bridget 
Wodnoth  died  on  the  12th  of 
October,  1786,  and  that  on  the 
12th  of  March,  1787,  a  new 
life  was  added  at  the  cost  of 
222/.  17^.  10<^.,  which  was  paid 
by  the  Plaintiff,  the  Court  did 
declare — it  appearing  the  inter- 
est of  the  residuary  personalty 
was  not  sufficient  to  pay  the 
two  annuities,  that  the  rents  of 
the  freehold  and  leasehold 
estates  accrued  after  the  16th 
of  August,  1786,  in  the  life  of 
Bridget  Wodnothy  were  appli- 
cable to  make  good  the  same, 
and  it  was  referred  back  to  the 
Master  to  carry  on  the  account 
of  rents,  distinguishing  those 
before  the  16th  of  August, 
1786,  from  those  after  that  date; 
and  it  was  ordered  that  those 
accrued  before  that  date  be  paid 
to  the  executor  of  Bridget 
Wodnothy  and  those  accrued 
afterwards  to  the  Plaintiff,  in 
part  of  the  said  last-mentioned 
sum  of  222/.  VJs.  lOi.  so  paid 
by  her  (the  Plaintiff). 

On  the  above,  it  b  to  be  ob- 
seiTed,  that  Bridget  Wodnothy 
as  heiry  ou  the  death  of  Ann 
Wodnothy  became  tenant  for 
her  own  life,  not  under  the 
will,  but  by  act  of  law,  with 
remainder  under  the  will  to 
her  children,  if  she  should  have 
any.  She  had  none,  in  fact, 
so  that  on  her  death  the  re- 
mainder took  effect  in  favour 


of  the  Plaintiff,  Catherine  L, 
Stone,  But  the  gift  to  the 
Plaintiff  was  only  to  take 
effect  from  and  after  the  death 
of  Bridget  Wodnothy  in  case 
Bridget  should  die  leaving  no 
child.  The  will  left  entirely 
undisposed  of,  the  surplus  rents 
to  accrue  during  the  life  of 
Bridget  Wodnothy  after  paying 
her  own  annuity  of  100/.  a  year, 
and  the  other  annuity  of  80/.  a 
year.  And  these  surplus  rents 
so  undisposed  of,  devolved  to 
herself  during  her  life,  in  her 
character  of  heir-at-law.  One 
of  the  cestui  qui  vies  in  the 
lease  died  in  May,  1780;  [.and 
Ann  Wodnothy  the  first  tenant 
for  life  under  the  will,  died  in 
August,  1780.  The  first  ques- 
tion, therefore,  was,  how  much 
Ann  ought  to  have  contributed 
to  the  inserting  a  new  lifet 
This  question  Lord  Thurlim 
answers  by  saying,  that  the 
whole  rents  and  interest  from 
May  to  August,  1780,  as  far  as 
they  will  go,  ought  to  be  applied 
to  make  good  the  renewal  fine; 
and,  as  they  were  insufficient, 
he  directs  Bridgety  who,  as 
heir,  became  entitled  to  the 
next  estate  for  her  life,  to  bear 
the  deficiency  out  of  the  rents 
accruing  to  her  after  the  death 
of  Ann,  Thus,  the  income 
alone  bears  the  whole  expense 
of  the  first  renewal,  and  the 
tenant  in  remainder  contributes 
nothing,  although  in  1786  she 
succeeds  to  the  benefit  of  the 
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been  held  chargeable  on  the  corpus:  Playters  v.  Abbott         i84o. 
The  third  class^  where  the  charge  has  been  apportioned 
partly  on  the  corpus^  and  partly  on  the  rents  and  pro- 
renewed  life.    The  burthen  has  tend,  and  in  the  latter  case  the      Argument, 
been  chiefly  borne,  not  by  any  remainder- man  most  bear  the 
tenant  for  life  under  the  will,  deficiency. 
but  by  the  heir-at-law,  who  Comparing    the    Registrat^s 
took  an  undbposed  of  estate  for  Book  with  the  report  (2  Brown, 
her  own  life  by  descent.    The  C.  C,  p.  247),  a  doubt  may 
Chancellor  treats  her  as  if  she  arise  whether    Lord    Thurlow 
were  a  tenant  for  life  under  the  intended  that  the  decree  should 
will.  be,  as  it  was,  finally  entere<l. 
Another  cestui  que  vie  in  the  The  report  in  Brown  is  con- 
lease  died  in  August,  178B,  in  the  fused,  and  the  marginal  note  is 
lifetime  of  Bridget^  who  herself  incorrect.    Taking  as  a  guide 
died  in  October,  178C  ;  and  the  the  Registrar's  Book,  the  case 
second  question  was,  how  much  may  be  explained.  Lord  Thur- 
Bridget  ought  to  have  contri-  low  seems  to  have  founded  him- 
boted  to  the  inserting  a  new  selfon  the  direction  given  to  the 
lifc^  which  was  done  at  the  cost  trustees  to  renew, — the  direc- 
of"  the  remainder- man  ?    This  tion,  that  the  new  lease  should 
question  Lord  Sn^tir^to  answers,  be  subject  to  the  same  trusts, 
as  he  did  the  former,  by  saying,  and  the  power  to  the  trustees 
that  the  rents  accrued    from  to  place  out  "  the  overplus"  of 
August  to  October,  1786,  as  far  the  rents  and  profits.    He  con- 
as  they  will  go,  ought  to  be  sidcred,    no    doubt,  that   this 
applied  to  make  good  the  re-  word  "  overplus"  was  to  be  ex- 
newai  fme.    In  October,  178C,  plained  by  the  preceding  direc- 
thc  remainder  in  favour  of  the  tion  to  renew,  and  that,  there- 
Plaintiff  came  into  possession,  fore,  the  testator's  meaning  was, 
and  the   PlaintifiP   must    bear  first,  to  renew  in  all  cases  out 
the    deficiency  after  applying  of  the  rents  and  profits;  and, 
Bridgets  rents.  secondly,  to  lay  out  the  over- 
The     principle,     therefore,  plus  of  the  rents  and  profits 
adopted  by  Lord  Thurlow,  is  (after  the  death  of  A,  and  dur- 
one  which  would  in  effect  place  ing  the  life  of  B,).    It  is  true, 
the  whole  burthen  of  the  re-  as  he  observes,  that  **  no  dispo- 
newals  on  the  tenant  for  life,  sition  is  made  of  the  accumula- 
If  the  whole  rents  accruing  to  tion" — meaning  the  fund  which 
the  tenant  for  life  from  the  would  have  accumulated  by  the 
day  the  life  drops,  are  sufiicient  laying   out    the    **  overplus." 
to  pay  for  the  renewal,  they  are  There  was,  in  fact,  no  accumu- 
to  be  applied  for  that  purpose ;  lated  fund.   The  interest  which 
if  insufficient,  they  are  to  be  descended   to  the   heir-at-law 
applied,  as  &r  as  they  will  ex-    was  (not  the  whole  rents  and 
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fits:  Allan  v.  Backhouxe,  Greenwood  v.  Evans,  AU 
these  cases  have  proceeded  upon  one  general  and  pre- 
vailing principle,  that  the  intention  of  the  testator  or 


» 


ArfumtfU.     profits,  but)  this  "overplua, 
and  no  more,  during  her  own 
life,  that  interest  being  orer- 
ridden  by  the  previous  direction 
to  the  trustees  to  renew.    Lord 
Thurlow  finds  in  the  terms  of 
the  will  a  scdution  of  the  ques- 
tion  before    him.     He    says 
(according  to  the  Report),  ^*  I 
think  the  terms  of  the  will  bind 
the  trustees  to  apply  the  funds 
[first  accruing  income]  of  the 
estate  for  that  purpose."    He 
considers  that  the  testator  has 
provided  his  own   fund,  and 
has  put  the  burthen  wholly  and 
expressly  on  income,  and  no 
part  on  capital,  and  that  his 
will   must   be   obeyed.     The 
concluding  words  of  the  Report 
are  not  very  clear.    The  pas- 
sage  should    probably    stand 
thus :    "  The  whole  fund  [t . «.] 
the  rents  and  profits  (the  per« 
sonal  estate  not  being  produc- 
tive), must  pay  the  expenses  of 
the  trust.    The  [annual]  pro- 
duce of  the  whole  must  be  first 
paid  to  the  purpose  of  the  re- 
newals."   Sir  Samuel  Ramilly^ 
in  his  reply  in  Alhn  v.  Bad' 
home,  2  Vcs.  &  B.  73,  observes, 
that  ^*  annual"  rents  and  profits 
were  meant.    It  will   be  ob« 
served     that    Lord     TTiurhw 
makes  no  distinction  in  princi- 
ple  between   Ann^    the    first 
tenant  for   life,  and  Bridget, 
who  became  the  second  tenant 
or  quasi  tenant  for  life.    One 
was  actual  tenant  for  life  under 
the  will,  and  the  other   was 


only  intitled  to  an  ^overplus 
of  the  rents  and  profits,"  after 
answering  the  renewals.    Bat 
as  the  trustees  were  to  renew, 
and  out  of  one  and  the  same 
fund,  and  as  it  was  dear  (ac- 
cording to  his  interpreCalioD), 
that,  during  the  life  ofBridget^ 
the  rents  and  profits  were  the 
fund  intended,  Lord  T%miow 
held,  that  the  rents  and  profits 
must  also  have  beenthefiuid  in- 
tended during  the  life  of  Aim, 
It  may  be  collected  from  the 
Report,  as  explained  by  refer- 
ence to  the  Eejffutraf'e  Book, 
that  Lord  Tkurlow  oonanfered 
the  expenses  of  renewal  as  a 
first  chai^  on  the  annnal  rents 
and  profits,  and  as  oTerriding 
all  the  limitations.  This  would 
be   quite    intelligible.     <<The 
whole  fund,"  he  says,  **vix.  the 
rents  and  profits, — ^must  pay  the 
expenses."    But  no  sudi  prin- 
ciple is  worked  out  by  the  decree 
in  the  RegUtrar^a  Book.    The 
decree  does  not  apply  the  whole 
fund — ^namely,  all  the  roiis  and 
profits — but  only  a  small  part 
of  them.    The  decree  merely 
holds  that,  from  the  day  a  life 
drops,  the  rents  accruing  fiem 
and  after  that  diiy  are  the  pro- 
per fund.    One  tenant  fi>r  life 
may   happen   to    outlive  the 
three  lives,  and  may  hold  the 
estate  for  thirty  years,  paying 
nothing.  When  the  next  tenant 
for  life  succeeds,  the  lives  aie 
all  aged,  and  they  may  all  die 
in  the  first  year.    This  tenant 
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author  of  the  trust  had  been  expressed^  and  must  be 
carried  into  efiect  The  Court,  m  each  case,  sought 
for  and  determined  upon  the  construction  of  the  par- 


184G. 


for  life  has  to  pay  out  of  his 
lentfl,  three  fines,  and  may  die 
shortly  afterwards,  haying  re- 
ceived nothing.  If  the  expenses 
of  renewal  are  looked  at  as  a 
first-charge  oveiriding  all  the 
limitations,  it  does  not  follow 
thai  one  tenant  for  life  should 
escape  all  charge,  and  the  next 
tenant  for  life  pay  the  whole. 
If  trustees  are  to  renew — and 
to  renew  out  of  yearly  rents 
and  profits — it  would  seem  that 
tiiey  should  begin,  as  soon  as 
they  take  upon  them  the  trusts, 
to  reserve  or  put  by  something 
yearly,  in  order  to  provide  a 
fund  for  the  event.  If  they 
have  reserved  nothing,  but  the 
tenant  for  life  has,  up  to  the 
time  of  renewal,  received  the 
whole  rents,  and  such  rents  are 
sufficient  in  the  whole  to  meet 
the  renewal  fine,  th^  he,  the 
tenant  for  life,  is  the  party  to 
refund  to  the  trustees  the  ne- 
cessary sum.  He  has  now  to 
pay  off  an  incumbrance  which 
preceded  his  own  beneficial 
enjoyment. 

It  may  be  doubted  whether 
the  decree  in  Stone  v.  Theed 
accurately  worked  out  the  in- 
tention which  Lord  ThurUno 
found,  in  that  case, — to  lay  the 
burthen  upon  the  rents  and  pro- 
fits. The  reasoning  of  Lord 
TkurloWf  as  it  may  be  collected 
from  the  report,  would  seem  to 
lead  to  a  different  result  from 
that  which  is  found  in  the  de- 


cree,— a  result  which  may  be 
thus  expressed, — **  The  direct- 
ion to  renew  is  in  the  nature  of 
a  first  chaise  on  the  rents  and 
profits,  and  whoever  receives 
the  rents  and  profits  must  bear 
that  charge  thereout.  The  tes- 
tator died  in  1778,  leaving  the 
three  lives  full.  The  first  life 
drops  in  1780,  in  the  lifetime  of 
Aftn^  the  first  tenant  for  life, 
and  the  cost  of  renewal  is  2221. 
The  Court  could  not  have  said, 
ab  ante,  what  sum  the  trustees 
ought  to  have  reserved  out  of 
the  rents,  in  order  that  they 
might  be  prepared  with  the  fine 
when  required.  But  now,  it  is 
seen  that  the  trustees  should  in 
each  of  the  two  years  of  the 
tenancy  of  Ann,  and  during  her 
enjoyment  of  tlie  estate,  have 
deducted  from  her  lllL  imtU 
the  life  dropped,,  and  then  they 
would  have  had  the  requisite 
amount  in  hand.  Let  her  estate 
therefore  bear  that  renewal  fine. 
The  next  life  drops  in  the  life- 
time of  her  successor  Bridget, 
who  enjoyed  the  estate  for  six 
years,  and  upon  such  failure  of 
the  life  the  same  fine  is  paid 
as  before.  The  Court  can  now 
determine,  that  the  trustees 
should,  in  each  year  of  her 
tenancy,  until  the  life  dropped, 
have  deducted  from  her  37/., 
and  then  they  would  have  had 
the  requisite  amount  in  hand. 
Thus  the  will  will  be  satisfied, 
and  the   remaindeivman   will 
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ticular  will  or  instrument, — the  fund  which  was  to  be 
appropriated  to  the  charge,  rather  than  applied  any 
general  rule  to  the  case.  The  first  class  of  cases, — 
those  in  which  the  testator  has  charged  the  rents  and 
profits  exclusively  with  the  expense  of  renewal,  are  not 
therefore  authorities  in  this  case,  where  there  is  no  sach 
exclusive  charge.  If  the  cases  of  Lord  Mantfard  v. 
Lord  Cadogany  and  Lord  Milsintoum  v.  Earl  ofPortnwre 
differ  from  the  others  of  this  class,  it  must  be  remember- 
ed, that  they  are  cases  of  settlements,  and  not  of  wills: 
they  are,  however,  expressly  founded  upon  the  particular 
intention.  The  cases  of  the  second  class  are  authori- 
ties for  charging  the  fines  upon  the  corpus^  and  they 
are  relied  upon  by  the  Defendant  in  this  case,  not  as 
establishing  any  general  rule,  but  as  justifying  a  like 
construction  of  this  will. 


bear  nothing.  If  the  Court 
were  to  make  the  first  tenant 
for  life  answer  for  the  rents 
only  for  the  period  after  the  first 
life  drops,  as  she  lived  only 
three  months,  she  in  fact  would 
pay  little  or  nothing,  and  it  is 
not  just  that  the  succeeding 
tenant  for  life  should  pay  the 
whole  deficiency.  The  same 
observation  would  apply  to  the 
second  life,  which  drops  in  the 
lifetime  of  the  second  tenant  for 
life.  The  tenant  for  life  dies 
in  two  months  after,  and  thus 
the  burthen  would  fall  almost 
wholly  on  the  remainder-man. 
Thb  would  not  accord  with  the 
intention  of  the  testator,  for  the 
testator  has  made  a  provision 
which  may  exhaust  the  estate 
of  the  first  taker.  He  sacrifices 
the  intent  of  a  provision  for  the 
first  taker  to  the  original  intent 


»» 


of  keeping  up  the  estate.* 

The  case  oiSUme  t.  7%eedy  ii 
the  root  of  the  doctrine  with 
respect  to  the  fund  for  renewi^ 
fines,  where  renewals  are  di- 
rected  by  the  will.  As  explain- 
ed, that  case  seems  to  be  an 
authority  for  the  deci^on  in 
Shnftedury  v.  2^  Duie  of 
MarJhoroughy  with  this  differ- 
ence, that  Sir  Jchn  Leack  car- 
ried out  the  principle  to  its 
consequences.  He  found  an  in- 
tention in  the  will  that  the  costs 
of  renewal  should  override 
every  beneficial  estate,  and  the 
Duke  of  Marlborough,  the  first 
tenant  for  life,  having  received 
rents  and  profits  sufficient  to 
answer  the  renewal  fine,  he  held 
that  the  Duke  had  only  bone 
a  burthen  properly  chaigeaUe 
upon  him  in  respect  of  his 
estate. — J.  C. 
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Allan  V.  Backhouse  {a)  is  a  case  which  stands  alone. 
It  was  the  case  of  a  lease  for  lives,  with  a  direction  to 
renew  out  of  the  rents  and  profits,  and  a  declaration 
that  the  renewed  leases  should  be  held  upon  the  same 
trusts.  There  is,  apparently,  no  reason  why  it  should 
not  have  been  governed  by  Stone  v.  Theed.  The  tenant 
for  life  inserted  two  new  lives^at  his  own  expense,  and 
then  filed  his  bill  against  the  trustee  and  the  remainder- 
man^  praying  that  he  might  be  declared  an  incumbrancer 
for  the  amount,  or  some  part  thereof.  No  such  bill 
seems  to  have  been  filed  in  any  previous  case.  If  the 
rule  be,  as  it  is  argued  on  the  other  side,  to  apportion 
the  fine  according  to  the  actual  enjoyment  of  the  pro- 
perty, the  answer  to  the  suit  was  obvious.  "  Wait  and 
see  the  event.  The  new  lives  which  you  have  added 
may  be  exhausted  by  your  own  tenancy.  The  remain- 
derman may  possibly  derive  no  benefit  from  your  re- 
newaL  At  your  death  it  will  be  ascertained  whether 
the  remainderman  is  your  debtor  in  respect  of  the 
renewal,  and  if  he  be  so,  the  estate  will  remain  as  your 
security  for  the  debt"  Sir  Thomas  Plumer^  however, 
according  to  the  report  of  his  judgment,  held  that  the 
amount  of  the  renewal  fine  ought  to  be  raised  by  sale  or 
mortgage,  and  that  there  must  be  an  inquiry,  ^^  what 
proportion  of  the  capital,  as  well  as  the  interest,  with 
reference  to  the  benefit  derived  by  the  tenant  for  life,  is 
to  be  paid  by  him"  (i).  The  decree,  as  drawn  up,  di- 
rected an  inquiry,  "how  much  of  the  said  fine,  fees, 
and  expenses,  with  reference  to  the  interest  of  the  plain- 
tiff in  the  said  estates,  ought  to  be  borne  and  paid  by 
him.''  This  decree  was  affirmed  by  Lord  Eldon,  on 
appeal  (c).     The  actual  benefit  derived  by  the  tenant 
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(a)  2  y.  &  D.  65.  only  report  of   Lord    Eldon's 

{b)  Id.  79.  judgmeDt,  in  print,  is  contained 

(c)  Lin.  Inn,  August   7th,  in  the  Law  Magazine,  Vol.  26, 

1821.    It  is  believed  that  the  p.  112.    London,  1841. 
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for  life  oould  not,  it  is  clear,  be  asoertaiiied  in  his  life- 
time. At  the  time  of  the  inquiry  he  had  derived  no 
benefit:  one  of  the  eestuis  que  vie  at  the  deatii  of  the  tes- 
tatrix was  still  in  existence,  and  being  still  only  twenty- 
nine  years  of  age,  he  might  very  posably  survive  the 
tenant  for  life;  in  which  case  the  latter  could  never  de- 
rive any  actual  benefit  from  the  renewal.  The  mterea 
of  the  plaintiff  was  that  of  beneficial  owner  of  the 
estates  for  his  own  life ;  but  that  in  itself  afforded  no 
guide  in  determining  how  much  of  the  fine  he  should 
bear.  It  is  clear,  therefore,  that  the  decision  in  AlUm 
V.  Backhouse  is  not  founded  upon  the  reasoning  in  Whik 
V.  Whitey  and  is  not  in  accordance  with  what  it  has  been 
said  is  the  modem  rule  of  apportionment.  The  result  of 
the  decree  was,  that  the  tenant  for  life  was  made  to 
bear  31322.  as  his  portion  of  the  fines  and  expenses,  and 
the  remainderman  3724/.,  and  the  costs  of  the  suii^ 
as  his  portion  of  the  expense  of  the  renewal,  at  a  time 
when  it  was  wholly  uncertain  whether  one,  or  whidi 
of  the  parties  would  receive  any  benefit  from  the  re- 
newed lease  (a).  In  Greenwood  v.  Evans  {b\  the  trost 
was  to  renew  ^^  out  of  the  rents  and  profits  of  the  pre- 
mises, or  by  mortgage  thereof,  if  foimd  expedient'^ 
The  trustees  renewed  by  inserting  a  new  life  in  the 


(a)  The  Master,  by  his  re- 
port, in  Allan  y.  Bcickhouse^ 
16th  Dec.  1823,  found  that 
6654/.  2s.  Ad,  was  properly 
paid  by  the  Plaintiff  as  the  fine 
on  renewal,  and  202/.  6s,  lOc/. 
for  the  fees  and  expenses  at- 
tending the  renewal,  making 
together  6856/.  8«.  2d, ;  that, 
with  reference  to  the  interest 
of  the  Plaintiff  in  the  estates, 
the  sam  of  3132/.  ought  to 
be  borne  and  paid  by  the 
Plaintiff  as  his  proportion  of 


the  6856/.  89.  2d.,  which  left 
3724/.  8ff.  2d,y  which  sum  of 
3724/.  8ff.  2d.,  together  with 
454/.  16ff.  4td,y  the  costs  of  the 
several  parties  of  the  suits  as 
taxed,  &c.,  pursuant  to  the 
said  decree,  amounted  to 
4179/.  49.  Qd.,  ''  which  said 
sum  of  4179/.  4«.  6cf  .  is  to  be 
raised  by  sale  or  mortgage  of 
a  competent  part  of  the  said 
devised  estates,  pursuant  to  the 
directions  of  the  said  decree." 
{h)  4  Bear.  44. 
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plmoe  of  the  testator,  who  was  hunself  a  oestui  que  vie 
with  two  others ;  and  for  this  purpose  they  borrowed 
money  on  security.  Two  thirds  of  the  rents  went  to 
one  daughter,  Mrs.  Evanses  trustees,  during  certain 
fives ;  the  other  third  went  to  another  daughter,  Mrs. 
JBowky  for  life.  At  the  suit  of  the  trustees,  the  Master 
of  the  Bolls  declared  that  the  sum  pidd  for  renewal 
was  a  charge  upon  the  premises,  and  that  the  interest 
should  be  paid  by  the  tenants  for  life ;  that  the  trustees 
of  Mrs.  Evans  ought  to  bear  a  proportion  of  the  charge 
with  reference  to  the  benefit  derived  by  them  from  the 
renewal, — the  amount  of  such  benefit  to  be  ascertained 
by  the  Master,  who  was  also  to  state  how  the  ultimate 
payment  of  such  amount  might  be  best  secured  or  pro- 
vided for,  and  whether  the  Defendant,  Mrs.  Bowie, 
derived  any  benefit  from  the  renewal ;  and  if  so,  to 
what  amount,  and  how  the  same  could  be  best  secured 
or  provided  for.  It  does  not  appear  that  there  was 
any  reason  for  assuming  that  the  trustees  of  Mrs.  Evans 
had  actually  derived  a  benefit,  which  would  not  equally 
have  applied  to  Mrs.  Bowk;  and  the  same  observation 
applies,  as  in  the  last  case,  as  to  the  difficulty  of  imme- 
diately determining  the  amount  of  the  actual  benefit 
whioh  the  parties  might  ultimately  derive.  The  only 
other  authority  which  it  is  necessary  to  notice,  is  that 
of  ffhiie  V.  White.  That  case  has  not  been  cited  as 
having,  so  far  as  its  particular  circumstances  are  con- 
cerned, any  bearing  on  the  present  case,  but  it  has 
been  cited  as  containing  some  general  observations  of 
liord  Eldan  on  the  apportionment  of  renewal  fines.  It 
must  be  remembered,  that  those  observations  were  not 
direeted  to  the  case  before  him,  and  that  to  the  most 
important  of  those  observations  for  the  present  purpose, 
— ^the  impossibility  of  detennining  the  apportionment 
ab  ante,  without  the  risk  of  a  wrong  determination, — 
Lord  EldoH  did  not  himself  attend  in  the  subsequent 
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case  of  Allan  v.  Backhouse.  In  this  case  the  amount 
of  the  fines,  both  on  the  leases  for  lives  and  years,  were 
wholly  uncertain  in  amount,  and  it  could  not  therefore 
have  been  the  duty  of  the  trustees  to  lay  by  annually 
any  certain  sum  to  provide  for  them.  The  case  must 
be  governed  by  the  intention  of  the  testator,  so  far 
as  it  can  be  gathered  from  the  will,  and  the  particular 
trusts  indicate  that  the  fines  are  to  be  raised  by  mort- 
gage, as  distinguished  from  the  other  charges  on  the 
premises.  The  trustees  are,  out  of  the  rents  and 
profits,  yearly  to  pay  the  rents  reserved, — and  they 
are,  out  of  the  rents  and  profits,  or  by  mortgage,  or 
by  such  other  ways  as  shall  be  advisable,  forthwith  to 
raise  the  renewal  fines.  The  first  direction  obviously 
relates  to  annual  rents  and  profits, — and  the  second 
to  gross  profits  or  corpus. 


Mr.  Wetherell,  for  the  trustees. 


eth  May.  The  Vice-Chancellor  (after  adverting  to  the  other 

Jud^t.      Poi»te  in  the  cause) : — 

The  important  question  is  that  which  is  ndsed  re- 
specting the  mode  of  providing  for  the  fines  on  renewals. 
I  think  the  cases  of  White  v.  White  (a),  Allen  v.  Backr 
hoiise  (J}\  and  Greenwood  v.  Evans  (c),  have  clearly  set- 
tled that  no  distinction  was  to  be  drawn,  in  considering 
this  question,  between  leases  for  years  and  leases  for 
lives.  The  principle  may,  in  some  cases,  be  more  dif- 
ficult of  application  to  leases  for  lives  than  to  leases 
for  years,  and  there  may  be  a  difference  in  the  mode  of 
raising  the  fine,  but  still  the  question,  as  to  the  pro- 
portion and  the  manner  in  which  the  tenant  for  life 


(a)  9  Yes.  564.  (5)  2  V.  &  B.  65.         (c)  4  Beav.  44. 
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and  remainderman  are  to  bear  the  charge^  is  clearly 
unaffected  by  that  distinction.  Treating  both  leases  in 
this  case  as  governed  by  the  same  principle,  the  ques- 
tion is  as  to  the  mode  of  raising  the  fund.  I  do  not 
think  there  is,  at  the  present  day,  any  very  great  doubt 
as  to  the  abstract  rule  in  cases  where  the  testator  has 
by  his  will  (as  in  this  case)  directed  absolutely  that  the 
leases  shall  be  renewed.  In  the  absence  of  any  direction 
by  the  testator  as  to  the  mode  of  providing  the  fines, 
the  rule  is,  that  the  parties  must  bear  the  expense  of 
renewal  in  proportion  to  their  respective  interests  in 
the  estate.  In  the  present  instance,  the  testator  di- 
rected that  the  fines  were  to  be  renewed  out  of  rents 
and  profits,  or  by  mortgage,  or  by  such  other  ways  and 
means  as  should  be  advisable;  than  which  (without  giving 
any  opinion  whether  the  words  authorize  a  sale  or  not) 
it  is  scarcely  possible  to  give  a  larger  power.  Setting 
aside  for  the  present  the  question  as  to  raising  funds  by 
anticipation  for  future  renewals,  and  supposing  nothing 
had  been  done  by  the  trustees,  the  Court,  if  called 
upon  to  act,  would  have  adopted  the  reasoning  which  is 
usual  in  cases  of  this  kind.  A  direction  that  the  fine 
should  be  raised  by  sale,  without  more,  might  be  a  strong 
argument  for  saying,  that  the  corpus  of  the  estate 
was  to  bear  it,  and  that  the  entire  estate  was  intended 
to  be  settled,  subject  to  the  subordinate  direction  that  it 
was  to  imdergo  a  perpetual  diminution  with  a  view  to 
being  otherwise  preserved.  The  case  of  fines  on  the  ad- 
mission to  copyholds  better  illustrates  the  effect  of  this 
mode  of  proceeding,  for  the  estate  must  ultimately  be 
consumed,  and  such  may  also  be  the  effect  with  regard 
to  leaseholds.  But  where  there  is  a  direction  that  the 
trustees  shall  raise  the  fine  either  by  sale  or  mortgage, 
or  by  the  application  of  rents  and  profits,  or  in  any 
other  mode  which  they  shall  think  fit,  there  the  effect, 
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as  between  the  parties,  would  obviously  be  different 
according  to  the  mode  which  the  trustees,  exercising 
the  power,  might  adopt.  If  they  raised  it  out  of  the 
annual  rents  and  profits,  the  manifest  effect  would  be 
to  throw  the  charge  upon  the  party  in  poesessicHi, 
preserving  the  entire  estate.  If,  on  the  other  hand, 
they  raised  it  by  a  sale,  then  the  estate  would  undergo 
a  diminution  of  so  many  acres,  the  tenant  for  life  losing 
the  rent  of  the  portion  sold,  and  the  remainderman 
losing  it  in  perpetuity.  Where,  however,  the  trustees 
not  acting  under  the  power,  the  Court  is  called  upon  to 
exercise  a  discretion,  the  effect  of  which,  in  one  way, 
would  be  to  throw  the  burden  upon  one  party,  and  if 
the  discretion  be  exercised  another  way  to  throw  it 
upon  a  different  party,  and  there  is  no  reason  for 
adopting  one  mode  rather  than  the  other,  there  the 
equitable  rule  would  appear  to  be  not  to  throw  the 
burden  more  upon  one  party  than  upon  the  other,  but 
to  apportion  it  between  them.  This  seems  to  me  to  be 
Sir  Thomas  Plumer^s  decision  in  Allan  v.  BackhauUf 
adopted  I  think  by  Lord  Langdale  in  the  case  of  Greai" 
wood  V.  Evans,  I  cannot  help  thinking  that  where  a 
testator  points  out  different  modes  of  raising  the  fines, 
all  of  which  have  reference  to  the  convenience  <^  the 
estate,  it  is  inconsistent  with  the  intention  that  the 
parties  are  to  enjoy  the  estate  in  succession,  that  their 
rights  should  be  altered  by  the  manner  of  proceeding, 
unless  there  be  an  inevitable  necessity  for  such  altera- 
tion. I  am  far  from  thinking  there  are  not  difficulties 
in  the  case.  I  do  not  know  how  the  Court  can  do 
otherwise,  in  justice,  than  treat  the  case  as  one  in 
which  there  is  no  direction  binding  upon  the  Courts 
and  direct  the  usual  apportionment  to  be  made.  That 
view  of  tlie  case  is  supported  by  the  decision  in  Allan 
V.  Backhouse^  and  other  cases,  and  does  not  conflict 
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with  the  cases  of  Ftayters  y.  Abbott  (a\  and  TTie  Earl 
of  Shaftesbury  v.  Duke  of  Marlborough  (J).  With  re- 
spect to  the  anticipation  as  to  future  renewals,  the 
theory  appears  to  be,  upon  each  renewal  to  look  at  the 
property  as  about  to  be  purchased  for  the  benefit  of 
the  settlement,  and  then  to  consider  in  what  way  the 
fine  for  the  renewal  is  to  be  borne  by  the  parties  who 
are  to  enjoy  the  lease  when  renewed.  That  seems  to 
be  the  e£fect  of  the  case  of  Greenwood  v.  Evans, 
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Vice-Chancellor  : — 

I  do  not  know  that  I  can  do  more  than  state  the 
conclusion  to  which  I  have  come^  after  referring  to  the 
cases.  I  have  not  yet  the  actual  state  of  the  renewal 
question  before  me,  in  such  a  way,  and  with  such  ac- 
curacy, as  to  know  what  precise  directions  are  to  be 
giyen ;  but  I  will  explain  what  my  view  is,  that  it  may 
be  applied  to  the  particular  facts.  I  stated  at  the  con- 
clusion of  the  argument  my  general  view  of  the  case. 
The  only  question  I  reserved  was,  as  to  the  mode  of 
apportioning  the  renewal  fines  between  the  tenant  for 
life  and  the  remainderman.  By  the  mode,  I  do  not 
mean  theu:  several  proportions,  but  the  manner  in  which 
I  am  to  effect  the  apportionment.  The  general  rule 
recognized  by  Lord  Eldoriy  in  White  v.  White  (c),  and 
followed  in  all  the  subsequent  cases,  as  to  the  propor- 
tions in  which  a  tenant  for  life  and  remainderman  are 
to  bear  the  expenses  of  renewal  where  there  is  no 
express  direction  of  the  testator,  is,  that  they  bear  it 
in  proportion  to  the  actual  enjoyment  they  have  of  the 
lease  renewed.  It  is  not  necessary  in  this  case  that  I 
should  express  an  opinion  whether  there  is  any  dis- 


May  SOrA. 


{a)  2  Myl.  &  K.  97. 


{b)  Id.  111.         (e)  9  Ves.  554. 
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tinction  with  respect  to  this  rule  between  cases  which 
arise  under  settlements  by  deed^  and  cases  under  wills ; 
and  I  therefore  abstain  from  expressing  any  opimon 
upon  that  point 

This  case  does  not,  in  the  first  place,  depend  on  the 
general  rule.  There  is  a  direction  given;  and  there 
being  a  direction,  it  must  be  followed.  The  testator 
has  empowered  the  trustees,  out  of  the  rents  and  profits, 
or  by  mortgage,  or  in  such  other  ways  and  means  as 
they  should  think  fit,  to  raise  the  necessary  funds  for 
renewing  the  leaseholds,  some  of  which  are  held  for 
lives,  and  others  for  years.  The  trustees  might,  perhaps, 
have  so  acted  as  to  have  thrown  the  burden  in  a  manner 
not  according  with  the  general  rule ;  and  I  do  not  mean 
to  give  any  opinion  whether,  if  they  had  done  so,  the 
Court  would  have  interfered  to  alter  the  way  in  which 
the  trustees  had  placed  the  burden.  In  this  case,  how- 
ever, the  trustees  have  not  taken  upon  themselves  to 
exercise  the  discretion  which  is  given  them  by  the  will, 
and  they  have  thrown  it  on  the  Court  to  exercise  it 
The  Court,  therefore,  having  a  will  before  it  in  which 
no  particular  way  is  pointed  out  as  preferable  to  another, 
— in  which  the  trustees  had  power  to  have  raised  the 
fines  out  of  rents  and  profits,  or  by  mortgage  or  other- 
wise, as  they  thought  fit, — the  question  is,  how  the 
Court  is  to  act  ?  I  think  that,  in  the  absence  of  any 
special  ground  for  departing  from  that  course,  the  pro- 
per way  is  for  the  Court  to  raise  it  in  such  a  manner 
as  to  equalize  the  burden  among  all  the  parties ; — ^that 
is,  according  to  the  rule  which  the  Court  pursues  in  the 
absence  of  any  special  direction.  I  consider  that  a  case 
in  which  the  trustees  have  power  to  raise  the  fines  in 
any  way,  but  have  thrown  on  the  Court  the  execution 
of  the  trust,  is  a  case  in  which  the  Court  will  pursue 
its  own  general  rules.   If  I  were  to  adopt  one  alternative 
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mode  suggested  by  the  words  of  the  power,  I  might 
throw  the  whole  burden  of  a  fine  on  a  tenant  for  life ; 
and  the  effect  might  be,  that  he  would  enjoy  substan- 
tially no  benefit  from  the  gifl ;  if  I  adopt  another 
altematiye,  and  throw  the  burden  on  the  estate,  the 
effect  may  be  equally  unjust  upon  the  remainderman. 
I  think,  therefore,  the  proper  course  is,  to  raise  the 
fines  in  that  way  which  will  throw  the  burden  on  the 
parties  in  proportion  to  the  interests  they  take  in  the 
leaseholds  liable  to  the  charge. 


1846. 


Judgment. 


Now  the  rule  is,  that  the  parties  are  to  pay  in  pro- 
portion to  their  enjoyment;  by  which  I  understand 
their  actual  enjoyment  to  be  meant,  and  not  an  extent 
of  enjoyment  to  be  determined  by  mere  speculation,  or 
by  a  calculation  of  probabilities ;  and  the  question  is, 
how  that  apportionment  is  to  be  effected.     If  the  tenant  Where  the 

/»       *•/•     .         •If         X      A  1  !-•         i/»  X  *j.   tenant  for  life 

for  life  IS  wiUing  to  take  upon  himseii  to  renew,  it  pays  the  whole 
appears  to  me,  according  to  the  cases,  there  is  very  Jg^^jiJ^®''"^' 
little  difliculty  in  canying  out  the  transaction ;  he  will  Hen  on  the 
enjoy  the  estate  during  his  own   life,   and  when  the  proportion 
actual  period  of  his  enjoyment  is  ascertained,  his  estate  Jimatei^ap^ 
will  have  a  lien  upon  the  residue  of  the  term  for  any  to  be  chargeable 

*  "     on  the  remain- 

over-payment  which  may  have  been  made.    The  tenant  derman,  or 
for  life  having  paid  the  whole,  if  he  has  not  the  whole  ^  su^Msion; 
enjoyment,   his  estate  will  have  a  lien  for  whatever  J^j^idnderman 
ought  to  be  pjud  by  the  remainderman.     The  case  is  renews,  or  the 

,  ,      renewal  is  ef- 

one  of  much  greater  difficulty  where  the  renewal  is  fected  by  means 

made  by  or  at  the  expense  of  the  remainderman,  or  ofth™c8tatc^ 

(which  as  to  this  difficulty  is  the  same  thing)  where  J?l®  tenant  for 

the  trustee  is  to  raise  the  money  and  charge  it  on  the  required  to 

corpus.     In  that  case,  unless  some  course  be  taken  to  the  remain^r- 

protect  the  interest  of  the  remainderman,  the  tenant  portionate  pot 

of  the  fine, 
calculated  upon  the  assumed  duration  of  the  life  interest;  and  if  that  interest  should 
endure  longer  than  such  assumed  period,  he  may  be  required  to  gire  further  security, 
without  preji:^ce  in  either  case  to  the  actual  amount  which,  at  the  determination  of  lus 
interest,  shsSl  appear  to  be  his  due  proportion  of  the  fine. 
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Judgment, 


for  life  may  enjoy  the  estate  during  his  whole  life  witli- 
out  bearing  any  greater  charge  than  the  interest  on  the 
debt  oreated  by  the  renewal,  and  he  may  leave  no  aseete 
to  pay  his  proportion  of  the  principal  money.  This 
is  one  of  the  difficulties  noticed  by  Lord  EldoH  in 
White  V.  White.  That  inconvenience  may  perhaps  be 
avoided  by  requiring  the  tenant  for  life  to  give  seca- 
rity,  a  course  to  which  Lord  Eldcm  points  in  that  case. 
The  late  cases  of  Gfreenwood  v.  Evans  (a)  and  JSeeoes  w. 
Crestoick  (b)  are  authorities  whidh  recognize  the  ooone 
of  giving  security  as  a  course  proper  to  be  pursued 
where  no  other  means  are  open  for  providing  for  a 
proper  apportionment.  It  is  not  to  be  disputed,  that 
there  is  a  practical  difficulty  even  in  this  mode  of  pro- 
ceeding; the  difficulty  is  in  determining  for  what  sum 
the  tenant  for  life  is  to  give  security?  If  he  ^ves 
security  for  the  whole  amount  of  the  fine,  because  by 
possibility  he  may  enjoy  the  whole  benefit  resoUuig 
from  the  renewal,  the  diflSculty  is  got  over;  but  the 
tenant  for  life  may  not  be  able  to  give  security  fi>r  the 
whole,  although  he  might  for  a  part;  and  how  is  the 
Court  in  such  a  case  to  deal  with  the  interests  of  the 
parties?  I  do  not  mean  to  give  any  opinion  as  to  the 
way  in  which  the  Court  would  proceed  in  cases  that 
might  be  suggested,  but,  in  considering  what  is  proposed 
as  a  general  rule,  it  is  right  not  to  disregard  the  in- 
convenience or  difficulty  which  in  some  cases  might 
arise  in  its  application.  I  do  not,  however,  think  that 
the  difficulty,  to  which  I  have  adverted,  is  insuperable. 
The  tenant  for  life  may,  in  the  first  instance,  be  re- 
quired to  give  security  for  an  amount  calculated  upon 
the  assumption  that  his  life  will  last  during  a  portion 
of  the  renewed  lease.  If  he  should  die  within  the  time 
during  which  it  was  assumed  that  his  life  would  last, 


(a)  4  Beav.  44. 


(b)  3  You.  &  CoU.  715. 
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the  security  would  of  course  be  more  than  sufficient  to 
satisfy  his  proportion  of  the  fine^  and  it  would  be  void 
for  the  excess.  If  he  outlived  that  time,  he  might,  if 
necessary,  be  called  upon  to  give  a  further  security  to 
cover  the  additional  proportion  then  to  be  attributed  to 
him.  In  the  case  of  Allan  v.  Backhouse  (a)  and  other 
cases^  it  would  appear  that  the  party  was  not  called 
upon  in  the  first  instance  to  pay  the  whole,  but  it  was 
apportioned,  and  I  presume  on  the  principle  that  he 
should  be  required  to  pay  the  apportioned  sum  in  the 
first  instance,  without  prejudice  to  the  question  whe- 
ther he  might  not  ultimately  be  liable  to  pay  more. 


1846. 


Judgment, 


It  appears  to  me,  being  guided  by  the  light  which 
the  cases  afford  me,  proper  to  declare  the  rights  of  each 
party,  as  they  are  expressed  by  Lord  JSldon  in  JVhite  v. 
White, — that  is,  to  declare  that  each  party  is  to  bear 
the  burden  of  the  renewal  in  the  proportion  of  his 
actual  enjoyment  of  the  estate.  There  will  be  a  di- 
rection for  the  tenant  for  life  to  keep  down  the  interest, 
and  a  reference,  as  in  Allan  v.  Backhouse  (a),  to  ascer- 
tain what  proportion  of  the  fine  was  properly  payable 
by  him.  This  inquiry  is  necessarily  by  anticipation. 
There  will  then  be  a  reference,  as  in  Greenwood  v. 
JEvans(b)y  for  the  Master  to  approve  of  a  security,  and 
these  directions  must  be  followed  by  a  declaration,  that 
the  reference  and  security  are  to  be  without  prejudice  to 
the  question  whether  the  tenant  for  life  may  or  may  not 
be  liable  to  pay  less  or  more  than  the  sum  for  which  the 
security  is  given.  I  believe  that  decree  will  accord 
with  the  cases  which  have  already  been  decided,  and  it 
appears  to  me  to  meet  every  consideration  which  arises 
on  the  case.     There  will  be  an  additional  complexity 


(a)  2  Ves.  &  Bea.  06. 


(b)  4  Beav.  44. 
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Judgment, 


in  this  case  from  the  circumstance,  that  the  fines  hare 
been  hitherto  paid  out  of  a  fund  which  confessedly  was 
not  liable  to  bear  them,  and  which  fund  will  therefore 
have  to  be  indenmified. 


Decree. 


ct 


And  it  is  ordered  that  the  said  Master  do  inquire  and  state 
what  renewals  have  heen  made  of  the  said  testator's  leasehold 
estates  respectively,  and  when,  and  hy  whom,  and  ont  of  what 
fonds  the  fines,  fees,  and  expenses  attending  such  renewals,  and 
each  of  them,  have  heen  paid.  And  this  Court  doth  declare 
that  the  Defendant,  Wiliiam  JaneSy  as  tenant  for  life,  oo^t  to 
contrihute  to  such  renewals,  and  to  the  fines,  fees,  and  ezpeoaes 
attending  the  same,  in  proportion  to  such  benefit  as  he  has 
derived  or  may  derive  from  such  renewals,  and  eTery  or  any  of 
them.  And  it  is  ordered,  that  the  said  Master  do  inquire  and 
state  to  the  Court  what  sum  ought  to  be  paid,  or  secured  to  he 
paid,  by  the  said  William  Jones,  in  respect  of  such  his  propor- 
tion, and  what  security  he  ought  to  give  in  respect  thereof. 
But  this  direction  as  to  such  security  is  to  be  without  prejudice 
to  the  question,  whether  the  Defendant  William  Jonei  may  not 
ultimately  be  liable  to  pay  more  or  less  than  the  sum  for  which 
the  Master  shall  find  that  such  security  ought  to  be  giren." 
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SHARLAND  v.  MILDON.  1846. 

SHARLAND  v.  LOOSEMORE.  ^S&. 

XHE   testator    Creorge   Sharland  died    In    January,  The  widow  of 

1842,  leaving  Grace  Sharland  his  widow,  a  son  and  employed  ^.  to 
two  daughters.  One  of  the  daughters  was  the  Plaintiff,  SedebuTue''^ 
an  infimt.  The  widow  died  in  November,  1842,  intestate,  *<>  **>«  testator's 

estate,  which 

and  John  Loosemorcy  who  had  been  her  solicitor,  obtained  A.  accordingly 
letters  of  administration   of  her  estate   in  February,  paid  over  to*the 

1843.  The  original  bill  was  filed  in  August,  1844,  ^^""^l^^^' 
against  Robert  Mildon^  John  Hewish^  and  against  the  was  the  ad. 

-----  t*    ^  •!         ministratrix. 

son  and  the  other  daughter  of  the  testator,  stating  that  The  widow 
the  testator  had  left  two  documents  of  a  testamentary  aied^^out 
character,   one  of  which  was  and  the  other  was  not  having  ohtdned 

letters  of  ad- 

executed;  that  Robert  Mildon  and  John  Hetoish  claimed  ministration: 

to  act  as  trustees  of  the  real  and  personal  estate  of  the  having  received 

testator,  and  praying  that  the  will  might  be  established,  "e^kL^w'to tj 

accounts  of  the  real  and  personal  estate  possessed  by  P*"^  <*'  **»« 

.     estate  of  the 

the  several  Defendants  taken,  the  estate  duly  admi-  testator,  and 

•   ,j  J  •  J  j»  •xji*_.   Dot  having  ac- 

mstered,  and  a  receiver  and  guardian  appointed  dunng  counted  for 
the  minority  of  the  plaintiff.     By  a  supplemental  bill,  J2^*\^°'"  .^ 
the  Plaintiff  stated,  that  it  had  been  since  discovered  sonai  reprc- 
that   Grace  Sharlandy   the  deceased   widow,   had   not  testator,^. 
proved  the  will,  or  obtained  letters  of  administration  ^^^  e^^ 
of  the  estate  of  the  testator,  and  that  the  said  will  had  ^"^^^  ^  ^^ 

tort. 

not  been  proved  until  the  14th  of  February,  1845,  mu-^tj^  ij^ 
when  probate  was  granted  to  the  Defendant  Robert  hilitywasnot 
Mildony  during  the  minority  of  the   Plaintiff.      The  suggestion  that 

A,  acted  as  the 
agent  of  the 
widow,  inasmuch  as  the  acts  of  the  widow  and  A,,  in  reference  to  the  testator's  estate, 
were  the  acts  of  wrong  doers,  and  the  law  does  not  recogni2e  the  relation  of  principal  and 
agent  aa  existing  amongst  wrong  doers. 

That  A,  was  liable  as  executor  de  son  tort  to  account  to  a  party  interested  in  the 
testator's  estate,  in  a  suit  for  that  purpose,  without  any  charge  of  collusion  between  such 
executor  de  son  tort  and  the  legal  personal  representative. 
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Sharland 

V. 
MiLDON. 

Sharlamd 

V, 
LOOSKMOEB. 


Statement, 


bill  charged  that  so  far  as  Grace  Sharland^  Bobtrt 
Mildouy  and  John  Hewish,  had  jointly  or  severally  acted 
in  the  administration  of  the  testator's  personal  estate 
prior  to  the  grant  of  probate,  each  of  them  had  acted 
therein  as  an  executrix  or  executor  de  son  tort,  and 
as  such  become  liable  to  account  to  the  Plaintiff  for 
the  assets  of  the  testator  possessed  or  received  bj 
themselves  respectively,  or  by  any  of  them  reepectivdj, 
by  means  of  the  agency  of  the  others  or  other  of  them. 
The  supplemental  bill  also  charged  the  Defendant 
John  Loosemore  with  having  acted  both  before  and 
since  the  probate  of  the  testator's  will  in  respect  of  the 
estate,  and  charged  him  in  like  manner  as  liable^  u 
executor  de  son  tort,  to  account  to  the  Plaintiff;  and  it 
prayed  that  the  Defendant  Loosemore,  as  the  repre- 
sentative of  Grace  Sharland,  and  that  each  of  them 
Loosemore,  MiJdan,  and  Hewish,  respectively,  so  far  as 
he  had  possessed  the  testator's  personal  estate  prior  to 
the  grant  of  probate  of  the  will,  might  be  declared 
personally  liable  as  executor  de  son  tort»  and  be  de* 
creed  to  account,  and  make  good  accordingly  what  he 
had  so  received. 


John  Loosemore  by  his  answer  admitted,  that»  acting 
professionally  for  Grace  Sharland,  he  had  received  a 
debt  of  61 5s.  due  to  the  estate  of  the  testator,  aaid  that 
since  her  decease  he  had  sold  certain  artides  of  ffumi- 
ture  and  wearing  apparel  belon^ng  to  the  testator^s 
estate  which  were  in  the  possession  of  Grace  Sharland 
at  the  time  of  her  death,  and  which  had  produoed 
about  £50;  and  the  Defendant  submitted  to  the  Court 
the  question,  whether  he  was  thereby  liable  as  executor 
de  son  tort 


John  Hewish  by  his  answer  admitted,  that  shortly 
after  the  decease  of  the  testator,  at  the  request  of 
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Orace  Sharland,  his  widow^  and  of  his  son  and  heir 
at  law,  he  {HewiA)  took  up  his  abode  with  the  said 
Grace  Sharland  for  some  time,  and  at  her  request,  and 
as  her  agents  and  in  her  name,  applied  personally  to 
some  of  the  debtors  of  the  said  testator,  and  received 
fiom  some  of  them  the  amounts  of  their  respective  debts, 
or  some  sums  on  account  thereof,  for  tiie  purpose  only 
of  beii^  handed  over  to  Grace  Sharlafid^  and  all  which 
sums  he  immediately  handed  over  to  her  accordingly, 
he  acting  therein  merely  as  a  messenger  between  Grace 
Sharland  and  the  said  debtors.  The  Defendant  John 
Harish  also  stated,  that  he  had  in  his  possession  an 
account  or  memorandum  book  of  the  testator  which 
was  ddivered  to  him  by  Grace  Sharland^  and  which 
was  then  in  the  possession  of  her  personal  representa- 
tire,  and  in  8uch  book  were  entrieB,  made  by  him 
{HewuK)y  of  debts  and  sums  so  receired  by  him,  and 
also  of  debts  received  by  Grace  Sharland  herself. 
The  Defendant  Hewish  said  that,  afler  referring  to 
the  hook,  he  had  set  forth  a  list  of  the  sums  so  received 
by  him  as  such  agent  or  messenger,  and  also  by  Grace 
Sharland,  and  he  stated  that  some  of  such  sums  were 
received  by  her  in  his  presence,  and  others  she  in- 
fimned  him  that  she  had  received,  and  although  he 
believed  such  lists  to  be  imperfect,  he  was  unable  to 
set  forth  any  other  account.  The  Defendant  said  that 
Grace  Sharland  had  represented  to  him,  and  he  be- 
lieved, and  acted  in  the  belief^  that  she  had  actually 
obtained  letters  of  administration  of  the  testator's  estate: 
he  submitted  that  what  he  so  did  was  not  sufficient  to 
make  him  executor  de  son  tort,  or  to  fix  him  with  any 
personal  liability. 


1846. 


SHAR3LA.ND 

V. 

MlLDON. 

Shakland 

0. 

LoosKMomx. 


Mr.  Greene,  for  the  bill,  argued  that  by  the  receipt      Argnmeni, 
of  monies  owing  to  the  estate  of  the  testator  (knowing 
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that  they  belonged  to  such  estate)  each  of  the  De- 
fendants had  become  liable  to  be  chai^ged  as  executor 
de  son  tort :  Padget  v.  Priest  {a).  Having  incurred  that 
liability,  they  could  only  discharge  themselves  of  it  by 
accounting  to  the  legal  representatives,  and  that  the 
Defendants  had  not  done.  The  liability  could  not  be 
avoided  by  the  suggestion  that  the  Defendant  acted 
as  agent  for  another  person,  for  in  tort  every  party 
was  a  principal:  Stephens  v.  EhDaU{b\  Snowdan  v. 
Davis  (c). 


Mr.  fV.  M.  James,  for  the  Defendant  Hewith^  argued, 
first,  that  he  was  a  mere  servant  or  agent  of  the  widow, 
who  was  entitled  to  be,  and  was,  as  he  supposed,  the 
administratrix  or  legal  representative  of  the  estate  of 
the  testator ;  and'  that  he  had  done  nothing  more  than 
obey  the  directions  of  or  assist  the  widow  in  securing 
the  estate  of  the  testator  which  was  dispersed  in 
various  hands.  If  Hewish  was  chargeable  for  his  acts 
in  this  case,  it  would  be  impossible  for  any  person  to 
render  the  most  common  act  of  friendship  to  a  fiunily 
upon  the  death  of  the  father  or  husband, — at  least  if 
such  act  were  connected  with  the  property  of  the  de- 
ceased,— without  becoming  liable  as  executor  de  son 
tort.  The  principle  would  even  extend  to  the  case  of 
domestic  servants ;  and  services  performed  in  the  house, 
and  useful  for  the  preservation  of  the  furniture  or 
movables  of  a  deceased  person,  might  render  the  servant, 
by  whom  they  should  be  done,  liable  to  be  sued  as  in 
the  present  case.  The  Defendant  in  this  case  had 
duly  accounted  to  the  party  by  whom  he  was  em- 
ployed, and  that  party  or  her  estate  was  answerable  for 
his  acts.  Even  supposing  that  Hewish  was  liable  in 
the  alleged  character,  the  question  was,  to  whom  was 


(a)  2  T.  B.  97.        {h)  4  M.  &  Sel.  269.         (c)  1  Taunt  359. 
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he  liable  ?  The  Plaintiff  was  entitled  to  sue  the  l^al 
representative,  and  to  charge  the  legal  representative, 
not  only  with  what  he  had  received,  but  what,  without 
his  wilful  neglect  or  default,  he  might  have  received ; 
and  if  there  were  monies  outstanding  in  the  hand  of  an 
executor  de  son  tort,  which  the  legal  representative 
omitted  to  recover,  that  was  a  default  for  which  the 
latter  would  be  responsible ;  but  the  executor  de  son 
tort  was,  at  the  utmost,  only  a  debtor  to  the  estate, 
and  was  not  liable  to  be  sued  by  any  other  person  than 
the  legal  representative,  unless  the  bill  was  founded  on 
collusion  between  the  representative  and  the  debtor, 
which  raised  a  ^distinct  equity,  and  collusion  was  not 
charged  by  the  bill. 


1846. 
Sharland 

V, 
MiLDON. 

Shaeland 

V, 
LoOSVlfOBV. 

ArgHment, 


Vice-  Chancellor  : — 

The  widow  of  a  deceased  person, — the  testator  in 
the  cause, — intending  to  obtain  representation  to  her 
husband,  began  to  collect  his  assets  before  she  had  ob- 
tained such  representation,  and  in  the  course  of  doing 
so  she  employed  the  Defendant  Hewish  to  collect  the 
debts  owing  to  the  testator.  Hewish  accordingly  received 
several  of  the  debts,  knowing  them  to  belong  to  the 
testator's  estate,  and  paid  them  over  to  the  widow. 
The  widow  did  not  afterwards  become  the  legal  repre- 
sentative of  the  testator,  and  another  party  has  obtained 
such  representation.  The  consequence  is,  that  the 
widow  might  without  question  be  sued  as  executrix 
dc  son  tort.  The  question  is  as  to  Hewish.  The  case 
of  Padget  v.  Priest  (a)  appears  to  be  an  authority  for  the 
proposition,  that  if  Hewish  in  this  case  had  not  paid 
over  the  money  which  he  received,  but  had  retained 


June  4^h. 
Judgment, 


VOL.  V. 


(a)  2  T.  R.  97. 
KK 


H.W. 
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Shaalah* 

V. 
MU.OOK* 

Sharland 

V. 
LoOSEliOEB* 


it  in  hie  handiy  lie  also  might  have  boen  sued  as  ex^ 
cutor  do  son  tort.  It  does  not  appear  dearly  from  the 
report  of  that  casei  whether  that  was  the  predae 
ground  upon  which  the  judgment  went,  but  aooording 
to  the  marginal  note  it  eeems  to  have  been  the  point 
decided.  One  judge,  Mr.  Justioe  Bulkr,  howeyeri 
appears  to  have  expressed  a  doubt  whether  the  party, 
if  he  had  been  a  mere  servant,  would  have  been  liable. 
The  cose,  in  the  present  instanoe,  is  one  of  great  hard- 
ship on  Mr.  Newish,  and  I  desired  to  look  into  the 
coses,  to  see  if  I  could  avoid  treating  him  as  executor 
de  son  tort.  The  fact  that  he  would  be  liable  if  he 
had  received  the  money,  and  had  not  paid  it  over,  is 
admitted^  or  well  established;  and  if  that  be  so,  it 
seems  to  follow  logically  that  the  Defendant  cannot 
discharge  himself,  except  by  paying  over  to  the  l^al 
personal  representative  of  the  testator  the  money 
which  he  has  so  received.  Hewish  nught  have  acted 
in  this  cose  purely  in  a  ministerial  character,  as,  for 
example,  a  servant  might  have  acted  in  bringing  or 
removing  furniture  under  the  direction  of  his  employer; 
but  the  authorities  clearly  shew  that  the  doctrine, — ^that 
the  possession  of  an  agent  is  the  possession  of  a  prin- 
cipal, has  no  application  to  the  case  of  a  wrong  doer: 
Stephens  v.  Elwall{a)y  Snowden  v.  Davis  {by,  Al- 
though, therefore,  the  rule  operates  severely  in  this 
case,  Hewish,  who  in  the  act  in  question  was  a  wrong 
doer,  must  remain  a  party  to  the  suit. 


(a)  4  Mau.  &  Sel.  259. 


{b)  1  Taunt.  359. 
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FBAZER  V.  JONES.  6M,  m,  7th, 

^  13M  Nov. 
N  September,  1842,  David  Jones,  as  principal,  and  P.  being  in- 

John  Potoelly  as  surety,  were  indebted  to  the  Monmouth--  makes  a  mort- 

shire  and  Glamorganshire  Banking  Company,  in  the  f!^ty ofre- 

sum  of  650/.,  in  respect  of  several  promissory  notes  dcmptionof 

real  estate  to 

which  David  Jones  had  made,  and  John  Powell  had  in-  B,  for  the  pnr- 
dorsed  to  the  banking  company.     David  Jones  was  at  the  debt»  and, 
the  same  time  indebted  to  John  Powell  in  the  sum  of  ^re*^of'°oru 
1800/.,  which  was  secured  by  an  indenture  of  mortgage  f*««»  **^?*  , 

■^  ^  ^      falsely  recited, 

dated  the  2l8t  of  June,  1841,  made  by  David  Jones  to  that  the  mort- 
John  Powelly  of  certain  parcels  of  lands,  messuages,  and  subject  to  an 
premises,   at    Tredegar,   in  the  county  of  Monmouth,  foTmo^nf^^'^f 
subject  as  to  part  thereof  to  a  prior  mortgage  to  Thomas  to  /.,  secured 
Parry,     David  Jones  was  also  indebted  to  the  banking  posit  of  a  deed. 

•        .  1  /.  p.  retained  the 

company  m  other  sums  of  money.  ^eed  in  his  own 

possession,  and 
subsequently 

By  an  indenture,  dated  the  8th  of  September,  1842,  deposited  it 

made  between  John  Powell,  of  the  first  part,  David  Jones,  security  for 

of  the  second  part,  and  two  persons  as  trustees  of  the  "n"to  P.'^by /. 

banking  company,  of  the  third  part,  reciting  the  mort-  before,  and 

gage  of  the  21st  of  June,  1841,  and  reciting  that  tlie  mortgage  of  the 

estate  to  B 

said  sum  of  1800/.,  with  an  arrcar  of  interest,  was  still  j,^  at  the  time 
owing  to  John  Powell  from  David  Jones;  reciting  also  ^Ifno^^oti^L*' 
"that  John  Powell,  on  or  about  the  7th  of  February,  of  the  prior 

mortgage  to  B.: 

1842,  deposited  the  last-recited  indenture  of  mortgage  -^Heia,  that 
with  John  Jones,  as  collateral  security  for  the  repayment  actual  prior 
of  the  sum  of  1000/.  due  to  him  from  John  Powell  on  ^*f?^?"*5® 

estate,  if  after- 

bond,  and  the  interest  thereon ;"  and  reciting  that  Da-  wards  paid  off 

by  P.,  or  other- 
wise avoided, 
would  bare  left  B.  \n  the  position  of  the  first  mortgagee  of  the  equity  of  redemption,— the 
recital  of  a  charge,  which  had  in  fact  no  existence,  coukl  not  have  the  effect  of  postponing  B, 

That  the  interest  acquired  by  J.,  by  the  subsequent  mortgage  by  way  of  deposit,  could 
not  be  enlarged  by  the  effect  of  the  false  recital,  and  was  only  an  interest  in  the  equity  of 
redemption,  subject  to  the  mortgage  to  B,s  and  that  ^.,  in  a  suit  for  that  purpose,  was 
entitled,  as  against  /.,  to  the  ordinary  decree  for  payment  or  for  foreclosure,  and  deli- 
lerj  up  of  the  deed  on  defiiult. 

K  K  2 


476 


CASES  IN  CHANCERY. 


1846. 


Siaiement, 


vid  JoTies  and  John  Powell^  as  his  surety,  were  indebted 
to  the  banking  company  in  the  said  sum  of  65(ML,  for 
money  lent  and  advanced,  and  that  it  had  been  agreed 
between  the  parties  thereto  that  the  repayment  thereof 
with  interest  should  be  secured  by  the  assignment  and 
conveyance,  and  in  manner  thereinafter  mentioned ;  the 
said  John  Powell  bargained,  sold,  and  assigned  unto  the 
said  trustees  for  the  banking  company,  their  executors, 
administrators,  and  assigns,  the  said  sum  of  1800/.,  and 
the  said  indenture  of  mortgage,  and  all  other  deeds  for 
better  securing  the  same;  and  the  smd  John  Powell, 
with  the  privity  and  consent  of  David  Jones,  thereby 
also  bargained,  sold,  and  assigned,  granted  and  con- 
firmed unto  the  same  trustees,  their  executors,  adminb- 
trators,  and  assigns,  the  said  parcels  of  lands,  messuages, 
and  premises,  subject,  as  to  part  of  the  said  premises,  to 
the  said  mortgage  to  Thomas  Party,  and  as  to  the  whole 
thereof,  "to  the  equitable  right  and  interest  acquired  by 
the  said  John  Jones  by  virtue  of  the  deposit  with  him  of 
the  said  mortgage-deed  of  the  21st  of  June,  1841,  as 
collateral  security  for  the  payment  of  the  sum  of  lOOOi 
and  interest,  as  thereinbefore  mentioned,**  subject  never- 
vertheless  to  a  proviso  for  redemption  of  the  said  pre- 
mises, on  payment  by  David  Jones  and  John  PaweU,  or 
either  of  them,  to  the  said  trustees  for  the  banking  com- 
pany, their  executors,  administrators,  and  assigns,  of  the 
said  sum  of  650/.  and  interest,  as  therein  mentioned. 
The  deed  contained  a  power  of  sale  of  the  mortgaged 
premises  by  the  mortgagees  in  case  of  default  of  pay- 
ment by  the  mortgagors,  and  covenants  by  the  mort- 
gagors for  payment  of  the  650/.  and  interest,  and  by  the 
mortgagees  not  to  exercise  the  power  of  sale,  in  case  of 
payment  being  made  as  therein  mentioned. 


In  the  year  1841,  David  Jones  had  become  indebted 
to  John  Jones  in  the  sum  of  87^     On  the  20th  of  Sep- 
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tember,  1842^  John  Jones  lent  to  John  Powell  a  sum  of 
113/.,  and  John  Powell  gave  his  bond  for  200/.  to  John 
JoneSy  and  also  deposited  vrith  him  the  said  deed  of  the 
21st  of  June,  1841,  with  a  memorandum  of  deposit 
to  the  effect  that  the  deed  was  to  be  held  by  John  Jones 
as  an  additional  security  for  the  200/.  and  interest. 
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On  the  5th  of  October,  1842,  the  banking  company 
gave  both  Thomas  Parry  and  Johii  Jones  notice  of  the 
mortgage  of  the  8th  of  September,  1842,  made  to  the 
trustees  for  the  bank. 


The  biU  was  filed  by  the  public  oflScer  of  the  bank- 
ing company  and  the  trustees  for  the  company,  who 
were  parties  to  the  mortgage- deed  of  the  8th  of  Sep- 
tember, 1842,  against  John  Jones,  David  Jones,  and 
John  Powell  The  bill  alleged  that  the  Plaintiffs  had 
recently  discovered  that  the  deposit  of  the  deed  of  the 
2l8t  of  June,  1841,  with  John  Jones,  did  not  take  place 
until  after  the  date  of  the  mortgage  of  the  8th  of  Sep* 
tember,  1842;  that  the  1000/.,  mentioned  in  the  recital 
of  the  last-mentioned  deed  as  being  due  to  John  Jones, 
had  never  been  in  fact  owing ;  and  that  John  Jones  had  no 
equitable  right  or  interest  in  the  premises  by  virtue  of 
the  deposit.  The  bill  prayed  that  John  Jones  might  be 
decreed  to  deliver  up  to  the  Plaintiffs  the  deed  of  the 
2l8t  of  June,  1841 ;  and  if  it  should  appear  that  he  had 
any  interest  in  the  premises  under  the  bond  and  memo- 
randum of  deposit  made  on  the  20th  of  September, 
1842,  that  such  interest  might  be  declared  to  be  subject 
to  the  mortgage  to  the  banking  company ;  that  the  De- 
fendants might  be  decreed  to  pay  to  the  Plaintiffs  what 
should  be  found  due  to  the  banking  company  on  their 
siud  mortgage,  with  costs;  or  in  default,  that  the  Dc- 
fendanta  might  be  foreclosed,  and  might  deliver  over  to 
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the  Plidntiffs  all  deeds  and  writings  in  their  hands  relat- 
ing to  the  premises;  and  might  also  be  decreed  to  pay 
to  the  Plwitiffii  the  costs  of  the  suit. 

The  Defendant,  John  Jonei^  denied  any  knowledge  of 
the  recitals  in  the  deed  of  the  8th  of  Sqitember,  1842, 
and  he  admitted  that  the  1000/.  was  not  due  to  him: 
he  claimed,  however,  the  benefit  of  the  deposit  of  the 
deed  of  the  2l8t  of  June,  1841,  as  a  secorify  for  the 
200/.  and  interest;  and  denied  an  allq^tion  made  in 
the  biU,  that  at  the  time  the  deposit  was  made  he  had 
notice  of  the  mortgage  to  the  bank  of  the  8th  of  Sep- 
tember, 1842. 


Argument* 


Mr.  Wood,  Mr.  RoU,  and  Mr.  fFhiOread,  for  the 
Plaintifis. 


Mr.  Romilly  and  Mr.  Busk,  for  the  Defendant  John 
Jones,  argued  that  he  was  entitled  to  a  charge  upon  the 
property,  in  priority  to  the  bank,  to  the  extent  of  the 
actual  amoimt  of  the  debt  due  to  him.  The  bank,  by 
means  of  the  recital  in  their  security  of  the  8th  of  Sep- 
tember, was  informed  of  the  existence  of  an  equitable 
interest  in  John  Jones;  that  information  might  have 
been  true  or  false,  but  still  it  was  information  given  to 
the  bank.  There  were  two  courses  open  to  the  bank,— 
either  to  take  the  recital  as  a  fact,  and  submit  to  be 
bound  by  it,  or  to  verify  its  truth  by  inquiry  of  the 
.party  in  whom  the  alleged  interest,  prior  to  that  of 
the  bank,  was  said  to  be  vested.  They  did  not  take  the 
latter  course,  and  by  not  taking  it  they  permitted 
the  mortgagor  to  commit  a  fraud  on  the  party  to  whom 
the  alleged  interest  was  given,  which  would  not  have 
happened  iftheinquiry  had  been  made.    This  was  sodi 


\ 
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wilful  blindness  or  laches  on  the  part  of  the  bank, 
that  they  most  be  bound,  by  the  redtal,  to  stand  as 
mortgagees,  subsequent  to  the  amount  of  the  debt  due 
to  the  Plaintiff  not  exceeding  the  1000/.  mentioned  in 
the  recital:  Head  v.  Epertan  (a),  Evans  v.  Bicknell  (b), 
Stanhope  v.  Earl  Vemey  (c),  WUmt^  v.  Fike  (d),  IBem 
▼.  AEtt  (e),  Janes  v.  Smith  (/),  Whi&read  v.  Jordan  (^), 
Taylor  v.  Baker  (A),  MaundreU  v.  MaundreU{i\ 
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Mr.  Humphrey  for  the  other  Defendants. 


Vice-Chancellor  : — 

There  appears  to  me  to  have  been  great  misconduct 
on  the  part  of  some  of  the  parties.  The  bank,  who  are 
creditors  of  David  Jones  and  Powell^  require  them  to 
give  a  security;  and  thereupon  David  Jones  and  Powell 
represent  to  the  bank  that  the  property  which  they 
proposed  to  give  as  security  for  the  debt  owing  to  the 
bank,  was  subject  to  a  charge  in  favour  of  a  person  of 
the  name  of  Parry,  which  was  true;  and  subject  to  ano* 
ther  charge  of  1000/.,  in  favour  of  John  Jones  the  De- 
fendant, which  was  untrue.  It  is  true  that  the  bank, 
at  the  time  this  transaction  took  place,  had  no  right  to 
call  for  a  specific  security,  but  they  had  a  right  to  take 
proceedings  to  enforce  the  payment  of  the  debt.  Now 
I  certainly  do  not  desire  that  any  expression  used  at  the 
bar  should  be  qualified  with  regard  to  those  who  made 
the  untrue  representation.    Whether  it  was  a  legal 


iVbf.  7M. 

Judgment* 


(a)  8  P.  WiDf .  280. 

lb)  6  Ves.  174. 
(c)  2  Eden,  81. 
\d)  5  Hare,  14. 
(e)  13  Ves.  114. 


(/)  1  Haw,  43. 
(g)  lY.Si.  Coll.  308. 
(h)  6  Price,  306. 
(0  10  Ves.  270. 
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fraud  or  not,  the  false  representation  was  a  moral 
fraud.  It  appears  that  a  security  was  taken  by  the 
bank  for  the  debt  owing  by  David  Jones  and  Powell,  oe- 
tensibly  subject  to  this  charge  of  lOOOiL  said  to  be  owing 
to  John  Jones.  The  effect  of  this  was,  that  PoweUy  who, 
if  he  had  told  the  truth,  would  have  been  called  upon  to 
give  up  his  mortgage-deed  of  June,  1841,  for  18002.,  was 
enabled  to  keep  the  deed  in  his  possession,  and  by  meaDS 
of  that  possession  afterwards  to  commit  a  fraud  on  Jchn 
Jones,  If  I  exclude  the  suggestion  which  has  been 
made  in  the  bill,  that  John  Jones  was  a  party  to  the 
fraud  which  was  practised  on  the  bank,  it  is  the  simple 
case  of  two  innocent  parties,  one  of  whom  is  to  suffer 
by  a  fraud  committed  by  a  third ;  and  the  only  ques- 
tion is,  which  of  the  two  equities  is  to  be  preferred? 
It  seems  to  me  the  question  must  ultimately  come  to 
this, — what  interest  had  Powell  to  dispose  of,  on  the 
20th  of  September,  when  he  professed  to  give  the  se- 
curity to  John  Jones,  K  there  had  been  a  mortgage  to 
John  Jones  on  the  estate  at  the  time,  according  to  his 
statement,  and  Powell  had  afterwards  paid  off  that  se- 
curity,— ^not  attempting  to  do  anything  to  keep  it  alive 
in  his  own  favour,  as  to  the  effect  of  which  I  do  not 
give  any  opinion,  it  would  have  let  in  the  other  mort^ 
gage.  It  may,  in  this  case,  be  open  to  a  question, 
whether,  in  truth,  there  was  any  charge  on  the  estate, 
— whether,  the  moment  after  the  deed  of  the  8th  rf 
September  was  executed,  Powell  had  any  interest  what- 
ever in  the  estate  in  priority  to  his  own  mortgagee, 
the  bank,  although  the  bank  had  agreed  to  take 
the  security  minus  the  lOOOZ. ;  then  comes  the  ques- 
tion, how  Potoell  could  transfer  to  John  Jones  more 
than  he  had  himself? 
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ViCE-Ch  ANCELLOR : — 

The  position  of  the  parties  in  this  cause  is  this : — If 
I  give  the  Defendant,  John  Jonesy  priority  over  the 
Plaintiffs,  I  shall  not,  by  so  doing,  deprive  the  Plain- 
tiffs of  the  value  of  any  part  of  the  security  which  they 
contracted  for,  and  supposed  they  had  acquired.  I  shall 
in  effect  give  to  each  party  what  he  contracted  for,  and 
regarded  his  security  as  giving  him;  the  truth  being, 
that  the  Plaintiffs  are  contending  for  the  benefit  of  a 
rule  of  law,  which  they  say  entitled  them  to  a  better 
security  than  they  expected  to  obtain.  K,  on  the  other 
hand,  I  give  the  Plaintiffs  the  benefit  of  the  rule  they 
claim,  I  shall  put  the  Defendant  in  no  worse  position 
than  that  in  which  every  equitable  mortgagee  finds 
himself  who  advances  his  money  in  ignorance  of  a  prior 
charge.  I  think,  however,  that  I  am  bound  to  consider, 
—and  perhaps  more  strictly  in  a  case  like  this,  what  are 
the  strict  rights  of  the  parties.  My  opinion  is,  that  the 
Plaintiffs  are  entitled  to  the  priority  which  they  claim. 
K  John  Janet  had  taken  the  security  which  the  mort- 
gagor stated  that  he  had,  and  the  mortgagor  had  after- 
wards paid  off  that  charge,  the  extinguishment  of  the 
charge  woiJd,  beyond  all  dispute,  have  enured  to  the 
benefit  of  the  Plaintiffs.  So,  also,  if  John  Jones  had 
had  the  charge,  and  the  charge  had  been  avoided  as 
being  illegal,  or  on  any  other  ground,  either  by  the  act 
of  the  mortgagor,  or  by  the  act  of  the  Plaintiff.  For 
both  these  propositions  there  is  clear  authority.  And 
the  principle  of  the  decisions  is,  that  the  mortgage,  as  be- 
tween the  mortgagor  and  the  mortgagee,  is  a  mortgage 
of  the  mortgagor's  entire  interest,  saving  only  the  rights 
of  prior  incumbrancers.  If  in  this  case  John  Jones  had 
not  intervened,  I  cannot  entertain  a  doubt  that  the 
whole  of  the  mortgagor's  interest  was  pledged  to  the 
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Plaintiffs  by  the  mortgage  of  the  8th  of  September, 
1842.  The  conclusion  is,  that  after  executing  that 
mortgage,  the  mortgagor  had  no  interest,  legal  or  equity 
able,  in  the  mortgaged  premises  in  priority  to  the  Plain- 
tiffsi — ^nothing,  in  fitct,  which,  in  equity,  he  could  trans- 
fer to  John  Jones.  The  priority  must  be  determined 
by  the  dates  of  the  adyances,  and  the  case  in  the  Plain- 
tiffs' &your  is  certainly  not  the  less  strong,  if  John 
Jones  (as  he  says)  had  no  notice  at  the  time  of  his 
advance  of  the  Plaintiffs'  security;  for,  on  that  supposi- 
tion he  cannot  by  possibility  have  been  misled  by  the 
form  of  their  seciurity. 


A  question  was  raised  respecting  the  costs  oocasoned 
by  the  allegation  in  the  answer  of  John  Jones^  that  he 
had  no  notice  of  the  Plaintiffs'  charge  at  the  time  hs 
advanced  his  money, — ^the  Plaintiffs  contending  that  he 
had  such  notice,  and  much  evidence  having  been  gone 
into  on  that  point.  Now,  it  appears  to  me  that  this 
issue  was  immaterial  on  the  merits.  The  only  ques- 
tion in  the  cause  is,  whether  the  mortgagor,  after  the 
execution  of  the  mortgage  of  the  8th  of  September, 
1842,  retained  any  interest  in  the  mortgaged  premises 
as  against  the  Plaintiffs,  which  he  could  make  the  sub- 
ject of  the  security  to  John  Jones.  That  question  is 
quite  independent  of  the  question  of  notice.  If  the 
mortgagors  had  retained  such  an  interest,  the  mortgage 
would  be  good  whether  John  Jones  had  notice  of  it  or 
not.  If  they  had  no  notice,  of  course  the  same  conda- 
sion  must  foUow.  The  issue  appears  to  me  to  be 
equally  immaterial  on  the  question  of  costs.  The 
knowledge  of  John  JoneSy  at  the  time  of  the  filing  of 
the  bill,  and  not  his  knowledge  at  the  time  of  taking 
his  mortgage,  is  the  material  question.  The  issue, 
therefore,  being  immaterial,  both  on  the  merits  aod 
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with  a  view  to  the  costs,  I  cannot  make  John  Jones  pay 
the  costs  of  the  litigation  to  which  it  has  led. 

With  respect  to  the  general  costs  of  the  suit^  exclud- 
ing the  above  costs,  I  cannot^  on  the  general  ground 
that  John  Jones  is  a  second  mortgagee^  with  notice  of  a 
prior  charge,  order  him  to  pay  the  costs  of  the  suit. 
To  give  them  upon  that  principle  would  be  to  establish 
that,  in  every  case,  the  first  mortgagee  has  a  right  to 
contend  that  the  second  mortgagee,  taking  the  benefit 
of  a  decree  in  a  suit,  should  pay  the  costs,  and  not  that 
the  costs  should,  as  in  the  ordinary  case,  be  added  to 
the  mortgage-debt,  and  made  a  charge  upon  the  estate. 
In  the  circumstances  of  this  case,  I  think  that  the  com- 
mon order  is  the  proper  order  to  be  made.  It  is  true 
that  some  extra  costs  may  liave  been  occasioned  by  the 
question  raised  in  the  cause  between  the  Plaintiffs 
and  John  Jones^  for  at  the  hearing  there  was  a  more 
material  question  to  argue  than  otherwise  there  would 
have  been.  I  think,  however,  that  the  nature  of  the 
question  and  the  circumstances  of  the  case  are  suffi- 
cient to  justify  me  in  making  the  common  order. 
There  will  be  a  declaration  that  the  Plaintiffs  are  en- 
titled afl  the  first  mortgagees,  adding  their  costs  to 
the  debt,  and  then  a  decree  for  foreclosure  on  default 
in  the  usual  way.  In  case  of  foreclosure,  the  Defendant 
must  deliver  up  the  deed. 


184C. 


Judgment, 
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March  22nd. 
April  IQth. 

A  bequest  to 
the  Queen's 
Chancellor  of 
the  Exchequer 
for  the  time 
being,  to  be  bj 
him  appropri- 
ated to  the  be- 
nefit and  advan- 
tage of  Great 
Britain,  Ae/<f  to 
be  Talid  so  hi 
as  related  to 
the  pure  per- 
sonalty, but 
▼oid  in  respect 
of  the  person- 
alty savouring 
of  realty. 


Statement, 


NIGHTINGALE  v.  GOULBURN. 

Colonel  PETRIE,  by  his  will  dated  in  Jdy, 
18439  bequeathed  several  legacies, — gave  an  annuity  of 
200/.  to  his  widow  for  her  life, — and,  after  the  decease  of 
his  widow,  disposed  of  his  residuary  estate  in  the  follow- 
ing words :  **  I  now  desire  that  my  said  trustees  or  trus- 
tee shall  convert  all  and  singular  my  investments  in  the 
stocks,  funds,  and  other  securities  into  money,  and  do 
and  shall  pay  such  money,  and  all  other  trust  momes 
whatever,  remiuning  not  disposed  of  afler  payment  oi 
all  and  every  the  legacies,  bequests,  donations,  and 
sums  of  money  aforesaid,  and  all  expenses  attending  the 
execution  of  the  trusts  of  this  my  will,  to  the  Queen^ 
Chancellor  of  the  Exchequer  for  the  time  being,  and  to 
be  by  him  appropriated  to  the  benefit  and  advantage  of 
my  beloved  country.  Great  Britain.** 

The  Master  found  that  the  estate  of  the  testator,  at 
the  time  of  his  death,  consisted  of  certain  stock  in  the 
public  funds,  therein  stated  [which  amounted  together 
to  about  20,000/.],  being  pure  personalty;  and  to  a 
sum  of  300/.  due  upon  mortgage.  The  parties  to  the 
suit,  on  further  directions,  were  the  trustees  of  the 
fund,  the  Chancellor  of  the  Exchequer,  the  Attorney- 
General,  and  the  next  of  kin  of  the  testator. 


Argument, 


Mr.  Twiss  and  Mr.  Wray^  for  the  Chancellor  of  the 
Exchequer  and  the  Attorney-General. — The  bequest  is 
valid,  being  made  to  an  oflScer  of  the  Crown  for  general 
public  purposes.  The  only  decree  which  the  Court 
will  make  is,  that  the  fund  shall  be  paid  to  the  Chan- 
cellor of  the  Exchequer,  ai^d  in  hia  bands  it  will  be  under 
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the  contaroul  of  the  Gt)yemment  in  like  maimer  as  the 
other  funds  in  the  public  treasury.  Tliis  relieves  the 
ease  from  any  uncertainty,  with  respect  to  the  objects 
of  the  gift,  and  renders  it  imnecessary  to  determine 
whether  the  purposes  are  or  are  not  charitable  in  the 
more  strict  sense  of  that  word :  Middletan  y*  Spicer(a), 
Newland  v.  Attorney^  General  (&).  It  is  sufficient  that  the 
fund  must  be  devoted  to  a  public  general  purpose  (e). 
No  application  of  these  funds  to  more  restricted  pur- 
poses would  be  permitted.  The  Court  will  assume,  in 
a  case  where  the  public  benefit  is  the  expressed  object, 
and  a  high  officer  of  the  Crown  is  the  administrator  of 
the  trust,  that  the  public  and  general  good  must  be 
pursued  in  the  distribution  of  the  fund.  The  question 
has  in  fact  been  determined  by  authority,  in  the  case  in 
which  a  gift  for  the  benefit  of  the  native  inhabitants  of 
Dacca  was  supported:  Mitford  v.  Reynolds  {d).  If  a 
gift  for  the  benefit  of  a  particular  town  can  be  sus- 
tained, it  cannot  be  said  that  a  gift  for  the  benefit  of  a 
particular  country  is  too  indefinite.  To  obviate  any 
question  on  the  ground  of  the  bequest  being  within  the 
Statute  of  Mortmain,  the  Crown  may  waive  any  claim 
to  the  fund  produced  by  the  personal  estate  owing  upon 
the  mortgage. 


1847. 

NlOHTINGALS 

V. 

GOULBUKN. 

ArgwmenL 


Mr.  Ramilly,  Mr.  Halletty  and  Mr.  Belly  for  the  several 
next  of  kin  of  the  testator. — In  this  case,  as  well  as  in 
every  other,  in  order  to  support  the  bequest  it  must  bo 
shewn  that  some  definite  persons  or  objects  are  intended 
to  enjoy  the  benefit  of  the  gift.  The  gift  is  to  the  Chan- 
cellor of  the  Exchequer;  it  is  admitted  not  to  be  for  his 
own  benefit ;  the  question  then  is,  what  is  the  trust  ?  That 
question  is  not  answered  by  referring  to  the  character  or 


(a)  1  Bro.  C.  C.  201. 
(6)  3  Mer.  684. 


(c)  1  Sim.  &  St.  66. 
(i)  1  PhiL  185. 
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1847.  office  of  the  trufitee ;  nor  is  it  answered  by  referring  to 
NiGHTiNOALi  ^^  duties  which  he  has  to  perform,  or  to  the  fact  that 
the  funds  under  the  jurisdiction  of  the  public  exchequer 
are  applied  to  the  public  benefit.  The  funds  in  the 
public  treasury  are  in  part  applied  for  the  benefit  of  .fii^ 
landy  but  Ireland  is  not  an  object  of  the  testatcnr^s  bounty. 
The  trust  must,  thereforoj  be  for  some  public  purposes 
less  comprehensiye  than  those  for  which  the  CcHisolidated 
Fund  is  applicable ;  but  there  is  no  guide  afforded  by  the 
will  for  selecting  those  purposes.  The  objects  of  the 
testator's  bounty  are  therefore  entirely  undefined  and 
uncertain.  In  the  case  of  Newland  v.  Attomey-GtM' 
ralj  the  object  was  distinct  and  definite.  If^  in  this 
case,  the  Chancellor  of  the  Exchequer  declined  to  under- 
take the  trust,  the  Court  could  not  execute  it :  Kenr 
dall  V.  Granger  {a\  Ommanney  v.  Butcher  (J),  Moriee  v. 
The  Bishop  of  Durham  (c),  Vezey  v.  Jamson  (d),  BroumT. 
Vean(e)f  IViUiams  v,  Kershaw  (/),  Miller  v.  Rowan  (y), 
EUis  V.  Selby  {1i\  Attomey^Creneral  v.  Brown  (i). 


Judgment. 


Vice-Chakcellor  : — 

Tlie  question  is,  whether  this  bequest  can  be  sup- 
ported as  a  charitable  bequest;  or  whether  the  pro- 
perty comprised  in  it  is  undisposed  of,  and  as  such  is 
distributable  amongst  the  next  of  kin  of  the  testator? 


The  argument  in  favour  of  the  Attorney-General  was, 
that  the  bequest  being  for  the  benefit  of  the  country  at 
large,  no  application  of  the  fund  would  be  lawful  other 


(a)  5  Bear.  dOO. 
{h)  1  T.  &  R.  2G0. 
(c)  9  Ves.  399. 
Id)  1  Sim.  &  St.  CO. 
(e)  7  Ves.  60,  n. 


(/)  1  Keen,  232,  n. 
Ig)  5  CI.  &  Fin.  99. 
(A)  1  Myl.  &  Cr.  286. 
(t)  1  Swans.  286. 
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than  for  a  general  public  purpose ;  and  that  every  such  1847. 

an  appropriation  for  a  general  public  purpose  -would  be  Nigutingals 

a  charitable  use  within  the  statute  of  Elizabeth.     The  qq^  Jb^^. 


argument  for  the  next  of  kin  was,  that  the  words  of  the 
bequest  are  so  general  as  to  admit  of  the  application  of 
the]  property  by  the  trustee  to  purposes  not  charitable, 
within  the  construction  of  that  term  adopted  in  the  de- 
cided cases.  If  it  can  be  shewn  that  the  trustee  could 
have  such  a  power  as  that  which  it  is  suggested  on  the 
port  of  the  next  of  kin  that  he  would  have,  the  case  is 
at  an  end ;  but,  to  assume  that,  would  be  to  take  for 
granted  the  very  point  in  dispute. 

I  do  not  understand  the  observations  of  Sir  fF.  Grant, 
in  Marice  v.  The  Bishop  of  Durham  (a),  as  deciding 
that  no  general  words  could  be  equivalent  to  the  word 
"charity;"  nor  do  I  think  it  would  be  right,  with  re- 
ference to  the  decided  cases,  to  lay  down  any  such  ge- 
neral rule.  In  fVest  v.  Knight  {h),  a  bequest  '^to  the 
parish  of  Great  Creaton,"  was  held  to  be  a  charitable 
bequest,  to  be  applied  for  the  benefit  of  the  poor  of  the 
parish  named,  upon  the  express  ground  that  it  was 
within  the  statute  of  Charitable  Uses.  In  Jones  v. 
WilUams{c),  it  was  held  by  Lord  Camden,  that  any 
genera]  public  purpose,  extending  to  the  poor  as  well 
as  to  the  rich,  was  a  charitable  use  within  the  sta- 
tute. In  TTie  Attorney"  General  v.  College  of  William 
and  Mary(d),  the  testator  bequeathed  the  residue 
of  his  estate  to  be  laid  out  for  "  charitable  and  other 
jHOus  and  good  uses,  at  their  discretion,"  and  it  was 
held  a  valid  charitable  bequest ;  and  u|)on  the  authority 
of  that  case,  a  bequest  of  200021,  to  be  hud  out  until 
the  testator's  son  came  of  age,  in  purposes  expressed  no 


(a)  9  Ves.  406.  (c)  Ambl.  C61. 

(b)  1  Cas.  in  Ch.  134.  {d)  1  Ves.  jun.  243. 


Jtidyment, 
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1847.        more  definitely  than  in  the  words, ''  in  the  service  of  my 
^,"     -  Lord  and  Master,  and,  I  trust,  Redeemer,**  was  held  a 

NiOHTlNOALV  ■it.f, 

V.  good  chantable  bequest :  Pawerscaurt  v.  Poiwer$court{a) ; 

'     though  it  was  argued  that  private  charity  would  satisfy 

Judgment.  |.Jjq  bequest.  In  The  Attorney- General  v.  HeeU8{b\ 
Sir  John  Leachy  referring  to  the  case  of  The  Attoma/' 
General  y.  Broum  {c\  as  a  case  in  which  he  had  occa- 
sion to  consider  the  subject  very  fully,  said,  it  was  his 
opinion,  that  funds  supplied  from  the  gift  of  the  Crown, 
or  of  thcf  L^islature,  or  from  private  f^St,  for  any  l^al, 
public,  or  general  purpose,  were  charitable  funds,  to  be 
administered  by  courts  of  equity;  and  that  it  was  not 
material  that  the  particular  public  or  general  purpose 
was  not  expressed  in  the  statute  of  Elizabeth,  all  other 
legal,  public,  or  general  purposes  being  within  the  equity 
of  that  statute.  That  case  was  the  subject  of  observa- 
tion before  Lord  Eldon,  in  The  Attomey-General  v. 
The  Mayor  of  Dublin  (d) ;  and  what  was  there  said  again 
became  the  subject  of  observation  by  the  Vtce-Chancdbr 
in  The  Attomey^General  v.  The  Mayor  and  Corporaium 
of  Carlisle  {e).  I  do  not,  however,  collect  from  those 
cases  that  the  law  laid  down  in  The  Attomey^General  7* 
Heelis  was  disapproved  of  by  Lord  Eldon,  but  that  the 
law,  as  laid  down  in  that  case,  if  correct,  tended  to  shew, 
that,  in  21ie  Attomey^General  v.  Broum,  Lord  EUan 
had  felt  unnecessary  difficulties  in  deciding  the  case. 

In  the  Attomey^General  v.  TTie  EarloflAmsd€Je(f), 
property  was  given  by  a  testator  upon  trust  for  a  school 
in  Lowihery  in  the  county  of  Westmorelandj  or  otherwise! 
upon  such  trusts,  and  for  such  other  purposes  as  his 
executors  should  think  most  conducive  to  the  good  of  the 
county  of  Westmoreland^  and  especially  of  the  parish  of 

(a)  1  MoU.  616.  {d)  1  Bligh,  N.  S.,  334. 

\h)  2  Sim.  &  Sin.  67.  (0)  2  Sim.  437. 

(c)  1  Swanst.  265.  (/}  1  Sim.  106. 


r. 

GOULBI/RN. 

Judgment. 
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Lawther.    The  charity  as  to  the  school  altogether  failed ;         1847. 
but  the  Court  nevertheless  held  the  bequest  to  be  good,   niqhtixoale 
and  directed  the  property  to  be  applied  to  other  charit- 
able purposes  for  the  benefit  of  the  county.     Had  the 
words  of  the  bequest  been,  "  or  otherwise  upon  such 
trusts  and  for  such  other  purposes  as  my  executors  shall 
think  fit,''  then,  according  to  the  cases  cited  in  argu- 
ment, the  gift  could  not  have  been  supported  as  a  charity. 
But  the  terms  of  the  gift  in  fact  amounted  merely  to  a 
direction  to  apply  the  property  for  the  good  of  the 
ooimty,  without  making  use  of  the  word  "  charitable." 
In  MUford  v.  Reynolds  (a),  the  testator  bequeathed  the 
residue  of  his  property  ^^  to  the  government  of  Bengal, 
for  the  express  purpose  of  that  government  applying  the 
amount  tocharitable,beneficial,and  public  works  at  and  in 
.the  city  of  Dacca,  in  Bengal,  the  intent  of  such  bequest 
and  direction  being,  that  the  amount  shall  be  applied 
exclusively  to  the  benefit  of  the  native  inhabitants  in 
the  manner  they  and  the  government  may  regard  to  be 
most    conducive   to  that  end."    Now,  if  the  words 
^'  charitable,  beneficial,  and  public"  in  that  case  are  to 
be  read  collectively,  there  is  no  question  that  charity 
would  govern  the  whole  of  the  bequest.     If,  however, 
they  were  to  be  taken  distributively,  so  that  the  govern- 
ment might  apply  the  funds  either  to  charitable,  or  to 
beneficial  or  public  works,  without  reference  to  charity, 
there  would  be  an  end  to  the  argument.     The  Lord 
Chancellor^  in  delivering  judgment,  says,  that,  in  the  lat- 
ter case,  there  could  be  no  doubt  that  the  whole  dispo- 
sition would  fail ;  but,  taking  the  whole  together,  he 
considers  the  meaning  to  be,  that  the  money  shall  be 
applied  to  works, —  something  to  be  constructed  or 
established  for  the  benefit  of  the  native  inhabitants  of 
Dacca,— not  for  any  particular  class  of  the  native  inha- 

(a)  1  PhiL  186,  706. 

VOL,  V.  L  L  H.  W. 
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1 847.         bitants,  but  for  all  the  native  inhabitantB  in  general,  both 

NiGHTiNGALs  ™^  ^^^  P^^'  •  ^^^  ^^  holds  it  to  be,  within  all  the  au- 
^'  thorities.  a  valid  charitable  bequest  Th^JLard  Chancellor 

GOULBURN.  ,  1         .       t  1    »• 

does  not  construe  the  word  '^  chantable    as  governing 

^  ^  the  whole  of  the  bequest ;  but  respecting  that  word,  he 

says  that  the  bequest  is  for  the  benefit  of  all  the  native 
inhabitants  in  general,  both  rich  and  poor,  and  that  it 
was,  therefore,  good.  I  do  not  think  anything  turns 
on  the  point,  as  to  the  application  of  the  fiind  in  build- 
ing works,  as  distinguished  from  any  otiber  mode  of  ap- 
plication. 

In  the  case  of  Newland  v.  The  Attornjey^Creneral{m\ 
in  which  there  was  a  bequest  of  stock  to  her  Majesty's 
Government  in  exoneration  of  the  national  debt,  Lord 
Eldon  directed  the  fund  to  be  transferred  to  such  per- 
son as  the  king,  under  his  sign  manual,  should  appoinft. 
The  cases  of  Hawse  v.  Chapman  (&),  Tawnky  v.  Bedr 
W€ll(c)y  which  are  cited  in  Mitford  v.  Reynolds,  in  ex- 
planation of  that  judgment,  are  also  important  upon 
the  question  raised  in  this  case  by  the  azgument  on 
behalf  of  the  next  of  kin. 

It  was  sfud,  however,  that  if  I  should  decide  against 
the  claim  of  the  next  of  kin,  my  decision  would  be  op- 
posed to  that  of  Lord  Lanffdale,  in  Kendall  v.  Grainr 
ger  (d).  I  am  not  of  that  opinion ;  I  agree  with  Lord 
Langdaley  that  many  things  of  general  utility  may 
not  fall  within  the  definition  of  charity,  as  the  term  is 
understood  in  the  Court ;  for  many  things  of  general 
utility  may  be  strictly  matters  of  private  right,  although 
the  public  may  indirectly  derive  a  benefit  from  them. 
The  expenditure  of  money  to  promote  the  oonstructioa 
of  railroads  or  canals  (for  example),  whidi  are  private 

(a)  3  Mer.  684.  {b)  4  Ves.  642.  (c)  6  Ves.  194. 

((£)  6  Beav.  900. 


,^     t 
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property,  in  no  respect  under  the'control  of  the  Attorney- 
General,  might  often  be  an  expenditure  m  the  encou- 
ragement of  things  of  general  utility,  but  could  not  be 
said  to  be  an  expenditure  for  a  charitable  purpose.  But 
this  case  is  distinguishable  from  that  of  Kendall  y. 
Grander*  This  is  not  simply  a  bequest  to  trustees  for 
purposes  of  a  general  and  wholly  unrestricted  nature, 
but  for  the  benefit  and  advantage,  that  is,  for  the  good 
of  a  particular  dass, — a  large  class,  it  is  true,  but  still  a 
dass  coming  within  some  defined  limits,  and  which  is 
within  the  deciMn  in  Mitford  v.  Reynolds,  If  a  be- 
qiiert  were  made  to  a  trustee  to  be  appropriated,  at  his 
JBfldretion,  for  the  benefit  and  advantage  of  ^.  B.y  that 
woiild  in  equity  be  a  bequest  to  A.  B.  The  British 
public,  in  this  case,  stand  in  the  situation  of  A.  B.  in 
llie  case  I  have  supposed ;  but  it  has  not  been  argued, 
thai  that  difierence  alone  was  fatal  to  the  bequest. 
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I  am  of  opinion  that  this  bequest  is  valid,  unless  it 
can  be  shewn  that  the  Chancellor  of  the  Exchequer  may, 
consistently  with  the  trust  under  the  will,  appropriate 
the  fund  to  purpoees  in  which  the  British  public  have 
no  direct  and  immediate  interest, — ^no  interest  except 
incidentally  and  indirectly, — or  that  he  is  at  liberty  in 
fact  to  appropriate  it  to  any  other  than  such  general 
public  purposes  as  the  Attorney-General  might  protect 
and  control.  I  cannot  conceive  a  purpose  to  which 
these  trust  funds  could  be  lawfully  applied,  according  to 
the  win,  which  would  not  be  so  general  and  public  in 
its  character  as  to  constitute  a  charitable  use.  The  case 
is  certunly  open  to  doubt ;  but  the  conclusion  to  which 
I  have  come  is,  that  the  bequest  is  valid. 


Decx«e  as  in  Seton  on  Decrees,  p.  128,  No.  XIV. 


VOL.  V. 


H.W. 


•i*'. 
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May  8<A. 

An  order  ez 
parte  maybe 
obtained  by  a 
defendant  for 
IntTe  toeza- 


mme  a 
fbndanty  HEfing 
just  exceptions, 
—aiwdl  after 
the  decree,  ai 
before  the  hear- 
ing; and  the 
qvntion  of  the 
oonpetency  of 
tiie  witness  will 
not  be  tried 
upon  motion  to 
discharge  the 
order,  but  is 
open  when  his 
evidence  is 
tendered. 

Jlrgumeni. 


STEED  V.  OLIVER. 

Mr.  RamiUy  and  Mr.  Phfor,  for  the  Plaintiff, 
moyed  to  discharge,  for  irregularity,  an  order  obtained, 
ex  parte,  after  the  decree,  by  two  of  the  Defendants,  for 
leave  to  examine  a  Co-defendant,  in  sup]K)rt  of  the  state 
of  facts  which  the  two  Defendants  had  carried  in  befoie 
the  Master. 

The  motion  was  supported  in  ligament  on  two 
grounds ;  first,  that  the  order  to  examine  a  co-deftait 
ant,  after  decree,  ought  not  to  have  been  obtaliBd  «r 
parte^  but  that  a  special  application  was  then  neceMny; 
secondly,  that  the  suggestion  upon  which  the  oominoa 
order  is  made,  that  the  party  to  be  examined  hat  ao 
interest  in  the  matters  in  question  in  the  cause,. Mis 
in  this  case,  untrue,  inasmuch  as  it  appeared  upon  die 
pleadings  and  decree,  that  the  Co-defendant,  who  was 
the  proposed  witness,  was.  a  co-executor  with  the  other 
Defendants,  and,  therefore,  an  accountabg  party  in  tlie 
suit.  The  witness  was,  therefore,  inoomjpetent,  and  the 
objection  was  not  removed  by  the  stat.  6  &'7  Viot  c.  85. 

Mr.  Eade  opposed  the  motion. — The  order  was  re- 
gular, aft;er  as  well  as  before  the  decree:  Paris y. 
Hughes  (a),  Van  v.  Corpe  (ft).  The  objection  as  to  tlie 
competency  of  the  witness  could  not  be  raised  on  this 
motion,  but  was  open  to  the  Phiintiff  when  tJie  evi- 
dence was  tendered :  Lee  v.  Atkinson  (c),  Murrm/  ▼• 
Shadwell  (d). 


JudgmenU 


The  Vice-Chancellor  said,  the  cases  cited  i^peaied 
to  be  conclusive  on  the  point. 

Motion  refused,  widi  coeta 


(a)  1  Keen,  1. 

{b)  3  Myl.  &  E.  2G9. 


(c)  2  Cox,  41d. 
{d)  2  V.  &  B.  401. 
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KIRWAN  V.  DANIEL.  Feb.  2m, 

27th, 

T  March  17  th, 

HE  bill,  which  was  filed  in  December,  1846,  by  The  Plaintiff 

Matthew  Kirwauy  against    Tliomas  and  John  Daniel^  ananouityof 
John  Francis  Kirwan,  M.  Hale,  and  H.  Smith,  stated  ^^^  ^*^^ 

'  '  upon  planta- 

an  indenture,  dated  in  March,  1841,  made  between  the  tions  in  the 

Plaintiff,  of  the  first  part,  John  Francis  Kirwan  of  the  belonging;  to' 

second  part,  and  M.  Hale  and  H.  Smith  of  the  third  ^ij^^^p^.f^ 

part)  whereby,  for  certain  considerations,  and  among  intoanagree- 

*  "^  ^  ^  ^  ment  with  2/., 

otlierB,  in  consideration  of  an  annuity  of  300Z.  to  the  by  which  2>.  m 
Pluntiff  for  his  life,  and  another  annuity  of  lOOZ.  to  having  the  pro- 
Sarah   JSrwan,   commencing  at  the  decease  of   the  ^  iTim^untu^hU 
Plaintiff,  for  her  life,  (which  annuities  John  Francis  advances  were 

,  .,..,#.  satisfied,  was 

jSrwan  covenanted  to  pay),  certam  plantations  m  Mont-  to  ship  sup- 
serrai  were  conveyed  to  M.  Hale  and  H.  Smith,  and  pia"tatioiif,Mid 
their  heirs,  to  the  use  and  intent  that  the  Plaintiff  and  "o'*^"  ^^ 

'  ^  ^  ^      drawn  upon 

Sarah  Kirwan  might  receive  and  tike  out  of  the  said  him  D,  by  jr. 

-  ^     .  1  1  •^«  o^r  r      ij    lort  he  expenses 

plantations  such  several  anniuties,  as  the  same  should  of  manage- 

become  due ;  and  subject  to  the  said  charges  and  certain  to^pal^the*^ 

other  char&^es  theieon,  to  the  use  of  John  Francis  Kir-  Plaintiff 's  an- 

wan,  his  heirs  and  assigns.  consignments 

were  made,  and 
D,  paid  the 

The  bill  then  stated  that,  in  October,  1841,  John  Pi^j;jtiff'san- 

'  ^  '       ^     '  nuity  for  one 

Francis  Kirwan,  who  had  entered  into  possession  of  the  year,  and  then 

-  .  1     •  !•       ^  •  X      'xr    discontinued 

plantations,  wsis  desirous  of  malviiig  an  arrangement  with  the  payment, 

some  mercantile  house  in  London  for  consigning  to  them  Sfubse  "" 

the  produce,  such  mercantile  house  undertaking  to  ship  ^^^^^  consjgn- 

the  supplies  required  from  this  country  for  the  use  of  the  bill  prayed  that 


plantations,  to  provide  for  the  payment  of  a  rent  of  ordered  to  pay 
200i  per  anniini,  to  which  an  estate  caUed  «  OUl  Road;'  ^^^  "'"f  *y  "^ 

*  '  '      long  as  he  con- 

in  the  Ywflsession  of  John  Francis  Kirtoan,  Avas  subject,  tinned  to  re- 
ceive the  con- 
iinflleiitt :«— J7e/<f,  «ii  demurrer,  that,  without  deciding  whether  the  Plaintiff  could  (with 
rmptnoe  to  the  dedsion  in  the  case  of  Garrard  v.  L^rd  Lauderdale)  sustain  a  suit  to 
enforce  the  agreement  as  against  D.,  D.  could  not,  after  the  payment  of  the  annuity  which 
lie  bed  made  vadff  the  contract,  withhold  from  the  Plaintiff  the  benefit  of  the  contract  for 
the  ftirtber  pejment  of  the  annuity. 

M  M  2 
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and  also  to  provide  for  the  payment  of  the  ssdd  annuity 
to  the  Plaintiff:  that  the  PMntiff  was  empowered  by 
John  Francis  Kirwan  to  enter  into  such  arrangement 
and  agreement,  and  that  the  Defendants,  Thomas  Da- 
niel and  John  Daniel,  carrying  on  business  as  merchants 
in  London  under  the  firm  of  Thomas  Daniel  Sf  Co., 
being  desirous  of  becoming  consignees  of  the  produce  of 
the  plantations,  and  willing,  in  consideration  thereof,  to 
imdertake  to  ship  the  necessary  supplies  for  the  same, 
and  to  provide  for  the  payment  of  the  rent  of  200/.,  and 
of  the  Plaintiff^s  annuity  of  300/.,  and  also  to  honour 
the  bills  which  might  be  drawn  by  John  Francis  JShrwan 
for  the  proper  cultivation  and  management  of  the  plan- 
tations, the  following  agreement  was  entered  into  be- 
tween and  by  the  Plaintifl^  as  such  agent  of  the  said  John 
Francis  Kirwan,  duly  authorised  as  aforesaid,  '^and  ako 
on  his  own  behalf,  in  respect  of  his  said  annuity  of  300il| 
charged  on  the  said  plantations,  comprised  in  the  said 
indenture  of  March,  1841,"  and  N,  Sf  H.  Mayo,  another 
firm.  West  India  brokers,  who  claimed  some  lien  on  the 
plantations,  and  the  Defendants,  Daniel  jf  Co.: — 


*^  London,  29th  of  October,  1841 : — It  is  agreed  be- 
tween John  Francis  Kirwan,  Esq.,  of  Montserrat,  repre- 
sented by  his  uncle,  Matthew  Kirwan,  Esq.,  of  Brigh- 
ton, at  present  in  London,  and  Messrs.  N.  Sf  H.  Mayo, 
and  Messrs.  Thomas  Daniel  ^  Co.,  of  Mincing-lane,  Lon- 
don, that  Messrs.  Daniel  ^  Co.  shall  honour  the  bills  drawn 
by  Mr.  J.  F.  Kirwan,  of  Montserrat,  for  the  proper  culti- 
vation and  maintenance  of  the  three  estates,  viz.  Farm^ 
fVaterwork,  and  Old  Road,  in  the  said  island;  and  ako 
that  they  should  ship  such  supplies  as  may  be  required 
from  this  country  for  the  said  properties;  and  pay  Mr. 
Matthew  Kirwan  quarterly,  commencing  fixmi  the  Istof 
October  now  last  past,  75/.,  in  discharge  of  his  annuity  of 
3002^  secured  on  the  estates  Farm  and  Wdterwork,  the 
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which  produce  of  the  said  three  estates  to  be  Bent  to 
Daniel  Sf  Co.,  in  repayment  of  such  advances,  and  until 
the  same  are  fully  liquidated,  they  T.  D.  8f  Co.  under- 
taking, should  there  be  a  surplus  in  their  hands  after 
the  said  liquidation,  to  pay  over  the  Sfud  surplus  to 
N,S^  H.  Mayo^  in  part-payment  of  interest  and  principal 
of  a  claim  they  have  by  assignment  from  W.  Jenkins 
against  the  estates  Farm  and  fVaterwork ;  but  N.^H. 
Mayo  are  not  precluded  from  hereafter  taking  other 
steps  for  realizing  their  claim,  should  they  have  reason 
to  be  dissatisfied  with  the  working  of  the-  present 
scheme.  Signed — Matthew  Kirwan,  i\^  §•  JET.  Mayo, 
Thomas  Daniel  §•  Co.'' 


1847. 


Statement. 


The  bill  stated,  that,  in  pursuance  of  the  said  agree- 
ment, the  Defendant,  John  Francis  Kirwan,  had,  from 
and  since  the  date  thereof,  consigned  and  still  continued 
to  consign  to  the  Defendants,  Daniel  8f  Co., — ^who  had 
from  time  to  time  duly  received, — the  produce  of  the 
plantations:  that  the  Defendants,  Daniel  Sf  Co.,  duly 
paid  to  the  Plaintiff  the  four  quarterly  payments,  which 
became  due  in  respect  of  the  said  annuity  of  300/.,  to  the 
Ist  of  October,  1842 ;  but  that,  since  that  date,  they  had 
not  made  any  payment  to  the  Plaintiff  in  respect  thereof, 
with  the  exception  of  three  siuns,  making  together  125/.; 
but  the  Plaintiff  had  in  June,  1845,  received  from  John 
Francis  Kirwan  a  sum  of  105/.  in  respect  of  the  arrears 
of  the  annuity :  that  a  large  sum  of  money  was  then 
due  to  the  Plaintiff  in  respect  of  such  arrears,  and  the 
Defendants,  Daniel  8f  Co.,  had  refused  to  pay  such  ar- 
rears, or  to  provide  for  the  future  payment  of  the  said 
annuity  to  the  Plaintiff. 


The  bill  charged,  that,  according  to  the  true  construc- 
tioi^  of  the  agreement,  Daniel  8f  Co.  were  bound  to  pay 
Ae  anntuty  to  the  Plaintiff  so  long  as  they  should  receive 
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the  conalgnmentfl  of  produce,  without  reference  to  the 
value  or  amount  of  such  consignmeDte;  but  which^  how- 
ever, the  bill  alleged,  were  sufficient.  The  bill  prayed 
on  account  of  what  was  due  to  the  Plaintiff  for  the  ar- 
rears of  the  annuity,  and  that  Daniel  Sf  Co.  might  be 
ordered  to  pay  the  same,  and  also  to  continue  the  pay- 
ment of  the  annuity  quarterly  during  such  time  as  they 
should  continue  to  receive  the  produce  of  the  plan- 
tations. 


Mefisrs.  Daniel  8f  Co.  demurred  for  want  of  equity. 


AyffWMni. 


Mr.  Rolt  and  Mr.  Dickituon,  for  the  demurrer. — It  is 
not  competent  to  the  Plaintiff  to  establish  an  interest  in 
the  agreement,  by  allying  that  it  was  made  by  him, 
not  only  as  the  agent  of  John  Francis  Kirwan^  but  also 
on  liis  own  behalf.  The  terms  of  the  agreement,  and  the 
parties  entitled  to  the  benefit  of  it,  must  be  found  on 
the  agreement  itself,  and  to  that  agreement  it  appears 
that  the  Plaintiff  is  no  party,  except  in  his  character 
of  agent.  The  Plaintiff  has  no  interest  in  the  agree- 
ment made  between  John  Francis  Kirwan  and  Daniel 
§•  Co,:  Garrard  v.  Ijord  Lauderdale  (a),  Walwj/n  v. 
Coutts  {b)y  Malcolm  v.  Scott  (c).  The  fact  that  the  Plain- 
tiff, being  the  agent  in  the  transaction,  had  notice  of  the 
terms  of  the  agreement,  and  might  have  expected  or 
relied  upon  receiving  the  annuity,  does  not  give  him  a 
right  to  sue  upon  the  agreement:  Garrard  v.  lA)rd 
Lauderdale,  Acton  v.  IVoodgate  (d),  Scott  v.  Porcher  (<?). 
In  the  case  of  Fitzgerald  v.  Stev)art{f)y  the  bill  charged 


(a)  3  Sim.  1. 

{h)  3  Sim.  14;  5'.(7.,  3Mer. 
707. 
(c)  3  Hare,  39. 


:.  (J)  2  Myl.  &  K.  492. 

(c)  3  Mer.  G52. 

(/)  3  Sim.  333;  S.  C,    2 
RosB.  &  Myl.  457. 
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that  the  defendants  intended  to  apply  the  funds  re- 
mitted to  meet  the  plaintiff's  demand,  in  satifl&ctaon  of 
their  claims  upon  a  party  who  had  been  a  leeeiTer  of 
the  estates,  and  with  whom  thej  had  had  large  meiom- 
tile  transactions.  That  case  does  not  establish  the  propo- 
sition, that  the  mere  payment  of  part  of  the  claim  of  a  cre« 
ditor  renders  the  party,  who  makes  the  payment,  a  trus- 
tee for  the  creditor  of  so  much  of  the  fund  in  his  hand 
as  shall  be  sufficient  to  satbfy  the  debt:  Braume  v. 
Cavendish  (a).  ^ 
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Mr.  Romilly  and  Mr.  Heathfield. — The  bill  states 
that  the  agreement  was  made  by  the  Plaintiff,  on  his 
ownbehalf,  as  well  as  on  behalf  of  the  other  party;  and 
that  statement  must,  for  the  purposes  of  the  demurrer, 
be  taken  as  true:  it  must  be  taken  as  a  fact,  added  to  the 
written  contract.  Taking  the  contoict,  simply  as  express- 
ed in  the  written  agreement,  still,  after  the  payment  of 
the  annuity  by  Messrs.  Daniel  Sf  Co.  for  a  considerable 
time  in  pursuance  of  the  contract,  they  could  not  hold 
the  consignments,  and  refuse  to  perforin  the  other  part 
of  their  agreement,  by  continuing  to  make  the  payment: 
JPHzgerald  v.  Stewart^  Bum  v.  Carvalho  (i),  LiUy  v. 
Hay$  {c)y  Hutchinson  v.  Heyworth  (^,  Miln  v.  Walton  (e). 
They  cited  also  fVilding  v.  Richards  (/). 


Vics-Chancbllor,  after  adverting  to  the  opinion  he     Judsrneni. 
had  expressed  on  the  case  at  the  close  of  the  argu- 
ment— 

The  fects  of  this  case  are  these: — John  Francis  JSr- 
wan  was  the  owner  of  some  plantations  in  Montserratf 


(a)  1  Jones  &  La.  606. 

(b)  4  Myl.  &  Cr.  690. 

(c)  5  Adol.  &  El.  548. 


(d)  9  Adol.  &  El.  376. 

(e)  2  Y.  &  C.  C.  C.  354. 
(/)  1  Col.  655. 
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in  the  West  InSes;  he  was  the  nephew  of  the  Phdntiff, 
and  the  Plaintiff  was  his  agent.  The  Plaintiff  was  en- 
tided  to  an  annuity  of  8002.  payable  out  of  the  planta- 
tiona  in  question.  John  Francis  Kirwan  was  deaious  of 
making  arrangements  with  some  one  in  this  country  to 
send  out  supplies  to  the  West  Indies^  for  the  due  culti- 
Yation  and  management  of  the  estates ;  and,  according 
to  the  all^ations  of  the  bill,  he  authorised  the  Plaintiff 
to  make  such  arrangements,  and  also  to  provide  for  pay- 
ment of  the  Plaintiff's  annuity  of  300/.  a  year,  as  well 
as  a  fent  of  200/.  payable  to  another  person.  There  is 
some  question  on  the  construction  of  the  agreement, 
whether  the  annuity  was  to  be  payable  by  the  con- 
signees at  all  events,  or  whether  it  was  only  to  be 
payable  out  of  such  consignments  as  they  received ;  but 
as  the  bill  states  that  they  have  received  consignments 
sufficient  to  pay  the  annuity,  or  to  pay  it  in  part,  it  is 
for  the  present  purpose  immaterial  which  of  these  con- 
structions shall  be  adopted.  Now,  the  Plaintiff,  accord- 
ing to  the  allegations  in  the  bill,  having  had  this  com- 
mission, entered  into  an  arrangement  with  the  Defend- 
ants, Messrs.  Daniel  &f  Co.,  in  the  month  of  October, 
1841,  which  was  as  follows:  [His  Honor  read  the 
agreement,  supra,  p.  494.]  The  hill  then  allies  that 
Messrs.  Daniel  8f  Co.  thereupon  became  the  consignees; 
that  they  accepted  bills ;  that  the  produce  was  consigned 
to  them ;  that  up  to  a  certain  time,  which  is  stated,  they 
regularly  paid  the  annuity,  and  that  they  have  since  dis- 
continued paying  it,  and  the  bill  seeks  a  decree  against 
Messrs.  Daniel  8f  Cb.,  that  they  continue  to  pay  the 
annuity  so  long  as  they  shall  continue  to  receive  the 
consignments.  Messrs.  Daniel  8f  Co,  have  demurred  to 
the  bill,  and  they  insist  that  the  Plaintiff,  being  no 
party  to,  and  having  no  ultimate  interest  under  the 
agreement  of  October,  1841,  has  no  right  to  sue  them 
for  his  annuity,  although,  of  course,  John  Francis  Kir- 
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warif  as  the  author  of  the  deed,  might  have  ccHopelled         1847. 
them  to  carry  it  into  effect. 

I  do  not  mean  to  go  into  the  question  of  the  effect  of 
the  agreement.  It  appeared  to  me  that  the  Messrs.  Judgment, 
Daniel  might  probably  have  a  right  to  say,  that,  although 
the  Plaintiff  appears  to  be  the  agent,  yet,  as  the  agree- 
ment is  made  with  him  as  the  agent  for  another  person 
who  is  named  as  the  party  to  the  agreement,  they  did 
not  by  that  arrangement, — merely  by  his  being  mentioned 
as  the  agent,  give  any  right  to  the  Plaintiff  himself 
imder  the  agreement.  They  might  very  well  say,  "We 
are  quite  content  to  be  liable  to  those  with  whom  we 
are  dealing, — whose  bills  we  accept,  and  from  whom  we 
receive  the  consignments,  but  we  will  not  be  liable  to  a 
third  person."  I  do  not,  therefore,  give  any  opinion 
whether  on  the  agreement  alone  the  Plaintiff  would  have 
a  right  to  sue.  It  was  on  that  ground  I  was  apprehen- 
uve  that  a  decision  on  this  demurrer  might  appear  to 
conflict  with  the  case  of  Garrard  v.  Lord  Lauder' 
dale,  a  case  which,  in  one  of  its  bearings,  is  of  some 
difficulty. 

So  far  as  Garrard  v.  Lord  Lauderdale  follows  WaU 
wyn  V.  CouttSy  as  reported,  but  misreported  in  Merivale{a\ 
I  shall  assume  its  authority  to  be  unimpeachable ;  but 
the  case  of  Garrard  v.  Lord  Lauderdale  went  much 
further  than  Walun/n  v.  Coutts,  for,  in  that  case,  the 
creditors  were  named  as  parties  to  the  deed,  of  the  third 
part ;  the  trustees  gave  notice  of  the  deed  to  the  cre- 
ditors (of  whom  the  plaintiff  was  one),  who  were  named 
as  parties  of  the  third  part,  and  whose  debts  were  to  be 
piud,  and  the  court  held  that  the  notice  was  immaterial. 
The  case  to  that  extent  was,  I  believe,  a  case  of  the  first 
impression;  and  the  decision  was  certainly  a  surprise  on 


«« 


(a)  Vol.  3,  p.  707. 
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1847.  thofle  in  whose  favour  it  was  pronounced.  The  argu- 
ment was,  that  the  deed,  per  se^  gave  no  interest  to  the 
.creditors ;  and  if  that  were  admitted^  then  it  was  said  a 
simple  notice  to  the  creditor  of  a  deed  which  ptr  se  gave 
^^^*^^*  him  no  interest,  could  not  enlarge  the  effect  of  the 
deed.  That  may  be  true,  so  far  as  the  effect  of  the  deed 
is  concerned ;  but  the  argument  omits  the  material  con- 
sideration, that,  although  the  notice  may  not  alter  the 
effect  of  the  deed,  it  may  alter  the  position  of  the  credi- 
tor ;  .and  pourts  both  of  law  and  equity  have  repeatedly 
decided,  that,  where  a  creditor  on  whose  behalf  a  stake 
has  been  deposited  by  the  debtor  with  a  third  person, 
receives  notice  of  that  fact  from  the  stakeholder^  the  no- 
>  iice  will  convert  the  stakeholder  into  an  agent  for^  and  a 
debtor  to  that  creditor ;  and  those  cases  have  been  dedd- 
ed  on  the  ground  that  the  creditor  may,  on  the  faith  of 
the  notice,  have  forborne  to  sue.  The  late  cases  at  law 
which  were  cited  at  the  bar  are  very  strong,  and  in 
principle  I  cannot  distinguish  them  from  a  trust  in 
equity,  as  in  Garrard  v.  Lord  Lauderdale. 

I  should  not,  however,  have  presumed  to  make  these 
remarks,  were  it  not  for  the  observation  of  the  Master 
of  the  Rolls  in  Acton  v.  Woodgatey — the  observations  of 
the  same  learned  Judge  in  an  unreported  case,  of  which 
I  was  furnished  with  a  note  by  Mr.  Russell  many  years 
ago ;  and  the  observation  o{  Sir  JSdward  Sugden  on  Brown 
V.  Cavendish,  as  well  as  the  difficulty  always  felt  in  ap- 
plying the  case  of  Garrard  y.  Lord  Lauderdale  in  the  par- 
ticular alluded  to.  It  appears  to  me,  however,  that  I  can 
decide  this  case  without  being  in  any  danger  of  impeach- 
ing that  authority.  The  case  of  Fitzgerald  v.  Stewart  (a) 
has  a  material  bearing  upon  the  question,  and  I  refer  par- 
ticularly to  the  Lord  Chancellor's  observations  in  Aat 
case  (the  same  Judge  who  decided  Garrard  v.  Lord 

(a)  2  Ross.  &  Myl.  457. 
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Lauderdak\  that  in  the  case  of  an  annuity,  the  annuity 
is  to  be  treated  as  an  entire  sum,  and  not  merely  as  a 
succession  of  accruing  payments ;  and  that-,  where  the 
annuity  is  paid  by  the  trustee,  that  trustee  thereby 
makes  himself  liable  afterwards  to  the  continued  pay- 
ment of  the  annuity,  so  long  as  he  is  placed  in  a  posi- 
tion to  make  it  I  do  not  by  this  decision  in  the  least 
degree  contravene  Garrard  v.  Lord  Lauderdale,  but  I 
do  not  (according  to  Lord  BrouphanCs  reasoning  upon 
an  annuity)  extend  it. 

Demurrer  overruled. 
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Judgment. 


LOWES  V.  LOWES.  „  ?®^^-   , 

2nd  and  ^h 

TJune, 
HE  testator,  N.  LoweSy  devised  and  bequeathed  all  The  testator 

his  real  and  personal  estate  to  his  executors  and  trustees,  ^fg^and  be- " 
and  subject  to  his  debts  and  funeral  and  testamentary  qa«thcd  aU  his 

•  ,  "^    real  and  pcr- 

ezpenses,  and  the  expenses  which  the  trustees  should  sonai  estate  to 
deem  it  expedient  to  incur  in  the  management  of  the  ject  to  debts," 
trust  premises,  or  otherwise  in  the  execution  of  the  byiiYout*™' 
will, — he  directed  his  trustees,  by  and  out  of  the  rents,  therents,  issues, 

,  ,  and  profits 

issues,  and  profits  thereof,  to  raise  the  yearly  sum  of  thereof,  to  pay 
100/1,  and  pay  the  same  quarterly  to  his  wife,  Lucy  iSoTto'Ss^ 
Lowes,  or  as  she  (not  by  way  of  anticipation)  should  7^^^  during  her 
appoint,  so  long  as  she  should  continue  his  widow;  hood, and sub- 
and  subject  as  aforesaid,  the  testator  directed  that  his  upon  trust  for 
trustees  should  stand  and  be  possessed  of  the  said  trust  ufe*^^^.^"^*^ 
premises,  in  trust  to  apply  the  whole  or  any  part  of  the  mender  to  her 

mainder  to  his 
brother.  And  the  testator  empowered  his  trustees,  at  their  discretion,  during  the 
continuance  of  the  trusts  and  notwithstanding  the  same,  to  continue  and  carry  on  aU 
or  any  of  the  farms  or  other  concerns  in  wliich  he  might  be  engaged  at  the  time  of  his 
decease,  and  to  restrict  or  increase  any  such  concern,  and  to  demise,  mortgage,  or  sell  all 
or  any  part  of  his  real  estate  or  chattehi  real : — Held,  that  the  widow  was  not  entitled  both 
to  the  annuity  given  to  her  by  the  will  and  to  her  dower  out  of  the  real  estate. 
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Statemeni, 


rents,  issues  and  profits  thereof^  in  or  towards  the  main- 
tenance or  education  or  otherwise  for  the  benefit  of 
his  daughter^  Maty  Lowes,  until  she  should  attain  the 
age  of  twenty-one  years,  or  be  married,  and  that  the 
unapplied  income  should  be  accumulated,  and  be  liable 
to  be  applied  in  like  manner,  and,  subject  to  such  lia- 
bility, be  deemed  accretions  to  the  capital  whence  it 
arose.  And  when  his  said  daughter  should  attain 
twenty-one,  or  be  married,  the  testator  directed  his 
trustees  to  pay  the  rents,  issues  and  profits  of  the  trust 
premises  to  his  said  daughter,  or  as  she  should  (not  by 
anticipation,  charge  or  assignment)  appoint,  for  her 
life,  for  her  separate  use ;  and  after  the  decease  of  his 
said  daughter,  in  trust  for  her  child  or  children  who 
should  live  to  attiun  the  age  of  twenty-one  years,  or 
be  previously  married ;  and  in  default  of  such  child  or 
children,  in  trust  for  the  testator's  brother,  John  Lowes, 
his  heirs,  executors,  &c.,  for  ever.  And  the  testator 
provided,  that  if  his  daughter  should  die  under  twenty- 
one  without  issue,  in  the  lifetime  of  his  wife,  that  the 
annuity  of  100/.  should  be  paid  to  his  wife  for  her  life 
for  her  separate  use.  And  the  testator  thereby  em- 
powered his  trustees,  during  the  continuance  of  the 
trusts  of  the  wiU,  to  continue  and  carry  on  all  or  any 
of  the  farms,  or  other  concerns  in  which  he  might  be 
engaged  at  the  time  of  his  decease,  for  such  period,  and 
in  such  manner  in  aU  respects  as  his  said  trustees 
should  think  proper,  and  especially  with  full  power  for 
his  trustees  to  restrict  or  diminish,  or  to  enlarge  or 
increase  any  such  concern,  and  to  make  any  purdiases 
whether  of  real  or  personal  estate,  and  to  enter  into 
such  contracts  as  they  should  deem  expedient  for  the 
purposes  aforesaid;  and  he  thereby  empowered  his 
trustees,  during  the  continuance  of  the  said  trusts,  to 
demise  or  lease  all  or  any  part  of  the  hereditaments  for 
the  time  being  vested  in  them  upon  the  trusts  afore- 


CASES  IN  CHANCERY. 


503 


saiif  either  at  will,  &om  year  to  year,  or  for  any  term 
of  years  not  exceeding  twenty-one  years,  in  possession, 
and  not  in  reversion,  at  the  best  yearly  rent,  without 
taking  any  fine  or  premium,  and  with  or  without  a 
power  for  the  lessee  to  surrender  the  premises,  and 
imder  and  subject  to  such  other  covenants  as  his 
trustees  should  think  proper,  but  so  that  the  respective 
lessees  should  covenant  for  payment  of  their  re- 
spective rents,  and  execute  counterparts  of  their  leases 
as  therein  mentioned.  And  the  testator  thereby  em- 
powered his  trustees,  during  the  continuance  of  the 
said  trusts,  to  sell,  or  mortgage  and  afterwards  sell,  all 
or  any  part  of  the  trust  premises  which  consisted  of 
real  estate  or  chattels  real,  whether  subject  to  a  lease 
or  not,  and  at  such  time  or  times,  and  subject  to  such 
conditions  as  his  trustees  should  think  expedient.  And 
the  testator  declared  that  the  monies  to  arise  by  the 
exerdse  of  the  said  powers,  should  be  held  upon  the 
same  trusts  as  were  declared  of  the  premises  from 
whence  they  arose,  but  should  be  deemed  personal  estate; 
and  he  empowered  the  trustees  to  continue  or  vary  the 
investments  of  his  property  existing  at  his  decease. 


1846. 


Statement, 


The  will  was  dated  in  October,  1838,  and  the  tes- 
tator died  in  1841. 

The  Plsdntiffs,  who  were  the  executors  and  trustees, 
filed  their  bill  to  have  the  trusts  carried  into  execution 
under  the  direction  of  the  Court;  and  prayed  a  declara- 
tion, whether  Lucy  Lowesy  the  widow,  had  elected  or 
was  bound  to  elect  between  the  annuity  given  to  her 
by  the  will  and  her  right  to  dower. 


The  bill  allied  that,  after  exhausting  the  personal 
estate  in  the  payment  of  the  debts  and  expenses,  a 
large  mortgage  debt  remuned  due,  and  that  aft^r  satis- 
fying the  interest  on  that  debt,  about  1101  a  year  only 
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1846. 


Statement, 


Argument, 


remained  applicable  to  the  purposes  of  the  wilL  The 
bill  alleged  that  the  widow  had  accepted  one  qnartei^s 
payment  of  the  annuity.  The  widowj  by  her  answefy 
submitted  that  she  had  not  elected^  and  was  not  nnder 
the  terms  of  the  will  bound  to  elect  between  the  be- 
quest and  her  dower.  The  daughter  of  the  testator 
was  an  infant. 


Mr.  BomiUy  and  Mr.  Toller,  for  the  widow,  con- 
tended that,  in  order  to  deprive  the  widow  of  her 
dower,  or  compel  her  to  elect,  it  must  unequivocally 
appear  that  the  testator  meant  to  devise  the  whole  of 
the  lands  discharged  from  dower :  that  there  must  be 
a  clear  repugnancy.  Gteatorex  v.  Cary{a).  If  the 
gifl  and  the  daim  of  dower  be  not  inconsistent,  the 
widow  is  entitled  to  both;  Strahan  v.  Sutton (6)^  It 
cannot  be  said  that  there  was  in  this  case  any  incon- 
sistency in  the  enjoyment  by  the  widow  of  both  the 
legal  right  and  the  testamentary  benefit,  for  the  latter 
might,  in  the  contemplation  of  the  testator,  have  well 
been  satisfied  out  of  the  personal  estate.  According  to 
the  later  cases,  it  was  dear  that  the  charge  of  an  annuity 
on  the  lands  was  not  treated  as  evidence  of  intention  to 
exclude  dower;  Dawson  v.  Bell(c)y  Harrison  v.  Har- 
rison (d).  Nor  did  any  inconsistency  arise  out  of  the 
provision  for  the  management  of  the  farms,  or  the 
power  of  lease  or  sale.  Those  powers  were  capable  of 
being  exercised  without  disturbing  the  right  of  the 
widow,  for  it  was  not  necessary  that  thej  should  be 
exercised  as  to  the  entire  estate.  The  testator  plainly 
left  the  trustees  to  be  governed  by  circumstances  in 
their  disposition  of  the  estate ;  and  the  legal  right  of 
the  widow  might  possibly  have  been  one  of  the  circum- 
stances which  he  had  in  view.     There  were  certainly 


(a)  6  Ves.  616. 

(b)  3  Yes.  249. 


(e)  1  Keen,  761. 
(<f)  Id,  765, 


ArgummU, 


CASES  IN  CHANCERY.  605 

not  such  express  words,  or  manifest  implication,  as        1846. 
would  exclude  a  legal  right  (a).     The  acceptance  of  a 
quarter's  payment  of  the  annuity  could  not  be  deemed 
an  election  by  the  widow,  even  if  she  were  bound  to 
elect;  JVcJieY.  }Viake(b);  Reynard  y.  Spence(c). 

Mr.  Wood  and  Mr.  Anstey  for  the  Plaintiffs,  Mr. 
Forster  for  the  infant  daughter  of  the  testator. — 
The  gift  of  the  annuity  to  the  widow  charged  on 
the  real  and  personal  estate  as  a  general  fund, — ^the 
estate  being  insufficient,  after  paying  the  interest  of 
the  mortgage,  to  satisfy  the  annuity,  and  also  preserve 
to  the  Plaintiff  her  dower, — the  provision  enabling  the 
trustees  to  carry  on  and  manage  the  farms, — ^and  the 
power  of  sale  and  of  mortgaging,  are  all  inconsistent 
with  any  allotment  of  dower  to  the  widow  out  of  the 
same  estates,  by  metes  and  bounds.  That  is  the  test 
by  which  the  disposition  must  be  tried  in  considering 
the  claim  of  dower  (rf).  Directions  to  trustees  to  carry 
on  the  business  of  a  farm,  Butc/ier  v.  Kemp  (e),  and  to 
let  and  manage  the  estates,  Roadky  v.  Dixon  {/),  have 
been  expressly  held  sufficient  to  put  the  widow  to  her 
election.  The  same  has  been,  in  some  cases,  distinctiy 
held  to  be  the  effect  even  of  a  gift  to  the  widow  of  an 
annuity  charged  on  the  real  estate,  Arnold  v.  Kemp^ 
stead  (^g)y  Villa  Real  v.  Lord  Galway{h)\  but  here  all 
these  circumstances  concur.  It  is  not  enough  to  say, 
that  the  powers  of  the  trustees  may  be  exercised  in 
harmony  with  the  assertion  of  tiie  right  of  the  widow. 
The  question  is,  whether  the  trustees  have  powers 
under  the  wiU  which,  in  their  extent,  are  inconsistent 


(a)  Birmingham  y.  Evnoan^  Russ.  202. 
2  Sch.  &  Lef.  453.  («)  5  Madd.  61. 

{h)  1  Ves.  jun.  335.  (/)  3  Rusa.  192. 

(c)  4  Beav.  103.  {g)  2  Eden,  236. 

\d)  2  Soh.  &  Lef.  453  ;  3        {h)  1  Bro.  a  C.  202,  n. 
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with  that  right ;  and  if  they  have  sadi  powers,  it  is  a 
dear  manifestation  of  intention  that  dower  shall  be 
excluded;  MiaU  v.  Brain {0)1  Taylor  v.  Taylor {b)y 
Haay.HiU{c). 


Judgtmeni. 


Vice-Chancellor  : — 

If,  with  reference  to  this  question,  we  could  stop  at 
that  part  of  the  will  at  which  the  clause  b^ins  that 
enables  the  trustees  to  manage  the  fiurms,  it  does  not 
appear  to  me,  upon  the  authorities  which  have  been 
produced,  that  the  widow  would  have  been  put  to  her 
election.  It  is  not  necessary,  however,  that  I  should 
express  any  opinion  upon  the  effect  of  the  will,  apart 
from  the  provisions  with  regard  to  carrying  on  the 
farms,  and  the  powers  of  leamng  and  sale.  The  only 
question  is,  whether  the  power  given  by  the  will  to  the 
trustees  to  carry  on  the  farms,  or  otherwise  to  deal 
with  the  property  by  way  of  demise,  sale,  or  mortgage, 
can  be  treated  as  consistent  with  the  preservation  of  the 
dower.     If  in  this  case  I  were  to  decide  that  the  tenns 

• 

of  the  will  do  not  put  the  widow  to  her  election,  my 
decision  would  not  substantially  be  reconcilable  with 
the  cases  oi  MiaU  v.  Brain  {d\  or  Roadley  v.  Dixon  (e)j 
or  with  the  observations  upon  the  case  of  Villa  Beat  v. 
Lord  Galwayy  which  are  made  by  Lord  Bedtsdale  in 
his  judgment  in  Birmingham  v.  Kirwan(^f).  If  any 
distinction  were  to  be  drawn  between  general  and  dis- 
cretionary, and  more  specific  powers  of  management, 
the  law  on  this  subject  would  be  made  more  difficult  in 
its  application  than  it  already  is.  I  must  declare  that 
the  widow  is  bound  to  elect. 


(a)  4  Madd.  119. 

(b)  1  Y.  &  C.  C.  C.  727. 

(c)  1  Dr.  &  War.  94. 


(d)  4  Madd.  119. 

(e)  3  Russ.  192. 

(/)  2  Sch.  &  Lef.  444. 
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MORRISON  V.  MARTIN.  Jf^ne  mh. 

X  HE  will  of  James  Hannay^  dated  in  1843,  contained,  Bequest  of 
after  several  bequests,  the  following: — "And  to  the  ^etw^chiu 
two  children  of  my  late  nephews,  James  Martin  and  ^^^  o^,^*»« 

J  ^  ^  testator's 

Andrew    Douglasy    I    bequeath    100/.    each."      James   nephews,  A, 

Martin^  the  nephew,  left  three  children,  and  Andrew  three  children, 

DougUtSy  the  other  nephew,  left  two  children.      The  chUdren^— 

five  children  claimed  100/.  apiece;  but  the  residuary  -fiTeW,  that  the 

,  five  children 

legatees  contended  that  the  bequest  was  void  for  un-  who  were  living 
certainty,  or  that  only  one  sum  of  100/.  was  given  to  the^Uand^at 
the  children  of  each  of  the  nephews;    or  that,  at  all  the  death  of  the 

*^  testator  were 

events,  only  200/.  was  given  among  them.  entitled,  under 

the  bequest,  to 
^______^  100/.  a  piece. 

Mr.  RomiUtfy  for  the  plaintiflfs,  the  executors.  Argument. 

Mr.  Goldsmidy  for  the  three  children  of  James 
Martiny  and  Mr.  M^Naghten,  for  the  two  children  of 
Andrew  Douglas^  cited  Garvey  v.  Hibbert(a)y  Tomkins  v. 
Tomkins(b)y  Scott  v.  Fenoulhett{c\  Stebbing  v.  Walkey(d)y 
Harrison  v.  Harrison  (e),  Uare  v.  Cartridge  {f)y  Lee  v. 
Pain  (g). 

Mr.  Heathfieldy  and  Mr.  Tempkton  Wood,  for  the 
residuary  legatees,  submitted  that,  although  it  was 
clear  the  testator  had  mistaken  the  number  of  the 
children  of  his  two  nephews,  yet  it  was  equally  clear 
that  he  had  expressed  distinctly  the  sums  of  money 

(a)  19  Ves.  125.  («)  1  Russ.  &  Myl.  72. 

\b)  Id.  120,  n.;  3  Atk.  267.  (/)  13  Sim.  1C5. 

(c)  1  Cox,  79.  [g)  4  Hare,  249. 
{d)  2  Bro.  C.  C.  a5. 

VOL,  V.  N  N  H.  W. 
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Morrison 

r. 
Martin. 

Arffument, 


which  he  intended  to  give.  It  was  merely  a  correction 
of  manifest  error  in  a  testator  to  include  the  whole  of  the 
class  which  the  testator  designed  to  comprehend,  when 
he  had  mistaken  the  number  of  which  the  class  was 
composed;  but  it  was  going  mudi  farther,  not  only 
to  add  to  the  expressed  number  of  the  l^atees,  but 
also  to  increase  the  sum  which  the  testator  had  giyen 
to  the  class ;  this  was  a  construction  ontjr  to  be  adopted, 
where,  from  other  drcumstances  of  the  case,  it  was 
clear  the  amount  of  legacy  had  been  inserted  bj 
mistake,  and  not  in  a  case  like  the  preaeat,  whoe 
there  was  no  suggestion  of  any  such  mistake. 


Jmdffmtni. 


The  Vice-Chancellor  held,  that  all  the  children 
of  James  Martin  and  Andrew  Douglas^  who  were  living 
at  the  date  of  the  wiU  and  at  the  death  of  the  testator, 
were  entitled,  under  the  bequest,  to  £100  apiece,  and 
a  declaration  and  decree  for  payment  was  made  ac- 
cordingly. 


The 
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DOYLE  V.  MUNTZ.  2nd,  Srd,  s^ 

IMJufy. 
bill  was  filed  by  T.  Doyle  and  J,  W.  Scrivenery  Bill  against  the 
on  behalf  of  themselves,  and  all  other  the  shareholders  of  r^^ay^^m- 
a  certain  company  provisionally  registered,  called  "  The  P*°y»  p'ovi- 

*       "^  -^       o  ^  sionally  regis - 

Southampton^  Manchester^  and  Oxford  Junction  Railway  tered  but  not 
Company,"  (except  such  of  the  said  shareholders  as  were  brought  by  A, 
named  as  Defendants  thereto),  against  the  provisional  JhwMcWw  to°^ 
directors  of  the  company,  complaining  of  an  arrange-  ^  holders  of 

scrip  of  certain 

ment,  by  which,  as  the  bill  alleged,  the  Defendants  shares  on  which 
had  departed  from  the  objects  of  their  undertaking,  thcdepo8ite),on 
and  had  agreed  to  seek  an  act  of  Parliament  conferring  ^^}^^^  of  them- 

^  ^   selves  and  all 

different  and  more  limited  powers  than  had  been  origin-  other  the  share- 
ally  proposed,  and  also  ultimately  to  effect  an  amalga-  company,  ex- 
mation  with  another  company,  called  **  The  Oxford,  fendante,  stat- 
Sauthamptony  Gosporty  and  Portsmouth  Railway  Com-  ^u?*^*'?^ 
pany;"  or  a  sale  of  the  North-Eastern  part  of  the  line  undertaking 
to  the  latter  company.     The  bill  also  complained,  that  properly  di- 
the  Defendants  had,  by  improperly  reserving  shares  for  defendwite  *wid 
themselves  and  their  friends,  without  paying  the  dcpo-  seeking  to 

charge  them 

sits  thereon,  and  by  applying  the  deposit  money  paid  on  withtheamount 

of  losses  occa- 
sioned by  their 
alleged  misconduct,  and  also  to  have  the  deposits  returned,  or  the  assets  administered 
and  the  surplus  divided.  Plea,  by  one  of  the  Defendants,  that,  before  the  bill  was  filed, 
the  Plaintiff  B,  had  sold  and  assigned  to  one  C.  the  shares  in  the  bill  mentioned  to  have 
been  allotted  to  B.,  and  that,  at  the  time  the  bill  was  filed,  all  right,  title,  and  interest  in 
the  said  shares  were  vested  in  C,  and  that  B.  had  at  such  time  no  interest  therein, — 
allowed,  but  owing  to  the  generality  of  the  averments  in  the  plea,  as  to  the  transaction 
constituting,  or  assumed  to  constitute,  the  alleged  sale  and  assignment,  the  costs  were 
reserved. 

Heldt  also,  that  the  bill  could  not  be  sustained  on  the  suggestion  that  B.,  although  he 
had  parted  with  his  interest  in  the  shares,  was  still  liable  to  third  persons,  and  therefore 
entitled  to  call  upon  the  directors  to  administer  the  assets  of  the  company  in  discharge  of 
its  liabilities. 

That  the  bill  could  not  be  maintained  on  the  suggestion  that  C,  was  a  party  to  the  suit, 
as  being  one  of  the  ''other  shareholders''  for  whose  benefit  it  was  brought,  for  such 
"  other  shareholders"  must  be  not  merely  other  persons,  but  persons  owning  other  shares 
than  those  held,  or  claimed  to  be  held,  by  the  Plaintiffs  named  on  the  record. 

That  B.  was  not  in  such  a  case  suing  as  a  trustee  for  C, — that  he  was  not  entitled  to 
sue  in  tiiat  character, — and  that  parties  allowed  in  such  cases  to  represent  absent  share- 
holders must  be  parties  having  the  beneficial  interest  in  the  shares  in  respect  of  which 
tiiej  seek  rdief . 
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Statetment, 


Other  shares  in  trafficking  in  scrip,  diminished  the  re- 
sources of  the  company,  and  acquired  unjust  profits  and 
advantages  for  themselves.  The  bill  stated,  that  the 
Plaintiff  Doyle  became  the  allottee  of  twenty,  and  the 
Plaintiff  Scrivener  of  ten  shares,  in  the  Southampton^ 
Manchester y  and  Oxford  Company;  that  they  paid  the 
deposit,  and  signed  the  subscribers'  agreement  and  par- 
liamentary contract,  and  obtained  scrip  certificates  in 
respect  of  such  shares  in  the  following  form : — 


^^No.  194.  Southampton^  Manchettery  and  Oxford 
Junction  Kmlway.  Capital,  £900,000,  in  shares  of 
£20  each;  deposit  £2  25.  per  share.  Scrip  Certificate, 
5  shares  of  £20  each,  971  to  975.— The  holder  of 
this  Certificate  having  paid  the  deposit  of  £10  lOt., 
and  having  signed  the  Parliamentary  Contract  and 
Subscribers'  Agreement,  will  be  entitled  to  five  shares 
in  the  above  undertaking,  upon  the  Act  of  Parliament 
being  obtained.  (Signed)  B.  WUliamSy  J.  M^MeDoHy 
Directors.  London^  October,  1845.  Entered,  Edmund 
Ready  Secretary." 


The  bill  prayed,  that  the  Defendants  might  be  de- 
creed to  repay  to  the  Plaintiffs  the  amount  of  the 
deposits  which  had  been  paid  by  them,  with  interest; 
or,  if  the  Court  should  be  of  opinion  that  the  deposits 
were  liable  to  be  applied  in  payment  of  any  of  the 
expenses  of  the  undertaking,  that  an  account  of  such 
expenses  might  be  taken,  and  charged  rateably  on 
every  share, — the  Defendants  being  held  to  be  liable 
in  respect  of  all  the  shares  allotted  to  them ;  and  that 
the  Defendants  might  be  decreed  to  return  to  the  Plain- 
tiffs the  residue  of  the  deposits  so  paid  by  them;  or 
that  an  account  might  be  taken  of  the  dealings  and 
transactions  of  the  Defendants  in  relation  to  the  com- 
pany, and    the    Defendants  decreed    to    pay  to  the 
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company  the  deposits  on  all  shares  reserved  or  al- 
lotted to  them,  and  charged  with  all  losses  occasioned 
hj  their  neglect  or  misconduct;  and  that  the  assets 
might  be  applied  in  discharge  of  the  liabilities  of  the 
company,  and  the  surplus  divided  amongst  the  share- 
holders, including  the  Plaintiffs,  in  proportion  to  their 
respective  shares  and  interests  in  the  undertaking. 
The  bill  also  prayed  an  injunction,  and  receiver. 


1846. 


Siaiemeni, 


To  this  bill  one  of  the  Defendants  pleaded,  that,  be- 
fore the  filing  of  the  bill,  the  ten  shares  in  the  company 
in  the  bill  mentioned,  allotted  to  the  Plaintiff  J.  W. 
Scrivener,  and  each  and  every  of  them,  and  all  the 
right)  title,  and  interest  of  the  said  J.  W.  Scrivener  in 
and  to  the  same  shares,  and  each  and  every  of  them, 
had  been,  and  as  the  Defendant  believed,  for  full  and 
valuable  consideration,  paid  to  and  received  by  the  said 
J.  W.  Scrivener,  well  and  effectually  sold,  assigned, 
and  transferred  by  him  to  H.  Heald,  of  &c.,  or  to  some 
other  person,  whose  name  and  address  were  unknown 
to  the  Defendants,  and  by  whom  the  same  were  after- 
wards in  Uke  manner  sold,  assigned,  and  transferred; 
and  that,  at  the  time  when  the  bill  was  filed,  the  said 
ten  shares,  and  each  and  every  of  them,  and  all  the 
right,  title,  and  interest  in  and  to  the  same,  and  each 
and  every  of  them,  were  and  was,  under  and  by  virtue 
of  such  sale,  assignment,  and  transfer,  or  sales,  assign- 
ments, and  transfers,  well  and  effectually  vested  in  the 
said  H.  Healdy  as  the  purchaser  thereof,  for  full  and 
valuable  consideration;  and  that  the  said  J.  W.  Scrivener 
had  not  at  the  time  when  the  said  bill  was  filed,  nor 
at  any  time  since,  nor  had  then,  any  right,  title,  or 
interest  to  or  in  the  said  ten  shares,  or  any  or  either  of 
them,  or  to  or  in  the  said  company,  or  the  affairs,  con- 
cerns, or  assets  thereof,  in  respect  of  such  shares,  or 
any  or  either  of  them. 


PUa, 
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Argument, 


The  plea  was  set  down  for  aigmnent. 


]Mr.  Bomillt/,  Mr.  James  Parher^  and  Mr.  BcLzalgetUy 
for  the  plea.— If  one  of  two  co-plaintiffs  has  no  interest 
in  the  subject  of  the  suit,  the  bill  cannot  be  sustained. 
The  objection  may  be  raised  by  demurrer:  Page  y. 
Townsend  (a),  Cuff  v.  PlateU  (6),  King  of  Spain  v. 
Machado  (c) ;  or  by  plea :  Makepeace  v.  Siaythame  (d); 
or  it  may  be  taken  at  the  hearing  of  the  cause:  Cowley  y, 
Cowley  (e).  On  the  question  suggested  in  argument^ 
whether  the  shares  were  legally  saleable  or  trans- 
ferable before  complete  registration,  the  cases  otKemp- 
son  V.  Saunders (f)  and  Young  v.  Smith(y)  were  dted. 


Mr.  Kenyan  Parker  and  Mr.  Heiherington,  in  support 
of  the  bill,  argued,  first,  that  the  plea  did  not  sufficiently 
state  the  facts  upon  which  the  conclusion  as  to  the  sale 
and  assignment  was  founded ;  secondly,  that^  flHagming 
the  shares  to  have  been  assigned,  stiU  the  liability  of 
the  Pliuntiff  for  the  debts  of  the  company  remained, 
and  he  was  entitled  to  require  the  transactions  to  be 
wound  up ;  thirdly,  that  the  Plaintiff,  if  not  entided 
on  his  own  behalf,  was  entitled  on  the  behalf  of  BeaH 
to  the  relief  he  sought ;  and  lastly,  that  the  addition  of 
the  Plaintiff  Scrivener  to  the  record  was  no  impedi- 
ment or  objection  to  a  decree  in  favour  of  the  other 
Plaintiff:  Davies  v.   Quarterman  (A). 


July  I4th. 
Judgment, 


Vice-Chancellor  : — 
The  Defendants  are  the  provisional  directors  of  a 


(a)  5  Sim.  305. 

(b)  4  Russ.  242. 

(c)  Id.  225. 

(d)  Id.  244. 


(e)  9  Sim.  299. 
(/)  4  Bing.  5. 
(g)  4  RaUw.  Cas.  135. 
(A)  4  You.  &  CoL  257. 
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company  called  ^^Tfae  Southamptojiy  Manchester,  and 
Oxford  Railway  Company,"  and  the  bill  prays,  amongst 
other  things,  an  account  of  the  assets  of  the  company, 
the  application  of  such  assets  in  discharge  of  their 
liabilities,  and  a  division  of  the  surplus  among  the  share- 
holders, including  the  Plaintiffs,  in  proportion  to  their 
interests.  For  the  purpose  of  this  plea,  it  will  be  suf- 
ficient to  say  that  the  bill  alleges  that  the  Plaintiff 
Scrivener,  in  September,  1845,  became  iiie  allottee  of 
ten  shares  in  the  company, — that  he  paid  the  deposits 
upon  those  shares, — signed  the  subscribers'  agreement 
and  parliamentary  contract,  and  obtained  scrip;  and  in 
fitct  that  he  became  and  was  a  shareholder  in  the  com- 
pany during  the  several  transactions  which  form  the 
subject  of  complaint  in  the  bill,  and  he  claims  in  the 
bill  to  be  still  a  holder  of  these  ten  shares.  The 
Plaintiff  Doyle  is  the  holder  of  twenty  of  such  shares. 
To  this  bill  the  Defendant  Williams  has  put  in  a  plea  in 
bar.  The  question  now  before  me  is,  whether  this  plea 
in  bar  is  good  or  not  ?  For  the  purpose  of  trying  its 
suflBcienoy,  I  will  assume  that,  at  the  time  the  bill  was 
filed,  the  ten  shares,  and  all  right,  title,  and  interest  in 
and  to  them  by  virtue  of  the  sale  were  well  and  ef- 
fectually vested  in  Heald,  for  valuable  consideration. 
Then  two  questions  arise:  first,  did  that  fact,  if  well 
pleaded,  deprive  the  Plaintiff  of  all  right  to  discovery 
and  relief? — that  is,  is  the  plea  good  in  substance;  and 
secondly,  is  it  well  pleaded?  In  considering  the  former 
question,  I  assume  that  the  latter  is  to  be  answered  in 
the  affirmative. 


1846. 


Judffmmt. 


The  question,  whether  the  plea  is  good  in  substance, 
must  be  determined  by  the  same  considerations  which 
would  apply  if  Scrivener  were  the  sole  Plaintiff.  If 
Doi/le  were  to  die  before  the  hearing,  and  his  represent- 
ative did  not  revive  the  suit.  Scrivener  would  become 
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the  sole  Plaintiff.  And  if  that  want  of  interest  in 
Scrivener  which  the  plea  suggests,  would  in  that  state 
of  circumstances  disentitle  hun^  as  sole  Plaintiff^  firom 
obtaining  relief  at  \hQ  hearing,  the  circumstanoe  that 
Doyle  is  a  Co-plaintiff  with  him  will  not  alter  the  case. 
The  bill,  if  the  truth  of  the  case  had  appeared  upon  the 
face  of  it,  would,  according  to  the  cases,  have  been  de- 
murrable :  King  of  Spain  v.  Maclmdo  (a).  Makepeace  y. 
Haythome  (ft),  Small  v.  Attioood  (c).  There  is  no  doubt 
that  the  ten  shares  were  assignable  as  between  Scrivener 
and  Heald ;  and  that  they  were  also  assignable  as  be- 
tween those  parties  on  the  one  side,  and  the  company 
on  the  other,  must,  upon  these  pleadings,  be  assumed. 
There  is  nothing  in  the  bill  to  exclude  it»  and  nothing 
to  make  the  assignment  illegal  in  the  abstract:  Young  y. 
Smith  (d).  Assuming,  then,  that  the  ten  shares  were  as- 
signable, and  that  they  were  well  assigned  to  HeaH — 
what  personal  interest  has  Scrivener  to  enable  him  to 
sustain  the  suit  ?  After  the  assignment,  it  was  for  Heaid 
and  not  for  Scrivener  to  determine  whether  the  allied 
arrangements  between  the  Southamptony  Portsmouthy  and 
Gosport  Company,  and  the  Southamptony  Oxford,  and 
Manchester  Company,  were  proper  or  justifiable;  or 
whether  the  acts  which  the  bill  alleges  to  have  been 
done  by  the  provisional  directors,  without  consulting 
the  shareholders,  should  be  adopted  or  rejected.  And 
upon  the  same  hypothesis,  the  manner  in  which  the 
provisional  directors  have  dealt  with  the  shares  and  the 
assets  of  the  company  is  a  matter  in  which  Scrivener 
could  have  no  personal  interest,  at  least  so  far  as  those 
acts  of  the  provisional  directors  may  have  merely 
checked  the  prosperity  of  the  concern. 


(a)  4  Russ.  225. 
{h)  Id.  245. 


(c)  See  1  You.  &  Col.  39. 

[d)  4  RaUw.  Cas.  135. 
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But,  then,  on  behalf  of  the  Plaintiffs  it  was  said,  that, 
although  Scrivener^  as  a  retired  shareholder,  had  no  di- 
rect interest  in  the  prosperity  of  the  concern,  he  had  an 
interest  in  seeing  that  the  assets  were  properly  applied 
towards  the  discharge  of  the  liabilities  for  which  he  had 
made  himself  personally  answerable.  This  argument,  if 
it  were  admitted,  would  strike  out  the  whole  prayer  of 
the  bill  as  it  now  stands,  and  would  convert  the  bill  into 
a  bill  for  indemnity  merely, — ^making  Scrivener  a  suitor 
in  a  character  entirely  different  from  that  in  which  he 
now  appears  upon  the  record.  But  does  the  bill  state 
circumstances  which  shew  that  Scrivener  is  entitled  to 
such  an  indenmity  as  this  argument  suggests,  treating 
the  prayer  of  the  bill  for  the  purpose  of  the  argument 
as  if  it  were  adapted  to  that  object  ?  I  have  read  the 
bill,  and  I  cannot  find  that  such  a  case  is  anywhere 
suggested.  There  is  no  suggestion  of  any  deficiency  of 
assets,  which,  as  between  Scrivener  and  the  other  share- 
holders, might  render  him  liable  to  contribution.  Nor 
is  any  case  stated  from  which  it  is  to  be  inferred  that 
Scrivener  has  made  himself  personally  liable  for  the 
demands  of  strangers  against  the  company,  if  any  such 
exist.  But  a  conclusive  answer  to  the  existence  of  any 
such  supposed  lia,bility  appears  in  the  fact  of  the  assign- 
ment of  Scrivener^ s  shares  to  Heald,  and  the  absence  of 
any  express  contract  between  them  which  would  entitle 
Scrivener  to  any  such  relief  as  I  suppose  him  to  have 
asked.  A  person  who  sells  his  interest  in  a  concern 
cannot,  without  an  express  contract,  insist  upon  a  right 
to  interfere  in  the  affairs  or  conduct  of  the  concern  afler 
such  sale ;  and  if  such  a  contract  existed  it  was  incum- 
bent upon  Scrivener  to  shew  it.  The  relief  asked  by 
this  bill,  unless  warranted  by  some  special  contract,  is 
in  derogation  of  HeaUVs  right.  My  conclusion,  there- 
fore, as  far  as  relates  to  Scrivener^  is,  that,  if  Scrivener 
has  sold  his  shares  to  Heald^  the  bill  does  not  state  a 
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case  which  shews  that  he  retains  any  personal  interest 
in  the  concern  entitling  him  to  relief  in  this  suit. 

But  it  was  said,  that,  inasmuch  as  Scrivener  had 
signed  the  subscribers'  agreement  and  the  parliamentaiy 
contract,  and  nothing  had  been  done  to  substitate 
Heald  for  him.  Scrivener  remained,  or  should  be  looked 
upon,  as  a  trustee  for  Heald,  and  as  representing  Heald 
upon  the  record  in  that  character.  Without  repeat- 
ing that  Scrivener  is  not  here  suing  in  the  character  of 
trustee,  my  opinion  is,  that  Scrivener  could  not  sustain 
this  suit  in  the  view  of  the  case  which  this  argument 
suggests. 

It  was  then  argued,  that»  this  being  a  bill  filed  on 
behalf  of  the  Plaintiffs,  and  all  other  the  shareholders, 
Heald,  in  respect  of  his  beneficial  interest,  is  included 
in  the  general  description  of  *^  other  shareholders." 
There  is  an  inaccuracy  of  language  involved  in  this 
argument.  ^^  Other  shareholders  "  must  mean  holders 
of  shares  other  than  those  held  by  the  Plaintiffi;  and 
that  observation  is  not  one  of  mere  form.  The  Court, 
in  cases  of  this  nature,  permits  a  small  number  of  share- 
holders to  sue  on  behalf  of  themselves  and  others,  as- 
suming that  the  absent  shareholders  are  adequately  re- 
presented by  parties  having  the  same  interest  as  them- 
selves. That  rule  would  not  permit  a  mere  trustee, 
who  has  no  beneficial  interest,  to  represent  the  absent 
shareholders,  and  thereby,  in  fact,  enable  him  to  re- 
present his  own  cestui  que  trust,  who  is  not  before  the 
Court.  If  Heald  be  a  shareholder,  I  see  no  reason  why 
he  should  not  be  in  the  suit,  and  why  the  real  case 
should  not  be  put  upon  the  record. 

It  is  further  said  that  the  objection  resolves  itself  into 
an  objection  for  want  of  parties,  and  that  the  plea,  being 
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a  plea  in  bar,  would  on  that  account  fail.  With  that 
argument  I  do  not  agree.  A  plea  of  want  of  parties 
admits  the  title  to  relief,  provided  the  proper  parties 
are  brought  before  the  Court,  but  it  is  impossible  to  read 
this  record  as  containing  such  an  admission.  Can  the 
Court  at  the  hearing  of  the  cause  permit  the  amendment 
of  the  bill  by  introducing  Heald  as  a  party,  whilst  the 
record  asserts  that  Scrivener  is  the  owner  of  the  shares  ? 
If  so,  will  Heald  join  with  Scrivener  as  Plaintiff,  and  if 
not,  and  he  should  be  made  Defendant,  will  he  adopt  or 
reject  the  acts  of  Scrivener  in  the  suit?  These  ques- 
tions appear  to  me  most  material  in  considering  the 
case.  It  is  not  enough  for  the  Plaintiff  to  shew  that^  by 
means  of  some  alteration  to  be  made  in  the  bill,  and 
of  some  possible  course  to  be  taken,  the  suit  may  be  made 
available.  It  must  be  shewn  that,  according  to  the  case 
made  by  the  bill,  the  Plaintiff  will  necessarily  be  entitled 
to  some  relief,  whatever  course  may  be  taken  by  Heald. 
The  plea  admits  the  allegations  in  the  bill,  but  unless  it 
follows  that  relief  must  be  given  according  to  such  al- 
legations, notwithstanding  the  assignment  of  the  shares, 
the  plea  will  be  good :  Kemp  v.  Pry  or  (a). 
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Judgment. 


The  question  as  to  the  form  of  the  plea  is  one  of 
greater  difficulty.  I  do  not  refer  to  that  part  of  the 
plea  relating  to  the  assignment  upon  which,  standing 
alone,  there  might  be  doubt,  for  that,  I  think,  is 
made  clear  by  what  follows.  It  means  that  there 
has  been  a  sale  or  assignment  directly  from  Scrivener 
to  some  one  else,  who  has  assigned  them  to  Heald,  and 
there  is  a  positive  averment  that  at  the  time  of  filing 
the  bill  Heald  was  the  owner  of  the  shares.  The 
difficulty  I  have  felt,  as  to  the  form  of  the  plea,  and 
which   has   not   been   wholly   removed,   is    this, — the 


(a)  7  Ves.  245. 
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1846.  plea  is  in  such  general  terms,  that  it  affords  no  detuled 
statement  of  the  transaction  which  the  Defendant  says 
amounts  to  a  sale  or  assignment  of  the  shares.  It  is 
possible, — although  I  admit  it  is  scarcely  probable, — 
that  the  Plaintiff  may  not  know  what  the  transaction  was 
(if  there  were  one)  upon  which  the  plea  is  founded.  For 
this  reason  I  have  hesitated  much  as  to  the  manner  in 
which  I  should  deal  with  the  plea.  By  the  course 
which  I  shall  take  the  justice  of  the  case  will  be  met, 
and  no  rule  of  law  will  be  violated.  I  allow  the  plea, 
giving  the  Plaintiff  leave  to  amend,  and  reserving  the 
costs  of  the  plea  until  the  hearing  of  the  cause,  or 
further  order. 
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1846. 

CAMPBELL  V.  THE  LONDON  &  BRIGHTON     2m  Jufy, 

RAILWAY  COMPANY.  mh^Nov^ 

At  a  half-yearly  meeting  of  the  London  and  Brighton  a  railway  com- 
RaUway  Company,  holden  on  the  20th  of  January,  1842,  S^^a^lT^ 
it  was  resolved,  "  That  the  directors  be  empowered  ?^  money  upon 

'■  loan-notes,  pay- 

to  raise  a  sum  not  exceeding  300,000/.  by  an  issue  of  able  at  the  end 

loan-notes,  under  the  seal  of  the  company,  payable  at  bearing  interest 

the  end  of  5  years,  bearing  interest  in  the  meantime  at  f*  'tt'J^^i^^^' 

•^  '  »  in  tne  mean 

the  rate  of  51.  per  cent,  per  annum,  with  an  option  to  the  *i™c»  ^^  ^ 

option  to  the 

holders  of  such  notes  to  convert  them  at  the  expiration  holders  to  con- 

/••  xi-j.i_  '    J.  J.         \-  /»  vert  them,  at 

of  not  more  than  three  years  into  quarter  shares  of  t^e  expiration 
this  company,  at  lOi  per  quarter  share,  imder  the  ?^^fc  years, 
powers  of  an  act  to  be  obtained  for  that  purpose,  for  the  company, 

at  a  certain 
^  rate  per  share, 

nnder  the  powera  of  an  act  of  Parliament,  to  be  applied  for  as  early  as  possible ;  and 
the  company  advertised  for  tenders  accordingly, — one  half  of  the  loan  to  be  paid  to  the 
company  when  the  tendera  should  be  accepted  (February,  1842),  one  quarter  on  or  before 
the  15th  of  April,  and  the  other  quarter  on  or  before  the  ]5tii  of  July  following.  The 
loan  was  made  by  various  persons,  to  whom,  on  the  payment  of  the  last  instalment  (July, 
1842),  loan-notes  were  deUvered,  promising  to  pay  the  sums  expressed  therein  on  the  15th 
of  February.  1847,  with  an  indorsement  thereon  referring  to  the  resolution,  and  intimating 
that  in  pursuance  thereof  application  was  intended  to  be  made  to  Parliament  for  an  act, 
under  the  terms  of  which  the  bearer  would  be  entitled,  on  the  15th  of  February,  1845, 
provided  previous  notice  was  given,  to  convert  the  loan-notes  into  shares,  at  the  price 
mentioned  in  the  resolution.  An  act  was  afterwards  obtained,  enabling  the  company,  for 
the  purposes  therein  mentioned,  to  issue  new  shares  of  such  amount,  and  to  be  appro- 
priated and  disposed  of  in  such  manner,  for  such  prices,  and  by  such  ways  and  means,  as 
by  the  order  of  a  meeting  of  the  company  should  be  determined.  By  a  meeting  of  the 
company,  subsequently  held,  it  was  resolved,  that  the  new  shares  authorized  by  the  act 
should  be  raised  and  allotted  to  and  amongst  the  holders  of  loan-notes,  in  the  manner 
and  upon  the  terms  directed  by  the  act. 

Heldf  that  the  effect  of  the  act,  and  the  subsequent  resolution  of  the  company,  was 
not  to  allot  the  new  shares  amongst  all  the  loan-note  holders  unconditionally,  but  only 
as  they  had  acquired  a  right  to  such  allotment  by  virtue  of  their  antecedent  contract. 

That  the  term  of  five  yean,  at  the  end  of  which  the  notes  were  to  be  paid  off,  must  be 
reckoned  from  February,  1842,  when  the  first  instalment  of  the  loan  was  advanced  ;  and 
that  the  three  years,  during  which  the  holdera  were  to  have  the  option  of  converting  the 
notes  into  shares,  must  be  reckoned  from  the  same  time. 

That,  from  the  nature  of  the  property  which  was  the  subject  of  the  option,  time  was  of 
the  essence  of  the  contract. 

That  the  indorsement  on  the  loan-notes  did  not  enlarge  the  time  of  the  option  by  con- 
tinuing it  until  limited  by  an  act  of  Parliament  or  otherwise ; — but  whether  the  company 
had  power  to  restrict  the  option,  by  requiring  notice  brfore  the  15th  of  February,  1845, 
(the  end  of  the  three  years),  or  whether  the  loan -note  holders  accepting  the  notes  with 
the  indorsement  expressing  that  restriction,  without  objection  or  protest,  would  be  bound 
thereby — quare. 
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wLi«:ii  xpfEcMOaa  will  be  mde  to  Psrfimieiit  at  the 
earliest  pceabk  periijd. — the  present  diardioUen  to 
hare  tbe  pfefefenoe  of  tendering  for  sock  loan-Boles, 
aikd  soch  terwiery  to  be  made  on  or  belbfv  the  1 1th  daj 
of  Febroarr  next,  when  the  allotment  will  take  [daoe; 
one  half  of  the  amount  tendered,  to  be  then  paid; 
one  quarter  of  the  amount  tendered,  to  be  paid  on 
or  before  the  loth  of  April;  the  rpmaining  quarter 
on  or  befc^e  the  15th  of  Jnlj  next,  and  interest  to 
commence  from  the  time  of  the  respectiTe  payments; 
it  being  distinctly  nnder^ood,  that  the  direct<»s  are 
never  to  caD  for  the  remaining  52.  on  the  diares  of  the 
company,  provided  the  above  sum  of  300,00(ML  be 
raised  by  the  means  proposed.^ 

On  the  21st  of  Januarv.  1842.  the  solicitors  of  the 
company  caused*  the  following  advertisement  to  be 
published  in  the  newspapers : — "  London  and  Brightm 
Bailway  Company. — Tenders  for  shares. — ^The  direc- 
tors of  this  company  are  prepared,  pursuant  to  a  reso- 
lution passed  at  a  general  and  special  meeting  of  their 
proprietors  held  at  the  London  Tactmj  the  20tfa  day  of 
January  instant,  empowering  them  to  raise  300,000i^ 
in  loan-notes,  under  the  seal  of  the  company,  payable  at 
the  end  of  five  years,  bearing  interest  in  the  meantime 
at  bL  per  cent,  per  annum,  payable  half-yeariy,  with 
an  option  to  the  holders  of  such  notes  to  convert  them 
at  the  expiration  of  three  years  into  quarter  shares  of 
the  company,  at  10/.  per  quarter,  under  the  powers 
of  an  act  to  be  obtained  for  that  purpose,  for  which 
application  will  be  made  to  Parliament  at  the  earliest 
possible  period,  and  in  the  allotment  of  which  notes  the 
proprietors  are  to  have  the  preference,  to  receive  tenders 
for  loans.  The  tenders  are  to  express  the  sums  proposed 
to  be  lent,  to  be  addressed  to  the  board  of  directors  at 
the  company's  office.  No.  10,  Angel  Courty  Tkrogmoriion 
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Street,  and  are  to  be  sent  in  on  or  before  the  10th  day         i846. 
of  February.     One  half  the  amount  to  be  paid  on  the     Campbell 
allotment.    One  quarter  on  the  15th  day  of  April  next,    ,       »• 

•    1  ii/Tti  1     London  and 

and  the  remamder  on  the  15th  day  of  July  next,  and     Briqhton 

interest  is  to  commence  from  the  time  of  the  respective         

payments.  By  order  of  the  Board  of  Directors.  (Signed)      Staiement. 
Sweet,  Sutton,  Ewens,  and  Ommarmey.    London,  21st 
January,  1842." 

Tenders  were  received,  and  notes  were  issued  for 
the  money  lent,  to  the  amount  of  300,000/.  The 
Pkintiffis  among  others,  lent  to  the  company  several 
sums  of  money,  and  paid  one  half,  according  to  the 
terms  of  the  resolution,  in  February,  1842,  one  fourth 
Otn  the  15th  of  April,  1842,  and  one  other  fourth  on 
the  15th  of  July,  1842.  On  the  payment  of  tlie  last 
instalment  the  loan-notes  were  delivered  to  the  Plain- 
tiflfs,  for  the  sums  which  they  had  respectively  lent  to 
the  company.  The  notes  were  in  the  following  form : — 
'^  London  and  Brighton  Railway  Company,  £  .  On 
the  15th  day  of  February,  1847,  the  London  and 
Brighton  Bailway  Company  promise  to  pay  the  bearer 
hereof,  at  Messrs.  Smiths,  Payne,  and  Smiths,  Lombard 
Street,  £  for  value  received,  and  that,  till  the  said 
sum  beocHnes  payable,  interest  at  the  rate  of  52.  per  cent. 
per  annum  shall  be  paid  half-yearly,  at  the  respective 
dates  of  15th  August  and  15th  February.  As  witness 
their  corporate  seal  Sealed  by  order  of  the  Board  of 
Directors.  ,  Secretary."  And  a  memorandum,  in- 
dorsed upon  the  notes,  was  as  follows : — "  In  pursuance 
of  a  resolution  of  the  general  meeting  held  at  the 
London  Tavern,  Bishopsgate  Street,  London,  on  the  20th 
day  of  January,  1842,  application  is  intended  to  be 
made  to  Parliament  for  an  act,  under  the  terms  of 
which  the  bearer  will  be  entitled,  on  the  15  th  day  of 
February,  1845,  provided  previous  notice  be  given,  to 


statement. 


522  CASES  IN  CHANCERY. 

1846.         convert  this  loan-note  into  quarter  shares  of  this  com- 
cI^^L     Pa^y  at  £10  each." 

V, 

London  and 

Brighton  On  the  3 1st  of  Mskj,  1843,  an  act  ^^to  enable  the 
London  and  Brighton  Rmlway  Company  to  raise  a  further 
sum  of*  money,  and  for  altering  and  amending  the  act 
relating  to  such  railway,"  received  the  royal  assent.  It 
was  thereby  enacted  (s.  2),  that  it  should  be  lawful  for  the 
company,  from  time  to  time,  "  by  an  order  of  any  general 
or  special  general  meeting  of  the  said  company,  to  raise 
by  contribution  among  themselves,  or  by  the  admission 
of  other  persons  as  subscribers  to  the  said  undertaking, 
or  in  part  by  each  of  those  means,  such  sums  of  money 
as  they  shall  from  time  to  time  think  expedient,  not 
exceeding  in  the  whole  the  sum  of  225,0002.,  in  addition 
to  the  monies  authorised  to  be  raised  by  the  act"  there- 
inbefore recited.  And  it  was  also  enacted  (s.  3),  ^'that 
for  the  purpose  aforesaid  it  should  be  lawful  for  the 
company  to  issue  such  and  so  many  distinct  and  in- 
tegral shares,  of  such  amount,  and  to  be  appropriated 
and  disposed  of  in  such  manner,  for  such  prices,  and  by 
such  ways  and  means,  as  by  the  order  of  any  sudi 
meeting  should  be  determined." 

In  pursuance  of  a  public  notice  calling  a  meeting  of 
the  company,  for  the  purpose  (among  others)  of  con- 
sidering and  determining  as  to  the  raising  money,  and 
the  mode  and  manner  of  issuing  shares  in  pursuance 
of  the  said  act  of  Parliament,  passed  as  aforesaid,  in 
connexion  with  the  resolution  of  the  general  meeting 
of  the  20th  of  January,  1842,  a  special  general  meeting 
of  the  company  was  held  on  the  9th  of  January,  1845, 
at  which  it  was  resolved  as  follows : — "  That  the  shares, 
authorised  under  and  by  virtue  of  the  act  of  the  6  &  7 
Vict.  c.  27,  be,  and  the  same  are  hereby  ordered  to  be, 
raised  and  allotted  to  and  amongst  the  holders  of  loan- 
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notes  in  the  manner  and  upon  the  tcnns  directed  by         1846. 
such  act,   with    liberty,   however,  to   the  holders  of     Campbell 
such  loan-notes  to  accept  inteoral  shares  of  50/.  in  lieu    ,       ^' 

«  .   .  1 ,«         London  and 

of  quarter  shares  of  12/.  10*.,  as  originally  proposed.  Briohton 

Railway  Co. 

The  company,  soon  afterwards,  issued  shares  to  the  Statement. 
holders  of  the  loan-notes,  who,  on  or  before  tlie  15th  of 
February,  1845,  gave  notice  of  their  desire  to  become 
shareholders  in  respect  thereof,  after  the  rate  of  one  share 
of  50/.  for  every  sum  of  40/.,  for  which  the  notes  were 
holden.  The  PlaintiflFs  did  not  give  such  notice  until 
some  time,  after  the  15th  of  February,  1845,  and  before 
the  end  of  June,  1845.  On  the  9th  of  January,  1845, 
the  50/.  shares  of  the  company  were  worth  in  the 
market  51/.  6s,,  and  on  the  15th  of  February,  57/.  10*., 
and  the  shares  afterwards  rose  considerably  in  value. 
The  Plaintiffs  applied  for  shares,  in  lieu  of  their  loan- 
notes,  but  the  company  refused  to  issue  to  them  such 
shares. 

The  Plaintiffs  then  filed  their  bill  against  the  com- 
pany on  behalf  of  themselves  and  all  other  the  holders 
of  loan-notes  of  the  company  "entitled  to  have  shares 
in  the  joint-stock  of  the  company  issued  to  them  in 
exchange  for  such  loan-notes,  and  to  whom  such  shares 
had  not  been  issued,"  praying  a  specific  performance 
by  the  Defendants  of  the  agreement  made  by  the 
company  with  the  Plaintiffs,  and  the  other  holders  of 
loan-notes,  by  entering  in  the  books  of  the  company 
as  holders  of  sliares  in  the  joint-stock  of  the  company, 
aft;er  the  rate  of  one  share  of  50/.  for  every  40/.,  or 
of  one  share  of  12^  10*.  for  every  10/.,  for  which  the 
Plaintiffs  and  such  other  persons  held  loan-notes ;  and 
that  the  company  might  be  ordered  to  deliver  cer- 
tificates of  shares  accordingly,  upon  the  delivering  up 
of  the  loan-notes.     The  bill  also  prayed  an  injunction 

VOL.  V.  CO  H.  w. 


624  CASES  IN  CHANCERY. 

1846.  to  restnun  the  company  from  issuing  the  other  shares 

Campbell  authorised  by  the  said  act  to  be  created,  except  to  the 

^'  Plaintiffs  and  the  other  holders  of  loan^iotee. 

londok  and 

Bbiohtom 
Railway  Co.  


iliytHVMIl/. 


Mr.  Bethelly  Mr.  Woody  and  Mr.   CfoMsmid  for  the 

Plaintiffs. 


The  Pl^ntiffs  have  a  statutory  right  to  exchange 
their  loan-notes  for  shares.  The  contract^  upon  which 
they  lent  their  money^  was,  that  the  terms,  upon  which 
the  exchange  was  to  be  made,  should  be  defined  by  act 
of  Parliament.  An  act  of  Paiiiament  was  passed, 
which  enabled  the  company  to  create  other  shares  bj 
the  admission  of  other  persons  as  subscribers  to  the 
undertaking,  but  did  not  specify  the  conditions  upon 
which  the  conversion  of  the  loanniotes  was  to  be 
effected,  referring  the  manner  of  appropriation  and  dis- 
position of  the  new  shares  to  the  determination  of  any 
general  or  special  general  meeting  of  the  company. 
The  meeting  was  accordingly  held  in  January,  1845, 
and  by  that  meeting  it  was  resolved,  that  the  new 
shares  should  be  raised  and  allotted  to  and  amongst 
the  holders  of  the  loan-notes.  The  appropriation  was 
therefore  absolute  and  unconditional.  The  resolution 
must  be  read  as  if  incorporated  in  the  act, — as  an  ap- 
pointment is  read,  as  if  forming  part  of  the  instrument 
creating  the  power.  The  resolution  indeed  adds,  that 
the  allotment  is  to  be  '^  in  the  manner  and  upon  the 
terms  directed  by  the  act,"  but  this  addition  is  fiitale, 
for  the  manner  and  terms  are  by  the  act  left  to  the 
meeting  to  determine.  The  conclusion,  therefoie,  ne- 
cessarily is,  that  the  appropriation  of  the  shares  is 
directed  to  be  made  amongst  all  the  holders  of  the 
loan-notes  willing  to  accept  them  in  exchange  for  their 
notes,  until  the  time  fixed  for  payment  of  those  notes, 
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namelj,  until  the  15th  of  February,  1847.  The  position 
of  the  company  would  therefore  be  this — they  were  bound 
by  their  contract  with  the  lenders  of  the  money  to  pay 
them  interest  at  51.  per  cent.,  and  on  the  15th  of  Feb- 
ruary,  1847,  the  principal,  but  the  holders  of  the  loan- 
notes  had  in  the  meantime,  by  their  contract,  and  by 
the  operation  of  the  statute,  an  optiim  to  exchange  their 
notes  for  shares  in  the  company. 


1846. 

CAMPBXLIi 
V, 

London  and 

Bkiobton 

Railway  Co. 


Treating  the  right  of  the  holders  of  notes  as 
founded  upon  the  contract  alone,  and  not  affected 
by  the  statute,  it  is  equally  plain  that  the  Plaintiffs 
are  entitled  to  require  the  exchange.  The  contract 
must  be  found  in  the  resolution,  and  advertisement 
of  January,  1842.  The  time  to  be  allowed  for  the 
conversion  of  the  notes  is,  according  to  those  docu- 
ments, three  years  and  no  more.  Upon  that  condition 
the  money  was  lent.  What  is  to  be  converted  at 
the  end  of  three  years?  The  loan-notes.  Three 
years  firom  what  time  ?  From  the  time  of  the  making 
and  delivery  of  the  loan-notes, — ^not  firom  a  time  at 
which  the  loan-notes,  the  things  to  be  converted, 
had  no  existence.  The  loan-notes  were  made  and 
ddivered  to  the  holders  on  the  15th  of  July,  1842,  and 
consequently  the  time  for  conversion  was  on  or  before 
the  15th  of  July,  1845,  and  before  that  time  the  Plain- 
tiffa  had  demanded  the  exchange.  Even  supposing  the 
words  "at  the  expiration  of  three  years"  should  be 
read  three  years  from  the  time  of  the  allotment  of  the 
loan,  and  payment  of  the  first  instalment  in  February, 
1842,  stUl  there  must  be  a  reasonable  time  allowed 
after  the  expiration  of  the  three  years  for  the  exercise 
of  the  option.  The  three  years  would  expire  at  twelve 
o'clock  at  midnight.  Does  the  company  insist  upon  a 
construction  so  strict  as  this, — ^that  the  application  for 
the  exchange  is  to  be  ineffectual,  if  not  made  at  the 

oo2 
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1846.         1^^  instant  of  that  time?     Sudi  a  strict  aj^dication  of 

Campbbll     *^  language  of  the  contract  cannot  be  supported.    The 

<^*  Court  will  consider  what  is  a  reasonable  time  to  be 

Briohtov     allowed  for  giving  effect  to  the  option  which  the  Plam- 

Railwat  Co.  tiffi  purchased  by  their  contract. 

The  only  question  then  is,  whether  the  company 
can  be  allowed  to  introduce  into  the  case  the  indorse- 
ment on  the  loan-note,  as  a  ground,  ^ther  for  de- 
priving the  Plaintiflb  of  the  benefit  of  the  statute, 
or  for  varying  the  contract  upon  which  their  money 
was  lent?  The  indorsement  cannot  be  said  to  be  a 
part  of  the  contract,  for  it  was  not  seen  by  the 
lenders  of  the  money  imtil  they  had  paid  the  last  in- 
stalment. It  is  impossible,  therefore,  that  the  indorse- 
ment can  in  any  respect  vary  the  contract,  or  render 
it  more  strict  as  against  the  lenders,  or  abridge  that 
option  which  they  previously  had.  But  the  company 
may  say,  the  indorsement  is  a  notice  in  which  the 
holders  of  the  notes  acquiesced.  Of  what,  then,  is  it 
a  notice  ?  It  is  a  notice  that  the  company  intended 
to  apply  for  an  act  of  Parliament  containing  certain 
provisions  or  powers.  If  those  powers  or  provisions 
were  derogatory  to  the  right  of  the  note-holders,  the 
notice  would  be  proper,  as  ^ving  them  an  oppor- 
tunity of  appearing  before  Parliament  to  oppose  the 
intended  enactments.  The  notice  was,  that  the  act, 
to  be  applied  for,  would  entitle  the  bearer  of  the  note 
to  convert  it  into  quarter  shares  on  the  I5th  of  Feb- 
ruary, 1845,  if  previous  notice  were  given.  It  did 
not  intimate  that,  without  previous  notice,  he  would 
not  be  entitled  to  require  the  conversion,  or  that 
previous  notice  was  absolutely  essentiaL  What  reason 
had  the  holder  to  suppose  that  the  right  which  he  had 
already  acquired  to  a  three  years'  option,  was  not  to  be 
preserved  to  him?  The  most  conclusive  answar,  how- 
ever, is  that  the  company  did  not  apply  for — or  if  they 
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did  apply  for,  they  did  not  obtain — any  such  act  as  the 
notice  intimated.  At  the  utmost  the  notice  only  re- 
ferred the  note-holder  to  the  act,  and  the  act,  when  it 
was  obtained,  did  not  carry  out  any  design,  (if  such 
design  there  were),  to  abridge  the  time  of  option.  The 
act,  as  insisted  in  the  first  part  of  the  argument,  lefl 
the  matter  to  a  future  general  meeting,  and  the  meet- 
ing directed  the  allotment  to  be  absolute  and  uncondi- 
tional. The  indorsement,  therefore,  as  an  intimation 
of  an  intention  which  the  company  had  no  power  to 
accomplish,  was  idle,  and  not  being  attempted  to  be 
acted  upon,  was  and  is  wholly  inoperative. 


1846. 

Campbell 

V. 

London  and 

Brighton 

Railway  Co. 

Argument. 


Sir  Fitzroy  Kelfy,  Mr.  Romilly,  and  Mr.  Adams,  for 
the  Company.  Mr.  fVray  for  the  Chairman  and  De- 
puty Chairman  of  the  Company,  who  were  also  made 
Defendants.  The  arguments  for  the  Defendants  will 
sufficiently  appear  in  the  grounds  of  the  judgment 


Vice-Chancellor  : — 

The  Plaintiffs  and  other  persons  on  whose  behalf  the 
bill  is  filed  are  the  holders  of  loan-notes  of  the  London 
and  Brighton  Railway  Company.  The  right  of  the 
Plaintiffs  to  be  paid  the  amount  due  upon  the  notes  of 
which  they  are  holders  is  admitted,  but  the  Plaintifis 
clidm  to  be  entitled  to  have  shares  in  the  joint-stock 
of  the  company  issued  to  them  in  exchange  for  the 
loan-notes,  and  this  claim  is  resisted  by  the  company^ 
That  the  Plaintiffs  would  have  been  entitled  so  to  con- 
vert their  loan-notes  into  shares,  up  to  and  on  the  ISth 
of  February,  1845,  is  admitted  by  the  company;  but 
the  company  contends  that,  in  order  to  entitle  them  so 
to  do,  it  was  necessary  that  the  Plaintiffs  should  have 
given  notice  of  their  intention  on  or  before  the  15  th  of 


Judgment, 
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1846.         Febniaryy  1845 ;  which  it  Lb  admitted  was  not  done,  no 
^I^L     such  notice  haying,  in  fact,  been  given  until  the  month 
^'  of  June  followin£r. 

London  anb  ^ 

Briohtov 

The  Plaintiffs  contend, — first,  that  no  time  was  fixed 

Jud^mmti.  within  which  it  was  necessary  that  notice  shonld  be 
given :  and  secondly,  that,  if  any  time  was  fixed,  it  was 
the  expiration  of  three  years  from  the  15th  of  July, 
1842 ;  that  is  to  say,  the  15th  of  July,  1845,  when  the 
last  instahnent  of  the  loan  whidi  the  notes  represcDt 
was  paid,  and  before  which  time  their  option  was  de- 
clared :  thirdly,  the  Plaintiflb  contend  that,  if  any  notice 
was  necessary,  and  was  not  duly  given,  the  company 
have  waived  the  objection :  and,  fourthly,  the  Flaintifi 
say  that  they  were  kept  in  ignorance  that  tlie  company 
considered  notice  to  be  necessary. 

These  points  are  prominently  put  finrward  by  the 
bilL  I  do  not  find  any  other  points,  depending  upon 
questions  of  fact,  raised  by  the  pleadings.  In  the  bill 
the  indorsement  on  the  loan-notes,  which  was  the  sub- 
ject of  much  comment  at  the  bar,  is  stated  to  have 
been  on  the  loan-notes  at  the  time  they  were  delivered 
to  the  payees.  The  special  general  meeting  al  the 
company,  of  the  9th  of  Januaiy,  1845,  is  stated  to 
have  been  holden  pursuant  to  a  public  notice,  whidi 
had  been  duly  given  by  the  directors  of  the  company. 
The  resolution  of  that  date  is  stated  to  have  be^ 
adopted  at  that  meeting,  and  to  have  been  ccnnmii- 
nicated  by  the  secretary  to  the  shareholders  of  the 
company,  divers  of  whom  were  also  holders  of  divers 
of  the  loan-notes ;  and  the  same  notice  is  stated  to  have 
been  advertized  in  the  public  newspap^n  circulating  in 
London.  I  find  no  suggestion  that  the  indorsement 
was  not  on  the  notes  at  the  time  the  seal  of  the  com- 
pany was  affixed  to  them ;  nor  that  the  Plaintifb  had 
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not  notice  of  the  resolution  of  the  9th  of  January^  1845,        i846. 
before  the  15th  of  January,  1845.     I  notice  this  at  the     q^^^^^^^ 
outset,   because  some  observations  were  made   at  the    ,       ^' 

London  amo 

bar  to  which  this  state  of  the  pleadings  would  prevent      Brighton 
me  from  giving  effect  if  I  felt  the  force  of  them.  

At  the  close  of  the  argument  I  stated  my  opinion 
upon  two  points  in  the  case: — ^first,  that  if^  by  the 
contract  between  the  company  and  the  holders  of  the 
loan-notes,  a  time  were  fixed  within  which  the  holders 
of  loan-notes  intending  to  convert  them  into  shares 
should  give  notice  of  such  intention,  such  time  would 
(from  the  nature  of  the  property  in  question)  be  of  the 
essence  of  the  contract ;  and,  secondly,  that  the  allotp- 
ment  of  shares  to  the  holders  of  ]oan-notes  by  the 
resolution  of  the  9th  of  January,  1845,  must  be  taken 
to  have  been  an  allotment  in  pursuance  of  the  ante- 
cedent contract  between  the  holders  and  the  company, 
confirming  by  performance,  but  not  altering  (except  by 
an  option  not  affecting  the  question  in  the  cause),  the 
existing  rights  of  the  holders  of  loan-notes. 

I  proceed,  therefore,  to  inquire  what  those  rights 
were,  and  the  answer  to  this  inquiry  must  be  formed 
on  the  effect  to  be  given  to  the  resolution  of  the  20th 
of  January,  1842 ;  the  advertisement  of  the  21st  of 
January,  1842;  the  loan-notes  issued  on  the  15  th  of 
July,  1842;  the  statute  6  Vict  c.  27,  passed  on  the 
31st  of  May,  1843;  the  resolution  of  the  9th  of  Jan- 
uary, 1845 ;  and  the  acts  of  the  parties  under  the  same. 

The  question  I  shall  first  advert  to  is  this: — ^Was 
any  and  what  time  fixed  by  the  contract  between  the 
company  and  the  loan-note  holders,  by  or  within  which 
the  loan-note  holders,  desiring  to  convert  their  loan-notes 
into  shares,  were  bound  to  give  notice  of  such  desire  ? 
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1846.  [His  Honor  stated  the  several  documents  and  the 

Campbell     ^^*®  mentioned  above,  so  far  as  thej  were  materiaL] 

V. 

London  and  .  i/»t 

Brighton         Now,  taking  the  resolution  of  the  20th  of  Januarj, 
iLWAT    o.  |g^2,  and  the  advertisement  together,  (upon  the  credit 

Judgment.  q(  ^hich  the  PlaintiflFs  say  they  advanced  their  money), 
my  opinion  is,  that  the  five  years  mentioned  in  both 
these  documents  would  expire  at  the  end  of  five  yean 
from  the  date  of  the  first  instalment, — that  is,  on  the 
15th  of  February,  1847.  It  appears  to  me  to  be 
manifest,  upon  these  documents  alone,  that  the  relation 
of  debtor  and  creditor  was  to  terminate  at  the  expira- 
tion of  five  years  from  its  commencement;  and  that, 
by  tRe  very  terms  of  both  the  resolutions  and  adver- 
tisement, every  creditor  who  paid  an  instalment  on  the 
Idth  of  February,  1847,  became,  when  he  had  paid  the 
remaining  instalments,  entitled  to  claim  a  loan-note, 
under  the  seal  of  the  company,  payable  at  the  end  of 
five  years  from  the  15th  of  February,  1842.  It  is 
true,  the  loan  in  each  case,  though  contracted  for  as 
from  the  15th  of  February,  1842,  was  not  complete 
until  the  third  instalment  was  paid,  on  the  15th  of 
July,  1842,  but  the  relation  of  debtor  and  creditor 
commenced  on  the  15th  of  February  preceding;  and 
the  repayment  of  the  advance  then  made  was  not,  as 
I  read  the  resolution  and  advertisement,  to  be  postponed 
beyond  five  years.  And  if  I  am  right  in  saying  the 
creditor  was  entitled  to  have  that  first  advance  repaid 
him  at  the  expiration  of  five  years  from  the  time  of  its 
being  made,  the  circumstance  that  the  rest  of  the  loan 
was  payable  by  instalments  can  make  no  difference; 
for  unquestionably  the  whole  loan  in  such  case  was  to 
be  repaid  at  one  time. 

If,  however,  a  doubt  could  exist  upon  this, — so  far 
as  the  resolution  and  advertisement  are  r^aided, — it 
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would  be  removed  by  the  loan-notes  themselves.     On         i846. 
the  15th  of  July,  1842,  the  parties  making  the  advance     Campbell 
became  entitled  to  and  claimed  the  loan-notes ;  and  the    ,       ^' 

London  and 

loan-notes  were  accordingly  made  and  delivered  to  the      Briohton 

parties  entitled,  payable  on  the  15th  of  February,  1847,  

with  interest  half-yearly,  on  the  15th  of  August  and  J^^dgmenU 
the  15  th  of  February  in  each  year.  These  notes  have 
since  been  acted  upon,  and  are  as  much  the  acts  of  the 
payees  as  of  the  makers ;  and  as  no  objection  is  made 
to  or  respecting  them,  on  the  ground  of  mistake  or 
otherwise,  the  15th  of  February,  1847,  is  conclusively 
fixed,  for  the  purposes  of  this  suit,  as  the  expiration 
of  the  five  years  mentioned  in  the  resolution  and  ad- 
vertisement of  January,  1842,  for  payment  of  the  loan- 
notes.  Now,  if  the  15th  of  February,  1847,  be  the 
expiration  of  the  five  years  mentioned  in  the  resolu- 
tion and  advertisement  of  January,  1842,  the  15th  of 
February,  1845,  must  be  the  expiration  of  the  three 
years  mentioned  in  the  same  documents. 

The  next  question  is,  whether  it  was  necessary  that 
the  holders  of  loan-notes  should,  on  or  before  the  15th 
of  February,  1845,  have  given  the  notice  insisted  upon 
by  the  directors,  and  whether  their  omission  so  to  do 
has  precluded  them  from  successfully  claiming  shares 
in  the  company  in  exchange  for  their  loan-notes. 

The  resolution  of  the  20th  of  January,  1842,  pro- 
posed to  give  an  option  to  convert  the  loan-notes  into 
shares,  ^*at  the  expiration  of  not  more  than  three 
years," — that  is,  not  after  the  15th  of  February,  1845. 
But  nothing  is  said  in  terms  about  notice.  The  reso- 
lution says  only  that  the  conversion  is  not  to  be  after 
the  15th  of  February,  1845.  The  advertisement,  re- 
ferring in  terms  to  the  resolution  of  the  preceding  day, 
states  the  option  to  be  exercisable  '^  at  the  expiration 
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1846.        of  three  years," — a  statonent  which  does  not  extend 

Campbkll     ^^  ^^^  specified  in  the  reaolataon;  and  if  the  oise 

V*  depended  wholly  upon  the  resolution  and  adyerdsemeat 

London  ans         *:  j     r  ^  -» 

Brighton     I  confess  I  do  not  see  what  there  is  to  predude  the 

'  company  from  contending,  with  effect,  that  the  time 

jmdgmemL     ^^^  conversion  was  gone,  at  the  latest,  on  the  night  of 

the  15th  of  February,  1845.      Has,   then,   anything 

happened  to  alter  this  case  ? 

The  transaction  next  in  order  was  the  making  and 
delivery  of  the  loan^otes,  which,  so  far  as  is  expiressed 
on  thdir  face,  are  not  objected  to.  Now  the  indorse- 
ment on  these  notes,  about  which  so  much  was  said, 
does  not  alter  the  contract,  as  to  the  time  for  the  con- 
version or  otherwbe,  except  that  it  may  be  said,  that 
under  the  resolution  and  advertisement  the  oonvermon 
might  have  been  made  on  the  15th  of  Febniary,  1845, 
without  any  ^^ previous  notice;"  whereas  the  indorse- 
ment requires  notice  on  the  14th  of  February,  at  latest 
And  if  the  question  in  this  cause  had  been,  whether  a 
claim,  on  the  15th  of  February,  to  have  the  notes 
exchanged  for  shares  had  been  resisted  upon  the  ground 
only  that  no  notice  was  given  before  that  day,  I  will 
not  say  what  in  my  opinion  the  proper  decision  would 
have  been.  But  no  such  question  has  arisen.  On  the 
contrary,  the  bill  alleges,  and  the  answer  admits,  that 
all  persons  who  claimed  on  the  15th  of  February,  1845, 
had  their  claims  allowed.  The  Plaintiflk,  however, 
made  no  claim  until  June,  1845;  and  the  case  made 
by  the  bill  is,  that  the  Plaintiffi  omitted  to  give  notice 
because  they  were  ignorant  that  any  notice  was  re- 
quired, and  that,  if  they  had  been  aware  that  notice 
was  required,  they  would,  to  avoid  dispute,  have  given 
notice.  And  the  Plaintiffs,  as  a  further  excuse  for  not 
making  their  claim  on  or  before  the  15th  of  February, 
say,  that  the  indorsement  on  the  notes  promised  the 
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holders  that  an  act  of  Parliament  should  be  applied  for, 
under  the  terms  of  which  the  holders  of  notes  would 
be  entitled  to  convert  them  into  shares ;  and  it  is  said, 
that,  until  such  an  act  was  obtained,  the  holders  of  notes 
were  justified  in  supposing  that  they  would  not  be  de- 
prived of  their  option  to  make  the  exchange. 


1846. 
Campbbll 

V. 

London  and 

Brighton 

Railway  Co. 

Judgment, 


I  cannot  yield  to  these  su^estions,  nor  to  the  argu- 
ments which  have  been  founded  upon  them,  as  sufficient 
grounds  for  giving  the  PlaintiflFs  relief,  to  wliich  in  my 
judgment  they  would  not  otherwise  be  entitled.  Omit- 
ting the  suggestion  respecting  the  act  of  Parliament, 
the  case  is  simply  this, — that  the  creditors  of  the  com- 
pany being  (by  that  which  the  Plaintiifs  say  was  their 
contract)  entitled  to  an  option  to  convert  the  loan-notes, 
which  were  to  be  given  them,  into  shares,  not  later 
than  the  15th  of  February,  1845, — pay  their  last  in- 
stalment, upon  which  their  right  to  the  loan-notes 
becomes  complete,  in  July,  1845,  and  accept  the  loan- 
notes,  by  which  the  makers,  not  altering  the  time  for 
the  conversion,  state  that  one  day's  notice  will  be  re- 
quired. I  will  not  now  express  any  opinion  whether, 
if  the  payees  had  objected  to,  or  protested  against  the 
indorsement,  so  far  as  regards  the  notice,  they  could 
have  miuntained  a  claim  to  have  notes  given  them 
without  such  indorsement.  They  did  not, — (and  it  is  ob- 
vious that  the  point  was  not  worth  contending  lor), — ^they 
did  not  object  to  or  protest  against  the  indorsement: 
they  accepted  the  notes  without  objection,  and  have 
since  treated  them  as  valid  instruments ;  and  what  they 
now  ask  me  to  decide, — and  that  upon  a  bill  for  spedfic 
performance,— is,  that  because  that  indorsement,  in 
which  they  acquiesced,  was  put  upon  the  notes,  I  am, 
as  against  the  company,  to  vary  the  substance  of  the 
agreement  between  the  parties,  by  holding  tliat  time 
is  immaterial.     If  the  Plaintiffs  really  considered  the 
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RAI1.WAT  Co. 


indorsement  not  binding  aldkoagfa  not  ol^ected  to  at 
the  time  the  nodoe  was  giren,  ther  ou^t  mt  the  ktest 
to  hare  made  their  daim  under  the  reecdiition  and 
adTertisement  of  Janoarr,  1842 ;  that  is,  not  later  than 
the  15th  of  Fefafnary,  1845 ;  and  not  to  have  waited 
until  the  f<dlowing  month  of  Jnne,  taking  the  diance 
of  the  rise  or  fall  of  the  market  Indeed,  the  Phuntiffi' 
aigoment  rather  halts  on  this  part  of  the  case.  For 
if  the  indorsement  were  present  to  thor  mindsiy  the 
suggestion  of  the  bill,  that  thej  were  ignorant  that 
notice  was  required,  cannot  be  true;  and  if  the  in- 
doreement  was  oreiiooked  or  forgotten,  they  ha^e  no 
excuse  for  not  daiming  on  the  15th  of  February; — 
and  so  also,  if,  having  the  indorsement  in  mind,  they 
intended  to  disr^ard  it. 


Theoomptny 
ooald  only  be 
nnderftood  ai 
oontractiiig  to 
i^ply  for  an 
act  of  Parlia- 
ment, haTing 
the  effect  fog- 
gested,  bat 
ooold  not  be 
nnderftood  aa 
guaranteeing 
the  lender!  of 
the  money  that 
foch  an  act 
shonld  be  ob- 
tained. 


With  respect  to  the  act  of  Pariiament, — I  am  not 
informed  what  precise  application  was  made  to  Par- 
liament^ — but  as  the  pleadings  make  no  point  upmi 
this,  as  matter  of  fact,  the  Phdntiffi  cannot  well  com- 
plain that  the  Defendants  have  said  nothing  on  the  sub- 
ject. This  however  is  clear,  that,  although  the  company 
might  promise  to  apply  for  an  act  of  Parliament  to 
contain  certain  specified  terms,  no  one  could  suppose 
the  company  intended  to  guarantee  the  loan-note 
holders  that  they  could  obtwi  such  an  act,  or  indeed 
any  act.  If  the  company  applied  for  and  obtained 
an  act,  empowering  them  to  do  all  which  the  resolu- 
tion of  the  20th  of  January  and  the  advertisements 
promised, — empowering  them  to  give  shares  in  ex- 
change for  loan-notes, — I  cannot  give  credit  to  the 
Plaintiff's  assertions  as  matter  of  fact,  (not  denying 
notice  of  the  act  or  of  the  resolution  of  the  9th  of 
January,  1845),  that  they  or  any  note-holders  were 
misled  in  the  way  suggested  in  argument. 


\ 
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I  have  not  found  any  difficulty  in  this  casc^  until         1846. 
I  came  to  the  resolution  of  the  9th  of  January,  1845,      Campbell 
which  is  open  to  criticism.      The  act  empowers  the  ^' 

*,  ,     *  ,        London  and 

company  to  issue  shares,  ^^to  be  appropriated  and  dis-      Brighton 

J     /»   •  I-  /»  1         •  J  i_  T_     Railway  Co. 

posed  01,  m  such  manner,  tor  such  prices,  and  by  such         . 

ways  and  means,  as  by  the  order  of  any  general  or  Jtidgment. 
special  general  meeting  of  the  company  shall  be  pro- 
yided."  The  act,  therefore,  sends  us  to  the  resolution 
of  the  company  of  the  9th  of  January,  1845,  for  the  ap- 
propriation and  disposition  of  the  shares :  and  here  the 
wording  of  the  resolution  is  perhaps  inaccurate,  for, 
according  to  its  literal  construction,  it  appears  to  send 
us  to  the  aict  of  Parliament  to  ascertain  the  very  thing, 
for  the  ascertainment  of  which  the  act  appears  to  refer 
to  the  resolution.  But  the  resolution  is  free  from  all 
ambiguity  to  this  extent — that  it  allots  the  shares  to 
the  holders  of  the  loan-notes,  and  does  so  allot  them 
(in  my  judgment)  according  to  the  existing  rights  and 
interests  of  the  holders.  Such  inaccuracy  as  is  found 
in  the  resolution  may  be  easily  explained,  and  certainly 
causes  no  ambiguity. 

The  circumstance  that  the  resolution  of  the  9th  of 
January,  1845,  was  made  under  and  in  pursuance  of 
the  act  of  Parliament,  appears  to  me  (if  it  has  any 
effect  upon  the  case)  to  strengthen,  rather  than  weaken, 
the  reasoning  I  have  applied  to  it.  It  cannot  help  the 
argument,  that  the  company,  by  the  resolution,  gave 
the  loan-note  holders  any  greater  or  other  interest  in 
the  allotted  shares,  than  they  were  entitled  to  under 
their  existing  contracts.  But  it  may  be  a  question, 
whether  these  existing  contracts  are  not  in  some  degree 
made  more  stringent  by  the  statute,  and  the  resolution 
passed  in  pursuance  of  it. 

Bill  dismissed,  with  costs. 
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TiasftM  GKEGSON  r. 

J4 


imacnAor't  X  HIS  was  a  crecfitor^s  suit.     The  erideiiee  <^  die 

ttfdkiBoi  alleged  debt  was  a  wridi^  proTed  to  be  in  die  hand- 

^1^1^^^  wrhmg  of  the  testator,  in  a  book  bdoi^ii^  to  the 

kamg;  b^  Plaintiff,  his  aster,  in  wlndi  he  had  stated  himsdf  to 

tkeCoutre- 

taBKd  eke  bill,  be  a  debtor  to  the  Plaintiff  in  sereial  item^  amoimtii^ 

tei^to  brag  together  to  a  som  of  226L     The  suit  was  not  insti- 

J^  tnted  mitfl  foorteen  years  after  the  testator^s  death, 

nd  The  Defendant  admitted  assets,  but  £d  not  admit  the 


tke  actioo.         debt.     The  Coort  at  the  hearing  retained  the  bill,  with 
■eDtofAe*^'  liberty  to  the  Phuntiff  to  bring  an  action.     The  action 


^ebt^«d rats  ^^^as  accordingly  brought,  and  upon  the  trial  die  Pkin- 
■o  omu  stvcn  tiff  produced  other  eridence,  conristing  of  letters  of  the 
n^i mhar/'  tc^tator,  and  reoorered. 


jbjmmemi.  !Mr.  Bomilfy  and  ^Ir.  Nevhuan  now  aaked  for  the 
decree,  for  payment  of  the  debt  and  oosta^  indn^Dg 
the  costs  of  the  action  at  law. 

Mr.  Swanstan  and  Mr.  Faber^  for  the  execut(MS,  and 
Mr.  G.  L.  BusseU  and  Mr.  Grainger^  for  the  other 
parties,  opposed  the  claim  for  the  costs  of  the  proceed- 
ings at  law,  and  of  the  hearing  upon  the  equity  reserved, 
and  contended  that  the  whole  of  such  costs  ought  to  be 
borne  by  the  Plaintiff.  If  the  additional  evidence  pro- 
duced at  the  trial  at  law  had  been  submitted  to  the 
Defendants,  they  would  not  have  resisted  the  demand; 
and  if  the  same  eyidenoe  had  been  produced  in  equity, 
the  expense  of  the  trial  at  law,  and  of  the  second  bear- 
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ing,  would  have  been  saved.     They  mentioned  Pearce        1847. 
V.  Newltfn  (a).  gII^ 

V. 

Booth. 
Judgment, 

Vice-Chancellor  : — 

The  Plaintiff  at  the  hearing  of  the  cause  did  not 
prove  such  a  case  as  would  enable  the  Court  to  make 
a  decree  at  the  hearing  of  the  cause.  There  was, 
therefore,  one  of  two  courses  to  be  taken, — either  to 
dismiss  the  bill,  or  to  retain  the  suit,  giving  the  Plain- 
tiff liberty  to  bring  an  action.  I  directed  the  bill  to 
be  retained.  The  Plaintiff  has  succeeded  at  law  by 
the  production  of  evidence  which  was  not  tendered  in 
this  Coiu-t.  It  has  been  suggested  at  the  bar,  that  the 
new  evidence  was  subsequently  discovered,  but  no  at- 
tempt has  been  made  to  explain  why  the  diligence 
which  led  to  that  discovery  had  not  been  exercised 
before  the  hearing  in  this  Court.  I  think  that,  in  the 
state  of  the  case  as  it  then  stood,  the  executors  could 
not  have  done  otherwise  than  resist  the  claim.  I  shall 
make  the  decree  for  payment  of  the  debt,  with  costs, — 
excluding  the  costs  at  law.  I  do  not,  however,  think 
it  necessary  to  direct  the  Plaintiff  to  pay  the  costs  of 
the  Defendants  at  law. 


(a)  3  Madd.  186. 
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siMtMay,  JACKSON  r.  MELFIELD. 

4r  1st  June. 

After  a  deem  JACOB  :MILFIELD,  the  testator,  deYised  lus  real 
nut  for  the  ale  ^States  in  Kingston^upoR^HuU,  and  in  JBarian^-upon' 
^^^  IITflie  If  umber y  unto  hia  wife  Rebecca  Milfield  for  her  life,  in 
^"^^{.^^       case  she  should  so  long  remain  unmarried,  with  re- 


of  the  proceeds   mainder  to  his  son  Lewis  Milfield,  in  fee»  charged  with 


^'debTand  ^^  testator's  debts,  and  with  a  limitation  OTer,  if  Lewis 

n^r'^id  de.  ^^^Ifi^^  ^^  ^^^   should  die  Under  twenty-one.      The 

cree,  the  de-  testator  died  in  April,  1837,  leaving  his  widow  and  son 

estate,  being  surviving.     In  September,  1838,  the  suit  was  instituted 

^^j^riSL  ^y  ^  creditor,  for  the  payment  of  the  debts  of  the  tes- 

tion,  are  tator  in  a  due  course  of  administration ;    and  at  the 

tmstces  Of  the 

estate,  within  hearing  of  the  cause  in  November,  1841,  a  decree  nisi 

4,  c.  60,  for  ^^  made,  and  the  decree  was  made  absolute  in  April, 

w£!^^^.  1842,  whereby  the  usual  accounts  in  a  creditor's  suit 

Semble.  were  directed.     Pending  the  prosecution  of  this  decree, 

Ifthede.  Rebecca  the  widow  became  lunatic,  though   not  found 

r^ieno^t  such   by  inquisition;   and,  being  in  contempt  for  not 

trustees  for  the  obcvinff  an  order  to  deposit  deeds  in  court,  was  trans- 
Plaintiff,  by  the         -^     '^  .  ^  ,     . 

effect  of  the  ferrcd  to  a  lunatic  asylum.  The  Plaintiff  then  filed  a 
Court  cannot      Supplemental  bill  against  the  widow  stating  the  lunacy, 

make  them  ^^^  ^  decree  was  made  in  the  supplemental  suit,  direct- 
such  trustees  ^  -^^  ^ 

by  any  declara-  ing  the  original  decree  to  be  prosecuted,  as  if  the  De- 
effect  ;  and  if  fendant  the  widow  had  not  become  of  unsound  mind, 
such  trurtcw^  ^^^  appointing  a  receiver  of  the  testator's  estate.  By 
by  the  effect  of   ^he  Master's  report  made  in  January,  1844,  and  con- 

the  decree,  '■  *' 

an  express  firmed  in  July,  1844,  the  Master  found  the  personal 

thereof  (if  ne-  estate  to  be  insufficient  for  the  payment  of  the  debts, 

b^'^c  by^'di^  ^^^  *^^^  *'»^  testator  was  seised  in  fee  of  the  real 

cree,  and  can-  estates  at  King ston-upon- Hull  and  Barton-upon-Humber 

be  made  upon  devised  by  his  will.     By  the  decree  on  further  direo- 

pe  1  ion.  tions  these  estates  were  directed  to  be  sold,  and  all  pro- 
per parties  were  to  join  in  the  conveyance,  and  the 
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proceeds  were  ordered  to  be  applied  in  payment  of  the 
testator's  debts.  The  estates  were  accordingly  sold  under 
the  decree,  and  the  purchases  of  three  lots  were  con- 
firmed, and  the  purchase-money  paid  into  Court.  The 
purchase  of  the  fourth  lot,  which  comprised  the  residue 
of  the  estates,  had  not  been  confirmed. 


1847. 

Jackbok 
r. 

MiLFIBLD. 

Statefneni. 


Lewis  Milfield  was  an  infant  at  the  death  of  the  tes- 
tator. In  1841,  he  was  convicted  of  felony,  and  was 
soon  afterwards  transported  to  Van  DiemerCs  Land.  He 
attained  his  age  of  twenty-one  in  1845.  No  convey- 
ance of  the  estates  had  been  executed  to  the  purchasers, 
by  reason  of  the  widow  being  lunatic,  and  the  remain- 
der-man being  out  of  the  jurisdiction. 


The  PlaintiflP  presented  his  petition  intituled  in  the 
causes,  and  also  in  the  matter  of  the  statutes  1  Will.  4, 
c.  47,  and  1  Will.  4,  c.  60,  praying  that  it  might  be  de- 
clared in  the  causes,  that  Rebecca  Milfield  and  Lewis 
Milfield  were  respectively  trustees  for  the  petitioner  as 
the  Plaintiif  in  these  suits,  for  the  purpose  of  carrying 
out  the  said  sales,  and  that  a  proper  person  might  be 
appointed  to  convey  on  behalf  of  Rebecca  Milfield  and 
Lewis  Milfield  to  the  respective  purchasers,  or  as  they 
might  respectively  direct  the  said  three  lots ;  and  also 
the  said  lot  4  to  the  purchaser  thereof,  or  as  he  might 
direct,  in  the  event  of  the  cx)mpletion  of  his  purchase. 


Mr.  Goodevcy  for  the  petition,  referred  to  the  3rd,  5  th, 
18th,  and  20th  sections  of  the  statute  1  Will.  4,  c.  60, 
(which  were  also  set  forth  in  the  petition),  and  to  the 
case  of  Kin^  v.  Leach  (a).  He  stated  that  application 
had  been  made  to  the  Lord  Chancellor  for  an  order  ap- 
pointing some  person  to  convey  the  estates,  in  the  place 


Argument. 


VOL.  V. 


(a)  2  Hare,  57. 
P  P 


H.  W, 
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of  the  lunatic,  bat  that  his  Lordship  had  oonodered  the 
application  to  be  premature,  in  the  absence  of  a  decline 
tion  that  the  lunatic  was  a  trustee  within  the  act 


^•^y^wCWa* 


Vice-Chancellor  : — 

The  object  of  this  petition,  which  is  presented  by  the 
PhuntiiF  in  the  cause,  is  eimplj  to  ha^e  it  declared  by 
the  Court  that  the  lunatic  and  remainder-nian  are 
trustees,  and  to  obtain  an  order  for  a  conveyance  on 
behalf  of  the  remainder-man ;  and  I  am  told  that  the 
petition  has  been  presented  in  consequence  of  an  in- 
timation from  the  Lord  Chancellor  that  he  could  not 
direct  a  conveyance  by  the  lunatic  without  such  a  de- 
claration; and  that  the  parties  should  make  such  ap- 
plication to  me  as  they  might  be  advised  to  make,  in 
order  to  obtain  the  requisite  declaration;  and  two  ques- 
tions appear  to  suggest  themselves : — first,  is  the  fact 
of  the  trusteeship  sufficiently  established  by  the  decree? 
secondly,  if  not,  is  the  present  application  the  right 
mode  of  establishing  it? 

If  the  fact  of  the  trusteeship  be  properly  established 
there  can  be  no  doubt  of  the  tenant  for  life  and  remam- 
der-man  being  trustees  within  the  act.  Li  E:ng  v. 
Leach  (a)  the  decree  was  made  at  the  suit  of  an  equitable 
mortgagee  for  sale  and  payment  of  his  debt.  And,  the 
mortgagor  being  out  of  the  jurisdiction,  I  held  that  the 
decree  bad  established  the  mortgagor  to  be  a  trustee  for 
the  Plaintiff  in  the  cause,  and  thereby  brought  the  case 
within  the  act.  That  decision  was  thought  right  by 
conveyancers  of  experience;  and  I  should  not  have 
doubted  its  correctness  were  it  not  that  Mr.  Goodeoe^i 
statement,  as  to  what  has  passed  before  the  Lord  Chaa- 


i 


(a)  2  Hare,  67. 
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oellor  in  the  present  case,  leads  me  to  suppose  that  the 
Lord  Chancellor  does  not  approve  of  it. 

The  present  case  is  this :  the  legal  estate  in  the  tes- 
tator's real  property  is  in  his  devisees.  His  creditors 
have  a  right  in  equity  to  have  it  sold  for  payment  of 
their  debts.  A  suit  has  been  regularly  instituted  in 
this  Court  for  the  purpose  of  establishing  that  equity. 
And  the  Court  by  its  decree  of  the  13th  July,  1844, 
has  established  such  equity,  and  given  the  Plaintiff  a 
right  to  have  the  real  estates  of  the  testator  sold  and  con- 
veyed to  the  purchaser  by  the  devisees  claiming  a  bene- 
ficial interest  in  the  estates  adversely  to  the  Plaintiff, 
and  the  proceeds  applied  for  the  Plaintifi^s  benefit. 
The  decree  does  not  in  words  declare  a  trust,  but  it 
establishes  one. 


1847. 
Jackson 

V. 
MiLFIBLD. 

Judgment, 


If  I  am  wrong  in  thinking  that  the  decree  upon 
the  facts  of  the  case,  as  they  appeared,  established  the 
trusteeship,  it  is  obvious  that  I  cannot  in  this  suit 
do  more  than  I  have  done  already.  If  the  facts,  with 
a  decree  properly  worded,  would  bring  the  case  with- 
in the  act  as  to  the  fact  of  trusteeship,  and  the  only 
difficulty  is  that  the  decree  does  not  in  terms  contain 
a  declaration  of  trust,  (although  I  cannot  think  that  such 
is  the  difficulty),  I  think  the  cause  should  be  reheard  pro 
farmd,  and  the  requisite  declaration  inserted  in  the  de- 
cree of  the  13th  of  July,  1844.  It  cannot  be  right  to 
make  such  a  declaration  on  this  petition.  The  18th 
section  of  the  act  (upon  which  Mr.  Goodeve  tells  me  the 
difficulty  arises)  must  require  a  suit  regularly  instituted 
for  the  purpose  of  having  the  trust  declared,  and  a  decree 
in  that  suit  establishing  it. 


I  think  the  safest  and  most  respectful  course  for  me 
to  pursue  will  be  to  refuse  the  present  application,  and 

pp2 
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recT/mmend  tbe  peddooer  to  briDg  the  case,  with  these 
o:«serraxioii5  upon  it,  and  the  respectful  intiniation  of  my 
opinion,  to  the  attendon  of  the  Lord  Chancellor  upcman 
appeal  from  this  order.  As  the  petitioner  most  go  agun 
to  the  I>frd  Chancellor,  and  there  is  no  respon^nt,  this 
c>>arse  will  not  occasion  any  material  expense. 


Tbe  Lrj^rd  Chaneellar  made  the  Order.    See  2  Phill.  254. 


Tvoniieiton 


mto  putner- 
riup,  tadk  of 
tiiOB  oon- 
tmiied  to  at- 
tend to  the 
bosiien  of  liif 
former  dienti, 
bat  on  the 


18*5.  i========s 

IM,  I7ri, 

JM  Jr  25IA  BLAIE  r.  BROMLEY. 

\\  ILLIAM  BROMLEY  and  the  Defendant  Joseph 
Warner  Bromley  were  in  partnership  together,  as  so- 
licitors, from  April,  1820,  to  September,  1834.  For 
the  first  five  years  of  the  partnership  the  Defendant 
received  a  certain  annual  sum  and  half  the  profits  made 
by  the  business  of  his  own  clients ;  and  for  the  remain- 
partnenhip  ac-  Jer  of  the  partnership,  his  share  was  a  third  of  the 

ooont ;  end  one  ^ 

of  the  partners 

haTinf  propoied  to  inrest  a  sum  of  monej  belonging  to  a  client  in  a  certain  mortgige, 
the  proposal  was  agreed  to  bj  the  client,  and  the  monej  was  paid  to  the  joint  aoooiiDt  of 
the  partnership,  at  their  bankers,  for  the  purpose  of  the  inrestment.  The  negotiationt 
for  the  mortgage  were  broken  off  by  the  proposed  mortgagor,  bat  the  partner  by  whom 
the  proposal  had  been  made  to  the  client  antmlj  represented  to  the  client  that  the  mort- 
gage had  been  effected,  and  thenceforward  continued  to  pay  the  interest  as  if  it  bad 
actually  been  done.  Althongh  the  banking  accoant  was  kept  in  the  name  of  the  firm, 
the  monies  standing  to  tbe  accoant  belonged  exclasirely  to  the  partner  who  committed 
the  fraad ;  he  alone  attended  to  and  had  the  control  of  the  accoant,  and  the  frand  wis 
unknown  to  the  other  partner.  Five  years  after  the  receipt  of  the  monej  from  the  client 
the  partnership  was  dissolved ;  and  ten  years  after  the  disiwlation  of  the  partnership,  the 
partner  who  had  committed  the  fraad  became  bankrnpt,  and  tiie  client,  who  from  tiie 
time  of  the  dissolution  until  the  bankruptcy  had  continued  to  employ  him  as  his  solicitor, 
discovered  the  fraud.  The  client  then  filed  his  bill  against  the  other  partner  to  reooTcr 
the  money. 

Heldf  that  the  Defendant  was  originally  liable  to  the  Plaintiff  for  the  money  reoeifed 
by  the  firm  ;  that  bis  original  liability  was  continued,  as  well  after  as  before  the  dissolutioii 
of  the  partnership,  by  the  fraudulent  representations  of  his  former  partner ;  and  that  in 
equity  the  limitation  in  bar  of  the  claim  did  not  begin  to  run  in  favour  of  the  Defendant 
until  the  time  when  the  client  discovered  the  fraud. 

That  the  fraud  and  misrepresentation  of  one  of  the  partners  entitled  the  client  to  refief 
in  equity  against  the  other,  not  only  if  the  case  was  one  in  which  the  client  might  have 
recovered  in  an  action  at  law  against  such  other  partner,  but  also  if  the  remedy  at  lav 
it  the  other  partner  was  barred  by  the  lapse  of  time. 
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profits  of  the  whole  of  the  partnership  business.    Before 
the  partnership  commenced,  William  Bromley  had  been 
the  solicitor  of  Mr.  Blair,  and  during  the  partnership 
the  firm  was  employed  by  Mr.  Blair  as  his  solicitors. 
In  the  transaction  of  their  partnership  business   fFtV* 
ham  Bromley  and  the  Defendant  attended  to  different 
portions,  and  the  business  of  Mr.  Blair,  and  especially 
that  part  of  it  which  related  to  the  investment  of  his 
money  was  conducted  by  William  Bromley,     Mr.  Blair 
died  in  1828,  leaving  considerable  sums  of  money  in- 
vested upon  mortgage,  which  by  his  will  he  bequeathed 
to  his  wife  for  life,  with  remainder  to  his  children. 
Tlie   Plaintiffs    William    Thomas   Blair,  and    Thomas 
Blair,  and  the  widow,  were  the  executors  and  executrix 
appointed  by  the  will,  which  was  proved  by  the  Plain- 
tiffs alone.     In  1829,  a  mortgage  for  14,000/.,  part  of 
the  testator's  estate,  was  paid  off,  and  the  money  paid 
into  the  Bank  of  England  to  the  separate  account  of 
the    Plaintiff  William    Thomas   Blair.      Some   corre- 
spondence  soon  afterwards  took  place  between    Wil- 
Ham   TTiomas  Blair  and   William  Bromley  on  the  sub- 
ject of  the  new  investment,  which   was  required  for 
monies  belonging  to  the  estate,  and    William  Bromley 
proposed   to    William    TTiomas   Blair,    that  a   sum  of 
4500/1   should  be  lent  upon  a  mortgage  in  fee  to  a 
Mr.  Seabrooke.     William   Thomas  Blair  acquiesced  in 
the  proposal,   and   forwarded  from   llfracombe,  where 
he  then  resided,  to  William  Bromley  at  the  office  of  the 
partnership  in   Gray's  Inn,  a  cheque  on  the  Bank  of 
England  drawn  in  favour  of  Mr.  Seabrooke  for  the  sum 
of  4500/.     This  cheque  was  dated  ^^ London,  1st  Oc- 
tober, 1829,"  and  was  enclosed  in  a  letter  to  William 
Bromley,  which  was  dated  "llfracombe,  29th  September, 
1829."     The  cheque  was  crossed   by  William   Thomas 
Blair  with  the  name  of  Messrs.   Rogers  8f   Co.,  who 
were  then  the  bankers  of  the  partnership,  and  on  the 
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2nd  of  October,  1829,  the  cheque  was  paid  into  the 
bank  of  Messrs.  Rogers  8f  Co.  to  the  credit  of  the  joint 
account  of  William  Bromley  and  the  Defendant  (a). 
An  abstract  of  Mr.  Seabrooke's  title  was  hiid  before 
counsel,  and  a  drafl  of  the  proposed  mortgage  deed  was 
prepared ;  but  the  treaty  for  the  mortgage  proceeded 
no  further.  The  fact  that  the  proposed  mortgage  for 
4500/.  on  Mr.  8eabrooke*s  estate  had  not  been  effected, 
was  not  known  to  the  Plaintifis  until  the  year  1844. 
During  the  whole  of  the  intervening  time,  until  the 
death  of  Mrs.  Bleary  the  tenant  for  life,  William 
Bromley y  who,  afler  the  dissolution  of  the  partnership, 
continued  to  be  employed  by  the  Plaintiflb  as  their  so- 
licitor, accounted  with  Mrs.  Blair  for  the  interest  of 
the  4500/1,  at  5/.  per  cent.,  as  if  it  had  been  duly  re- 
ceived by  him  from  Mr.  Seabrooke;  and  in  a  letter  to 
William  Thomas  BUdr,  in  April,  1830,  purporting  to 
contain  a  statement  of  the  situation  of  the  trust  fund 
lent  upon  securities,  there  was  the  following  partica- 
lar:— "Mr.  Seabrooke,  4500/;  3rd  October,  1829."  In 
a  subsequent  statement  the  pretended  mortgage  was 
mentioned  as  follows: — "4500/.  to  J.  Seabrooke^  fisq.,  at 
4|  per  cent. ;  12th  September,  1829:  this  will  shortly 
be  paid  back."  Mrs.  Blair  died  in  November,  1841, 
and  William  Bromley  thereupon  advised  that  a  suit 
should  be  instituted  for  the  direction  of  the  Court  in 
the  administration  of  the  testator's  estate,  which  was 
accordingly  done. 


A  fiat  in  bankruptcy  issued  against  William  Bromley 


(a)  The  counsel  for  the  De- 
fendant ohjected  to  the  admis- 
sion of  the  cheque  in  evidence, 
on  the  ground  that,  being  drawn 
at  Ilfracomhty  more  than  fifteen 
miles  from  the  Bank  of  Eng- 
land, it  required  to  be  stamped. 


See  55  Geo.  8,  c.  184,  s.  13; 
9  Geo.  4,  c.  49,  s.  15.  The 
point  was  not  decided,  for  the 
Court  considered  the  evidenoe 
for  the  Plaintiffs  to  be  sufficient 
without  the  cheque. 
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in  January,  1844,  and  it  then  became  known  to  the 
Plaintiffs  that  the  pretended  mortgage  on  the  estate  of 
Mr.  Seabroake  had  no  existence.  In  June,  1844,  the 
bill  was  filed,  praying  that  the  Defendant  Joseph  War- 
ner Bromley  might  be  decreed  to  pay  to  the  Plaintiffs 
the  sum  of  4500Z.  with  interest  at  5  per  cent,  by  the  year, 
and  the  costs  of  the  suit ; — the  Plaintiffs  offering  to 
abide  the  directions  of  the  Court  touching  their  proof 
imder  the  bankruptcy. 


1846. 


Statement, 


The  Defendant  by  his  answer  stated,  that  he  had 
never  been  retained  by  the  deceased  Mr.  Blatr,  nor  by 
the  Plaintiffi  as  their  solicitor,  and  that  the  business  of 
the  deceased  and  of  the  Plaintiflfe  had  been  exdusively 
conducted  by  William  Bromley.  The  Defendant  denied 
that  it  was  in  his  character  of  solicitor  that  WilUam 
Bromley  received  the  4500/1,  and  he  insisted  that  his 
partnership  responsibility  extended  only  to  acts  which 
were  strictly  professional.  He  submitted,  that  if  he 
had  incurred  any  liability  owing  to  the  partnership, 
such  liability  must  have  ceased  at  the  dissolution  in 
September,  1834,  and  he  claimed  the  protection  of  the 
Statutes  of  Limitation. 


It  was  not  disputed  that  the  Defendant  was  person- 
ally ignorant  of  the  fraud  which  had  been  practised  by 
WilUam  Bromley.  It  appeared  in  evidence,  that  on  the 
2nd  of  October,  1829,  there  was  standing  to  the  credit 
of  the  Plaintiff  WiUiam  Thomas  Blair y  in  the  Bank  of 
England,  the  sum  of  16,000/.,  and  that  on  that  day 
4500/.  was  drawn  thereout,  and  paid  to  Messrs.  Rogers 
^  Co.,  and  that  on  the  same  day  Messrs.  Rogers  if  Co. 
received  a  sum  of  4500/.  from  the  Bank  of  England, 
which  they  carried  to  the  credit  of  the  partnership  ac- 
count. William  Bromley y  who  was  examined  as  a  wit- 
ness for  the  Defendant,  deposed  that  the  capital  or 
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monies  neceeeary  for  the  bosinesB  of  the  firm,  standmg 
to  the  joint  account  at  MessrSb  Robert  &f  Co.y  was  ex- 
closivelj  provided  by  himself^  and  was  his  sdle  pro- 
pertT,  and,  therefore,  that  the  pass4xx>ks  and  accounts 
relating  thereto  were  exclusively  kept  by  himself^ — the 
Defendant  having  no  interest  therein,  except  so  far  as 
related  to  any  cheques  which  the  Defendant  might 
have  occasion  to  draw  for  the  purposes  of  the  business; 
and  that,  at  the  dissolution  In  1834,  there  was  a  balance 
of  1370/1  to  the  credit  of  the  joint  account,  which  ba- 
lance was  thereupon  transferred  to  the  sole  account  of 
William  Bromley.  It  appeared  that  a  few  of  the  letters 
from  the  Plidntiffs  and  Mrs.  Blair  had  on  the  outside 
been  directed  to  the  firm,  but  the  greater  part  had  been 
directed  to  WiUiam  Bromley^  and  the  contents  of  such 
letters  were  always  addressed  to  fFUliam  Bromley  ongly. 
The  abstract  and  drafl  relating  to  the  proposed  mort- 
gage from  Mr.  Seabroohe  were  indorsed  with  the  name 
of  the  firm.  A  bill  of  costs,  which  had  become  due 
from  the  Plaintiffs  to  the  firm  amounting  to  89/.,  and 
a  receipt  by  the  firm  for  the  amount,  were  also  put  in 
evidence. 


Argument, 


The  argument  at  the  hearing  was  directed  to  three 
principal  points, — first,  as  to  the  right  of  the  Plaintiffs 
as  against  the  Defendant,  who  was  not  privy  to  the 
fraud ;  secondly,  supposing  the  right  to  have  existed, 
whether  it  was  barred  by  lapse  of  time,  either  as  laches, 
or  by  force  of  the  Statutes  of  Limitation ;  and  lastly, 
supposing  the  right  to  have  existed,  and  not  to  be 
barred,  whether  the  Defendant  was  liable  to  be  sued  in 
equity  or  only  at  law. 


Mr.  Betfiell,  Mr.  Wood,  and  Mr.  Prendergcut  for  the 
Plaintiffs. — In  dealing  with  a  firm  consisting  of  several 
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partners,  in  the  ordinary  course  of  their  business,  a 
party  is  entitled  to  the  joint  security  of  all  the  partners 
for  the  due  performance  of  the  contract,  and  all  the 
members  of  the  firm  are  liable  to  answer  for  the  fraud 
of  one  of  the  partners,  whether  the  other  partners  are 
or  are  not  cognisant  of  the  fraud,  or  do  or  do  not  par- 
ticipate in  the  fruits  of  it ;  and  the  right  against  all  is 
not  affected  by  any  division  of  labour  or  business 
amongst  the  members  of  the  firm  whereby  the  trans- 
action, in  wliich  the  fraud  occurs,  is  placed  under  the 
special  superintendence  of  one  partner:  Willet  v.  Cham-- 
bers  (a).  Marsh  v.  Keating  (b),  Sadler  v.  Lee  (c),  Bridges 
V.  Branfill{d\  Bond  v.  Gibson  [e).  There  has  been  no 
laches,  for  laches  can  only  be  imputed  where  the  party 
injured  does  not  call  for  relief  within  a  reasonable  time 
after  he  is  aware  of  the  injury,  but  in  this  case  the 
fraud  was  not  discovered  until  the  year  1844.  The 
acts  of  the  partners  aflcr  the  dissolution  of  the  partner- 
ship in  respect  of  a  transaction  which  took  place  during 
the  existence  of  the  partnership  bind  each  other,  and, 
therefore,  in  this  case  the  acts  of  William  Bromley  pre- 
vented the  operation  of  the  Statute  of  Limitations:  Ault 
V.  Goodrich  (f)y  Way  v.  Bassett  {g\  Booth  v.  £arl  of 
Warrington(Ji).  This  is  a  case  of  fraud  in  which  a  court 
of  equity  would  have  at  least  concurrent  jurisdiction 
with  a  court  of  law,  even  if  the  circumstances  of  this 
cause  afforded  a  remedy  at  law:  Colt  v.  Woollas- 
ton  (i).  Bright  v.  Eynon  (A),  Wilson  v.  The  Corporation 
of  Carlisle  v.  Wilson  (Z),  Burrowes  v.  Lock  (m).  South  Sea 


1846. 
Blair 

V, 

Bromley. 
Argument. 


(a)  Cowp.  814. 

(b)  8  Bligh,  N.  R.,  651  ;  2 
CI.  &  Fin.  260. 

(c)  6  Bear.  324. 
(i)  12  Sim.  3G9. 

(e)  1  Camp.  N.P.I  85. 
(/)  4  Russ.  430. 
{g)  5  Hare,  55. 


(A)  4  Bro.  P.  C.  Tom.  Ed. 
163. 

(f )  2  P.  Wms.  154. 

(i)  1  Burr.  396,  per  Lord 
Mans^e/d. 

(I)  13  Vcs.  276. 

(m)  10  Ves.  475,  per  Sir  W. 
Grant, 


leML  OmfiamyT.  Wymmd^A  'm  l  BUm  t.    ifmr  (k) ;  but  ^ 

rUoni&f  fasii«  Bot,  im  £ks,  m  icmJj  as  I»r,  owing  to 
dae  tiiae  wiiek  koc  dt^eed  aaee  tke  origiiMl  tnuH- 


tke  dwDlBDaB  cif  the  pntDer- 
tfae  laxikni{«cr.  ind  tke  ccker  &ctB  of  the  cmc 
The  cafie!§  Ciif  Hmrinrir  r.  fdfcBii^fo  ind  Mi  my  t. 
Bammer'ds  were  abo cited  wiih  uiimMX  to  the  rhiffwi 
ter  of  pdndpal  ind  igiLiitj  which  it  wwi  flnhantted  thit 
the  purties  in  thii  CMe  had  filled. 


Mr.  Bmmlfy,  Mr.  Baem,  aid  Mi^  Om^  tar  the 
DefeDdaot. — The  ofayeet  of  this  nt  is  to  leuiici  a  «im 
of  monej  alleged  to  hare  been  leeciicd  fioan  ihe  Phin- 
tiffii  fifteen  jean  befiwe  the  faOl  wm  filed,  and  ten  jean 
after  the  diwBohitiai  of  |MHmii'linij  and,  thevefixe^  ten 
Tears  after  anr  acknowfcdguMMt  of  the  debt  made  in 
the  name  of  the  DefeodaBt.  What  is  there  in  such  a 
eane  toexcfaide  the  operation  of  the  Scatnteof  linsit- 
atwoe?  It  issaid  diat  thennnqipiicationcf  themoo^ 
br  ffWiam  Bromley  was  a  fiand  which  obriates  the 
effiect  of  the  statute.  That  is  a  proponitian  iriudi  is 
not  suppcKted  bj  any,  and  is  opposed,  in  principal,  to 
seTenl  decided  cases:  HamtB  t.  loiai^(e),  Skart  t. 
McCarthy  (ft,  Bnmm\.Hmcard(j),  fThM^eai  Y.  Bm- 
ardikty  Brre  t.  Bo&eck{f).  This  is  not  a  case  in 
which  the  opentioa  of  the  statote  is  ^^rhidcd  hj  die 
cirenmgtanre  that  the  money  sov^t  to  be  leooTeied 
was  obtaimed  by  fiand.  The  ™»^»~*»'  in  which  the 
Statute  of  Limitatiopg  is  regarded  by  a  court  of  equity  is 
shewn  in  the  case  of  Hac^mdm  t.  Lord  AfmnHeyjKy 
But  admitting  that  WUBam  Bromley  would   still  be 

(«)  3  P.  Wnisw  143.  (/)  3  B.  &  A.  626. 

{h)  1  Sim.  97.  (j)  2  Brod.  &  Kn^.  73. 

(c)  4  Mad<L  373.  (A)  2  Id.  372. 

(d)  Id.  413.  (t)  I>oag.6J^ 

(0  ^  B.  &  C.  259.  (i)  2  Sdu  &  Let  629. 
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responsible,  the  Court  will  not  deprive  a  Defendant, 
charged,  not  with  any  actual  fraud,  but  charged  con- 
structively with  the  fraud  of  another  person  from  which 
the  Defendant  has  not  derived  any  pecuniary  advan- 
tage, of  the  benefit  of  the  statute :  Beckford  v.  Wade{a). 
The  Plaintiffs  are  in  truth  chargeable  with  great 
laches  :  from  one  of  the  statements  of  Wiltiam  Bromley ^ 
they  were  expressly  informed  that  "  Seahrooke^s  mort- 
gage" would  shortly  be  paid  off;  but  notwithstanding  this 
they  allowed  many  years  to  elapse  without  any  inquiry 
or  examination  into  the  circumstances  of  the  invest- 
ment. The  case  is  not  one  in  which  the  Court  will 
aid  them  against  an  innocent  Defendant.  It  is  a  case 
In  which  the  Plaintiffs  have,  not  only  in  the  original 
transaction,  but  throughout  the  subsequent  circum- 
stances, been  content  to  rely,  and  in  which  they  have, 
in  fact,  relied,  not  on  the  faith  or  the  liability  of  the 
partnership,  but  on  the  faith  and  on  the  responsibility 
of  William  Bromley  alone.  There  is  no  ground  for  the 
interposition  of  a  court  of  equity ;  for  the  right,  if  any, 
cannot  be  placed  higher  than  a  legal  right,  and  where 
the  conscience  of  the  Defendant  is  not  affected,  this 
Court  will  leave  the  parties  to  their  remedy  at  law. 
The  parties  are  equally  meritorious  in  the  view  of  this 
Court :  the  evidence  is  all  available,  as  well  at  law,  as 
in  equity,  and  there  is,  therefore,  not  the  circumstance 
which  justified  the  interposition  of  the  Court  in  Pearce 
V.  Cresmck{b).  It  has  been  attempted  to  make  a  ground 
for  equitable  jurisdiction,  on  the  suggestion  that  the 
parties  stood  in  the  relation  of  principal  and  agent,  but 
that  fact  is  not  enough  to  sustain  a  suit,  unless  there  are 
accounts  to  be  taken.  The  case  is  simply  that  of  a  party 
to  whom  a  sum  of  money  has  been  given  to  hand  over  to 
another,  which  renders  the  party  receiving  the  money 


1846. 


Argument. 


(a)  17  Ves.  97,  per  Sir  W.  Grant. 


{b)  2  Hare,  286. 


S^  CASES  IS  CHAXCERT. 

Vt^L  haiit  Vj  be  sued  a:  lav,  if  he  ihak  to  peif  ^na  die  oi>- 
E7%:>'>Q  vhkb  he  uaotpUfdz  bm  does  not  raider  him 
fiabk:  Vj  be  sued  in  €«|inrr:  Dimmidiiit  t.  JBodjrfa)^ 
inOiftMt  T.Hemdmom*^,  Folty  t.  Hm{c),  Barkerr. 
Dacit  d^  Bru6lM  t.  Z>d7  >  .  On  befailf  of  the  Defend- 
am  h  va?  aldj  imigtfd  that  the  Flamtiff*  had  not  jvored 
that  the  money  sought  to  be  recovered  belooged  to  the 
estate  of  ThamkOM  Bkdr,  and,  therefore,  that  they  hid 
DOC  proTcd  their  title  to  sue  /Mnthr  as  executors,  and 
if  the  mooey  belonged  to  ooe  Plaintiff  only,  there  wa3 


)fr.  BeikeO,  in  reply. — The  I^ainti£&  do  not  soe  <»ie 
of  the  peotners  on  the  fiaod,  and  the  other  on  the  con- 
tract. Thev  sue  Am*  money  which  came  to  the  hands 
of  both  partnered  and  which  has  been  retained  by  the 
fraudulent  representations  of  one  of  them.  The  act 
and  statement  of  one  partner  is  the  act  and  statement 
of  both:  and  if  one  partner  is  liable  to  be  soed,  the 
other  partner  cannot  (owing  to  any  state  of  things  as 
between  themselves^  escape  the  same  liability.  It  is 
not  the  Defendant's  personal  knowledge  on  which  the 
title  to  relief  b  founded;  it  is  on  his  constructive 
knowledge,  on  lus  duty  to  see  and  to  know  that  the 
money  of  his  employer  was  faithfidly  disposed  of^  and 
on  his  interest  in  the  knowledge  of  the  true  facts, 
which,  in  law,  forbids  the  supposition  that  he  had  not 
that  knowledge.  It  is  not  an  excuse  for  omitting  his 
duty  to  his  clients^  that  he  did  not  discharge  the  da^ 
he  owed  to  himself.  The  remedy  at  law  may  be  lost  by 
the  lapee  of  time,  if  the  Plaintiffs  are  bound  at  law  to 

(a)  6  Ves.  136.  («)  2  Dick,  672. 

(b)  1   Myl.  &  K.  589;  per         (/)   See  the   cases  on  this 
Sir  J'ohn  Leach.  point  cited  in  DcyU  v.  MunU^ 

(c)  1  Phil.  399.  supra,  p.  512. 
{d)  6  Ves.  687. 
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8ue  the  Defendant  upon  the  contract ;  but  the  question 
then  is,  how  has  the  lapse  of  time  been  occasioned  ?  It 
has  been  occasioned  by  the  continued  misrepresentations 
in  effect  made  as  to  the  investment  of  the  money,  and 
upon  which  representations  the  Plaintiffs  relied.  In 
such  a  case,  equity  will  not  allow  the  right  of  the 
Plaintiffs  to  be  defeated  by  any  merely  technical  rule 
adopted  in  a  court  of  law:  Pulteney  v.  Warren{a\ 
Grant  v.  Grant(b)y  The  East  India  Company  v.  Cam- 
pion  (c).  The  true  question  is,  whether  WiUiam  Bromley y 
if  he  were  the  Defendant,  would  be  liable  in  this  Court, 
for,  if  he  would  in  that  case  be  liable,  the  present  De- 
fendant must  be  liable  also. 


551 


1846. 


Blair 

9. 

Bromlit. 


Argument, 


Vice-  Chancellor  : — 

The  onus  on  the  Plaintiffs  in  this  cause  is  first  to 
charge  the  Defendant  with  a  liability  for  the  money, 
which  is  the  subject  of  the  suit.  The  only  evidence  by 
which  the  Defendant  is  charged  in  the  first  instance 
(excluding  the  cheque)  is  by  a  correspondence  that 
passed  between  William  Thomas  Blair  and  William 
Bromley^  in  which  mention  was  made  of  investing  part 
of  the  testator's  estate,  and  the  result  of  which  cor- 
respondence was  a  proposal,  on  the  part  of  William 
Bromley^  acceded  to  by  the  Plaintiff,  William  Thomas 
Blairy  for  investing  4500/.,  part  of  the  testator's  estate, 
on  the  mortgage  to  Mr.  Seabroohe.  It  appears  that  the 
arrangements  having  been  made  for  this  investment, 
William  Thomas  Blair  wrote  to  JVilliam  Bromley ^  and 
asked  him  the  name  of  the  bankers  to  be  written  across 
the  cheque  for  the  4500/.,  which  was  to  be  remitted  to 


iV<w.l8«A. 

Judgment, 


(a)  6  Ves.  72.        (6)  3  Ruse.  598.        (c)  11  Bligh,  N.  S.,  158. 


JSkzr,  oxe^vf  det9«»cx«EaflB,  aii  JB  tkif  IMOOi 


ai  iraflB   TlMMi  Afan-  w»  ddbifcd  widi  tk 

«7^  tBdft  £pHi  IcAkia^  at  tke  bocda  be  it  rnihlrd  to 
tanr  zka&  tfae  4S<M.  9i>  dixvB  <wt  wai  paid  to  Rwgert  If 
Csu.  TJKr  vert  titt:  fgnkfT¥  of  tlie  Defiendiote  fimi,  and 
is  ap(«&an  tidt  oa  fke  SBBie  dar  Rogtrs  k  G».  received 
a  sam  of  -iSOCML,  winck  vai  eanied  bj  tiiem  to  tlie 
creifit  €^  tlie  firm  of  tke  ^rvadl^a.  A  foboequent  eor- 
resfiODdeiiee  t<»k  fiaee,  in  wbidi  ffSBam  Bromtkf,  in 
his  own  name,  but  in  fiKt  on  behalf  of  the  firm,  staled 
that  the  A&tjOL  had  been  inrestcd  on  Seabrooke's  mort- 
ffkg^  in  the  manner  vfaich  had  been  prerioii^  ar- 
raogcdL  Ijts^ing  oot  the  chegne,  that  is  all  the  evi- 
dence wiuch  the  Plaintiff*  have  to  charge  the  firm,  and 

I  think  it  i*  ^nrmgli, 

I  orjofess  it  xpfeai^  to  me,  as  it  has  finom  the  be- 
ginning, that  it  is  impoaable,  on  the  fiu^ts  I  have  stated, 
not  to  condode,  that  the  4500^  credited  to  the  firm,  at 
Boyersk  Co.,  was  the  UOOL  derived  fiom  the  Plaintiff 
JfilUam  ThamoM  Blair.  It  might,  perhaps,  have  been 
material  for  the  Defendant,  in  some  views  of  the  case,  to 
have  contradicted  that  conclusion.  B[e  has  examined 
MWiam  Brandy  as  a  witness,  and  though  he  — 
the  party  who  knew  the  whole  of  the  transaction — 
is  examined,  no  attempt  is  made  to  contradict  by  las 
evidence  the  inference  to  which  the  fisu^ts  above  stated 
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appear  to  me  neceasarilj  to  lead.  It  appears  to  me, 
therefore,  without  saying  to  whom  the  4500L  belongs, 
that  I  should  charge  the  firm  with  the  receipt  of  so 
much  money  from  WiJUam  ThomcLs  Blair. 

Now  it  was  said,  that,  if  this  money  was  not  proved 
to  be  part  of  the  estate  of  the  testator,  that  this  bill 
would  be  erroneous  in  form;  because  the  Plaintiff 
Thomas  Blair  has,  in  that  case,  no  interest  in  the  ques- 
tion. I  need  not  decide  that  point.  It  appears  to  me 
to  be  immaterial,  whether  that  is  so  or  not,  for  the  pur- 
pose of  this  suit ;  because  although,  where  such  an  ob- 
jection is  taken  in  limine^  the  Court  will  not  allow  a 
party,  who  has  no  interest,  to  sue  jointly  with  one  who 
has, — and  although  the  same  principle  might  perhaps 
apply  even  at  the  hearing  of  the  cause,  if  the  Court  saw 
injustice  was  likely  to  foUow  firom  the  form  of  the  suit, 
— ^yet,  when  the  Court  has  to  make  a  final  decree  at 
the  hearing  of  the  cause,  the  ground  of  the  rule,  that 
a  party  not  interested  shall  not  sue  jointly  with  one  who 
is,  does  not  necessarily  apply ;  and,  if  it  were  necessary  so 
to  decide,  the  Court,  rather  than  allow  the  suit  to  fail  on 
the  groimd  of  form  in  that  respect,  might  weU  disregard 
the  objection.  But  the  truth  is,  independently  of  the  two 
letters  referred  to,  which  fix  the  firm  with  the  know- 
ledge that  this  money  was  part  of  the  estate,  I  ap- 
prehend it  is  enough  to  say,  that  the  Plaintiff,  WilUam 
Thomas  Blair,  the  party  to  whom  the  money  would 
belong,  if  it  were  not  part  of  the  testator's  estate,  states 
in  point  of  fsict  that  it  is  not  his  own  money,  but  that 
it  is  money  belonging  to  the  estate.  Such  a  statement 
by  him  might  be  enough  to  maintain  a  suit  to  recover 
the  money,  which,  when  recovered,  would  belong  to  the 
estate.  When  two  parties  join  in  stating  that  each  has 
an  interest,  it  is  not  necessary  for  the  purposes  of  the 


1846. 


Judgment. 
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1846.         decree  that  the  Plaintiffs  should  go  into  evidence  as 

between   each  other,  no   issue   being  joined,    for  the 

purpose  of  shewing  they  have  jointly  that   interest, 

which  would  clearly  belong  to  one  of  them,  if  the  joint 

u  gmen  .      interest  did  not  exist :    Ri/an  v.  Anderson  (a).     I  am 

If  flCTcral «)-     clear,  that,  upon  the  former  ground,  there  is  no  reason 

by  their  biU       why  the  Court  should  not  give  relief  in  this  suit.    I  think 

th&t  they  ftre 

jointly,  or  in  the  firm  are  charged  in  the  month  of  October,  1829, 
^rlttilJS-  ^ith  the  receipt  Of  4500/. 

to  the  subject 
of  the  sait,  and 

one  or  more  of        Then  comes  the  question  of  discharge ;  and  in  explam- 

them  would  be     •        i  .t  .  x       j.      j    t      •!! 

80  entitled  if,  ^g  "ow  the  case  appears  to  me  to  stand,  i  will  suppose 
S  ^VJ ''^'P®^*'  the  bill  to  have  been  in  this  simple  form, — alleging  that 
other  of  them  the  4500/.  was  paid  to  the  Bromleys  for  the  purpose  of 
issue  being  being  invested, — that  Seabrooke  had  refused  to  complete 
quwtionVf  Uie  ^^^  transaction,  and  that  the  money  had  ever  since  re- 
title,  if  any,  mained  in  the  hands  of  the  firm.     In  that  view  of  the 

bemg  jomt,)  it 

is  not  necessary  case,    the  firm  being  once  charged  would  of  course 

for  the  Plain-  ,.  ,.  ,,  .,    .  ,  ,. 

tiffs,  as  between  contmue  liable,  until  it  was,  m  some  manner,  dis- 
OToIve  fn  rtie*°  charged  of  the  money,  or  the  money  was,  in  some  way, 
cause,  as  against  applied  to  the  Plaintiff's  use.     It  would  then  become 

the  Defendant,  .  . 

that  their  right,  material  to  inquire  whether  there  had  been  any  ac- 
right^*"*^^"^   knowledgment  by  the  firm,  which  would  prevent  the 

application  of  the  Statute  of  Limitations ;  because  the 
money  having  been  paid  to  the  firm  in  October,  1829, 
unless  in  the  simple  case  I  have  put  the  liability  is 
kept  alive,  the  demand  would  be  barred  by  the  opera- 
tion of  the  statute.  It  is  therefore  material,  with  a 
view  to  avoid  all  difficulty,  that  I  should  inquire  down  to 
what  time  the  acknowledgment  was  continued,  and  if 
upon  looking  at  the  documents  in  evidence  I  should 
conclude  that  the  liability  of  the  firm  was  acknowledged 
by  the  act  of  either  of  the  partners,  by  the  payment  of 
interest,  or  by  any  writing  down  to  the  year  1839, 

(a)  3  Madd.  174. 


CASES  IN  CHANCERY. 

^Urill  be  DO  difficulty;  for  that  will  prevent  the 
Rtion  of  the  statute,  nnd  will  enable  the  Plmn- 
D  obtain  relief,  subject  only  to  the  queetion,  whe- 
that  eimple  coj^e,  no  fraud  being  supposed, 
ings  ouglit  not  to  have  been  at  law  inetead 


1846. 


Lorder  to  try  whether  I  am  right  in  that  yiew  of 

,  I  will  siipi<03e,  first,  the  cose  of  there  b^Dg 

olution   of  the   partnership.      No   queetioQ  at 

Srould  then  arise.      Next,  Buppose  the  case  of  a 

lotion,   but   no    specific   employment   of   William 

by  the   executorij  of  the  testator  after  the 

tution.     In  that  case,  I  apprehend,  there  would  be 

bubt  of  the  ooutinuing  lialnlitj;  for  the  mere  &ct 

I  parlies  do  not  choose  to  continue  in  partaership 

1  not  discharge  either  of  them  of  a  liability  con- 

i  by  tbeir  joint  receipt  at  a  preceding  period;  the 

Mtion  of  the  statute  being  prevented  by  the  pay- 

.  of   interest,   or  other    admowledgmeot  of  the 

Ety  of  the  firm. 

).  next  question  is,  whether  the  subsequent  deal- 

stween  the  executors  of  the  testator  and  H^lham 

inln/  alone  can  have  the  effect  of  discharging  the 

Uidont.      It  appears  to  me  it  can  have  no   such 

It  is  true,  that  in  the  case  of  Thompion  v. 

it{a)  and  other  cases,  the  doctrine  which  was 

Ldown  in  the  case  of  Dtmd  v.  I!liice{b)  has  been 

Jiog  been   on  the  ground  of  a  pre- 

liscliarge  one  party  by  treating  the 

^here  can  be  no  such  ground  in  the 

taction,  which  has  been  continued 

ment  of  interest  according  to  the 

(»)«&&  C.  1». 


656  CASES  IN  CHANCERY. 

tenor  af  the  original  contract  between  the  pesiies.  In 
none  of  these  cases,  therefore,  would  there  be  a  good 
discharge. 

'^^'"**^'  Then,  the  only  question  is,  whether  the  rdief  is 

in  equity  or  at  law.  Supposing  it  to  be  primAfack  a 
case  cognizable  in  a  court  of  law,  and  not  a  case  for 
equity,  the  Plaintifib  must  get  over  that  difficulty  by 
shewing  that  the  case  is,  on  some  ground,  brought 
within  the  jurisdiction  of  this  Courts  as  that  which 
is  here  relied  on, — namely,  fraud  or  misrepreeentatiou. 
Whether  it  be  put  on  the  general  ground  of  firand,  or 
whether  of  fraud  in  a  persoa  standing  in  the  sitaatMm 
of  attorney  or  agent,  makes  no  difference;  the  misrepre- 
sentation  in  both  cases  is  the  gist  of  the  oonqdaint. 

I  have  not  in  tins  case,  for  a  moment,  entertained  a 
doubt,  that  if  the  bill  had  been  filed  against  Wmkm 
Bromley^  he  might  have  been  charged  in  this  Court; 
because,  in  that  view  of  the  case,  I  should  impute  to 
William  Bromley  that  the  misrepresentation  he  made 
at  the  beginning  of  the  transaction  had  been  continued 
by  him,  from  time  to  time,  down  to  ^  day  the  fiaad 
was  discovered;  there  would  be  both  suppre$no  9m  and 
mtggesHo  falsi ;  and  the  case  would  fall  within  the  coto- 
mon  principle  of  the  jurisdiction  of  the  Court.  But 
the  case,  as  Opened  at  the  bar,  and  as  I  understand  it  on 
the  pleadings,  is^-^not  that  William  Bramky^  when  he 
first  made  the  suggestion  of  investing  this  money  on 
Seabrooke*8  mortgage,  was  not  really  n^otiating  for  the 
mortgage  with  Seabrooke, — ^noi  that  he  bad  originally 
any  fraudulent  purpose  or  intention,  but  that  the  trans- 
action in  its  inception  was  perfectly  r^ular.  It  appeans 
that  the  firm  went  through  the  form  of  perfecting  the 
mortgage ;  the  abstract  was  delivered,  and  was  laid  before 
counsel,  who  advised  upon  it;  the  conveyance  was  pre- 
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pared,  and  it  was  not  until  after  this  that  Mr.  Seabrooke 
for  some  reason  refused  to  complete  the  transaction.  In 
that  Tiew  of  the  case  there  was  no  fraud  in  the  origin 
of  the  transaction ;  and  the  only  ground  for  charging 
the  firm  originally  was  the  actual  receipt  of  the  money, 
the  consequence  of  which  I  have  ahready  suggested. 
In  this  state  of  things,  it  turns  out  that  William 
Bromley  did  represent  that  the  mortgage  had  been 
obtained,  which  in  point  of  fact  had  not  been  ob- 
tained;  and  as  I  have  said  before,  I  must  consider 
him  as  repeating  that  fraudulent  representation  do¥m 
to  the  last  moment. 


1846. 


Judgwumt* 


We  hare  then  to  deal  with  the  case  of  an  innocent 
party.  If  the  jurisdiction  of  the  Court  is  to  be  founded 
solely  on  the  ground  of  fraud,  the  question  is,  whether 
this  Defendant,  who  originally  is  charged  simply  by 
means  of  the  receipt  of  the  money,  can  by  the  fraudu* 
lent  representation  of  WiUiam  Bromley  be  made  liable 
in  this  Court,  supposing  he  would  otherwise  be  liable 
only  at  law.  I  do  not  mean  at  this  moment  to  ^ye 
any  opinion  upon  that.  It  may  be  quite  a  clear  point 
when  I  come  to  consider  the  pleadings.  I  cannot,  how* 
ever,  question  the  soundness  of  the  decisions  referred 
to  on  behalf  of  the  PlaintiSs,  in  which  it  has  been  held, 
that  the  act  of  one  partner,  done  in  regard  to  the  regular 
buiuness  of  the  firm,  shall  be  binding  on  his  co-partner, 
and  that  may  very  well  apply  in  a  case  where  one  part- 
ner, in  transacting  such  business,  has  made  a  fraudu- 
lent misrepresentation. 


Vice-Chancellor  : 

At  the  conclusion  of  the  argument  in  this  case  I 
stated  my  opinion,  to  which  I  still  adhere,  that  I  must 

QQ2 
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tenor  af  the  original  contract  between  the  pesiies*  In 
none  of  these  cases^  therefore,  woold  there  be  a  good 
discharge. 

Judgment.  Then,  the  only  question  is,  whether  the  relief  is 

in  equity  or  at  law.  Supposing  it  to  be  primd/aek  a 
case  cognizable  in  a  court  of  law,  and  not  a  case  for 
equity,  the  Plaintifib  most  get  over  that  difficulty  by 
shewing  that  the  case  is,  on  some  ground,  brought 
within  the  jurisdiction  of  this  Courts  as  that  whidi 
is  here  relied  on, — namely,  fraud  or  miarepreeentatioB. 
Whether  it  be  put  on  the  general  ground  of  firaod,  or 
whether  of  fraud  in  a  persoa  standing  in  the  sitaalifA 
of  attorney  or  agent,  makes  no  difference;  the  misreprs- 
sentation  in  both  cases  is  the  gist  of  the  oomplaint. 

I  have  not  in  this  case,  for  a  moment,  entertained  a 
doubt,  that  if  the  bill  had  been  filed  against  WiKmn 
Bromley^  he  might  have  been  charged  in  this  Court; 
because,  in  that  view  of  the  case,  I  should  impute  to 
WUliam  Bromley  that  the  misrepresentation  he  made 
at  the  beginning  of  the  transaction  had  been  continued 
by  him,  from  time  to  time,  down  to  ^  day  the  fraud 
was  discovered ;  there  would  be  both  suppressh  «m  and 
9ugge9tio  fahi ;  and  the  case  would  fall  within  the  coto- 
mon  principle  of  the  jurisdiction  of  the  Court.  But 
the  case,  as  Opened  at  the  bar,  and  as  I  understand  it  on 
the  pleadings,  is,-^not  that  WtlKam  BranUey,  when  he 
first  made  the  suggestion  of  investing  this  money  on 
Seabrooke*8  mortgage,  was  not  really  ni^tiating  for  the 
mortgage  with  Seabrooke^ — ^noi  that  he  bad  originally 
any  fraudulent  purpose  or  intention,  but  that  the  trans- 
action in  its  inception  was  perfectly  r^ular.  It  appears, 
that  the  firm  went  through  the  form  of  perfecting  the 
mortgage ;  the  abstract  was  delivered,  and  was  laid  before 
counsel,  who  advised  upon  it ;  the  conveyance  was  pre- 


Judgwuni^ 
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pared,  and  it  was  not  until  after  this  that  Mr.  Seairaoke  1846. 
for  some  reason  refused  to  complete  the  transaction.  In 
that  Tiew  of  the  case  there  was  no  fraud  in  the  origin 
of  the  transaction ;  and  the  only  ground  for  charging 
the  firm  originally  was  the  actual  receipt  of  the  money, 
the  consequence  of  which  I  have  ahready  suggested. 
In  this  state  of  things,  it  turns  out  that  WUliam 
Bromley  did  represent  that  the  mortgage  had  been 
obtained,  which  in  point  of  fact  had  not  been  ob- 
tidned;  and  as  I  have  said  before,  I  must  consider 
him  as  repeating  that  fraudulent  representation  down 
to  the  last  moment. 

We  hare  then  to  deal  with  the  case  of  an  innocent 
party.  If  the  jurisdiction  of  the  Court  is  to  be  founded 
solely  on  the  ground  of  fraud,  the  question  is,  whether 
this  Defendant,  who  originally  is  charged  simply  by 
means  of  the  receipt  of  the  money,  can  by  the  fraudu- 
lent representation  of  WilUam  Bromley  be  made  liable 
in  this  Court,  supposing  he  would  otherwise  be  liable 
only  at  law.  I  do  not  mean  at  this  moment  to  ^ye 
any  opinion  upon  that.  It  may  be  quite  a  clear  point 
when  I  come  to  consider  the  pleadings.  I  cannot,  how* 
ever,  question  the  soundness  of  the  decisions  referred 
to  on  behalf  of  the  Plaintiffs,  in  which  it  has  been  held, 
that  the  act  of  one  partner,  done  in  regard  to  the  regular 
buiuness  of  the  firm,  shall  be  binding  on  his  co-partner, 
and  that  may  very  well  apply  in  a  case  where  one  part- 
ner, in  transacting  such  business,  has  made  a  fraudu- 
lent misrepresentation. 


Vice-Chancellor  :  iVor.  25M. 

At  the  conclusion  of  the  argument  in  this  case  I 
stated  my  opinion,  to  which  I  stiU  adhere,  that  I  must 

QQ2 
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tenor  of  the  original  contract  between  the  pfirties.  In 
none  of  these  cases^  therefore,  would  there  be  a  good 
discharge. 

"^''"**^'  Then,  the  only  question  i^  whether  the  relief  is 

in  equity  or  at  law.  Supposing  it  to  be  primAfaek  a 
case  cognizable  in  a  court  of  law,  and  not  a  case  for 
equity,  the  Plaintifib  must  get  over  that  difficulty  by 
shewing  that  the  case  is,  on  some  ground,  brought 
within  the  jurisdiction  of  this  Courts  as  that  whidi 
is  here  relied  on, — ^namely,  fraud  or  miarepreeentatioB. 
Whether  it  be  put  cm  the  general  ground  of  fiaud,  ot 
whether  of  fraud  in  a  persoa  standing  in  the  8itu»ti(» 
of  attorney  or  agent,  makes  no  difference;  the  misrepre- 
sentation in  both  cases  is  the  ^st  of  the  oomfJaiot. 

I  have  not  in  tins  case,  ior  a  moment,  entertained  a 
doubt,  that  if  the  bill  had  been  filed  against  WUHem 
Bromley^  he  might  have  been  charged  in  this  Court; 
because,  in  that  view  of  the  case,  I  should  impute  to 
WUliam  Bromley  that  the  misrepresentation  he  made 
at  the  beginning  of  the  transaction  had  been  continued 
by  him,  from  time  to  time,  down  to  ^  day  the  fraud 
was  discovered ;  there  would  be  both  suppreuio  vert  and 
9ugge9thfahi;  and  the  case  would  fall  within  the  ooto- 
mon  principle  of  the  jurisdiction  of  the  Court.  But 
the  case,  as  dpened  at  the  bar,  and  as  I  understand  it  on 
the  pleadings,  i8,-^not  that  William  BrtmUey^  when  he 
first  made  the  suggestion  of  investing  this  money  on 
Seabrooke*8  mortgage,  was  not  really  ni^tiating  for  the 
mortgage  with  Seabroake^ — ^noi  that  he  bad  originally 
any  fraudulent  purpose  or  intention,  but  that  the  trans- 
action in  its  inception  was  perfectly  r^ular.  It  appears, 
that  the  firm  went  through  the  form  of  perfecting  the 
mortgage ;  the  abstract  was  delivered,  and  was  laid  before 
counsel,  who  advised  upon  it ;  the  conveyance  was  pre- 
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pared,  and  it  was  not  until  after  this  that  Mr.  Seabrooke 
for  some  reason  refused  to  complete  the  transaction.  In 
that  Tiew  of  the  case  there  was  no  fraud  in  the  origin 
of  the  transaction ;  and  the  only  ground  for  charging 
the  firm  originally  was  the  actual  receipt  of  the  money, 
the  consequence  of  which  I  have  abeady  suggested. 
In  this  state  of  things,  it  turns  out  that  WiOiam 
Bromley  did  represent  that  the  mortgage  had  been 
obtained,  which  in  point  of  fact  had  not  been  ob- 
tained;  and  as  I  have  said  before,  I  must  oonmder 
him  as  repeating  that  fraudulent  representation  down 
to  the  last  moment. 


1846. 


Judgw%emt» 


We  hare  then  to  deal  with  the  case  of  an  innocent 
party.  If  the  jurisdiction  of  the  Court  is  to  be  founded 
solely  on  the  ground  of  fraud,  the  question  is,  whether 
this  Defendant,  who  originally  is  charged  simply  by 
means  of  the  receipt  of  the  money,  can  by  the  fraudu- 
lent  representation  of  William  Bromley  be  made  liable 
in  this  Court)  supposing  he  would  otherwise  be  liable 
only  at  law.  I  do  not  mean  at  this  moment  to  giye 
any  opinion  upon  that.  It  may  be  quite  a  clear  point 
when  I  come  to  consider  the  pleadings.  I  cannot,  how- 
ever, question  the  soundness  of  the  decisions  referred 
to  on  behalf  of  the  Plaintiffs,  in  which  it  has  been  held, 
that  the  act  of  one  partner,  done  in  regard  to  the  regular 
business  of  the  firm,  shall  be  binding  on  his  co«*partner, 
and  that  may  very  well  apply  in  a  case  where  one  part- 
ner, in  transacting  such  business,  has  made  a  fraudu- 
lent misrepresentation. 


Vice-Chancellor  : 

At  the  conclusion  of  the  argument  in  this  case  I 
stated  my  opinion,  to  which  I  stiU  adhere,  that  I  must 
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tenor  af  the  original  contract  between  the  pesties.  la 
none  of  these  cases^  therefore,  woold  there  be  a  good 
discharge. 

•'^"^^'"**''  Then,  the  only  question  is,  whether  the  rdief  is 

in  equity  or  at  law.  Supposing  it  to  be  prim&faek  a 
case  cognizable  in  a  court  of  law,  and  not  a  case  for 
equity,  the  Plaintifib  most  get  over  that  difficulty  by 
shewing  that  the  case  is,  on  some  ground,  brought 
within  the  jurisdictiott  of  this  Courts  as  that  whidi 
is  here  relied  on, — namely,  fraud  or  miarepresentatioB. 
Whether  it  be  put  on  the  general  ground  of  fraud,  m 
whether  of  fraud  in  a  persoa  standing  in  the  8itu»li(» 
of  attorney  or  agent,  makes  no  difference;  the  misrepte- 
sentation  in  both  cases  is  the  ^st  of  the  ooin|daiiit. 

I  have  not  in  this  case,  for  a  moment,  entertained  a 
doubt,  that  if  the  bill  had  been  filed  against  WiMiam 
Bromley y  he  might  have  been  charged  in  this  Court; 
because,  in  that  view  of  the  case,  I  should  impute  to 
William  Bromley  that  the  misrepresentatMHi  he  made 
at  the  beginning  of  the  transaction  had  been  continued 
by  him,  from  time  to  time,  down  to  ^  day  the  fraud 
was  discovered;  there  would  be  both  suppreuh  neri  and 
mtggestiofahi;  and  the  case  would  fall  within  the  com- 
mon principle  of  the  jurisdiction  of  the  Court.  But 
the  case,  as  opened  at  the  bar,  and  as  I  understand  it  on 
the  pleadings,  i8,^-not  that  William  Bromley^  when  he 
first  made  the  suggestion  of  investing  this  money  on 
Seabrooke*8  mortgage,  was  not  really  ni^tiating  for  the 
mortgage  with  Seabrooke, — ^noi  that  he  bad  originally 
any  fraudulent  purpose  or  intention,  but  that  the  trans- 
action in  its  inception  was  perfectly  r^ular.  It  appears, 
that  the  firm  went  through  the  form  of  perfecting  the 
mortgage ;  the  abstract  was  delivered,  and  was  laid  before 
counsel,  who  advised  upon  it;  the  conveyance  was  pre- 
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pared,  and  it  was  not  until  after  this  that  Mr.  SecAraoke 
for  some  reason  refused  to  complete  the  transaction.  In 
that  Tiew  of  the  case  there  was  no  fraud  in  the  origin 
of  the  transaction ;  and  the  only  ground  for  charging 
the  firm  originally  was  the  actual  receipt  of  the  money, 
the  consequence  of  which  I  have  ahready  suggested. 
In  this  state  of  things,  it  turns  out  that  William 
Bromley  did  represent  that  the  mortgage  had  been 
obtained,  which  in  point  of  fact  had  not  been  ob- 
tidned;  and  as  I  have  said  before,  I  must  oonmder 
him  as  repeating  that  fraudulent  representation  down 
to  the  last  moment. 


1846. 


Judgwumt* 


We  hare  then  to  deal  with  the  case  of  an  innocent 
party.  If  the  jurisdiction  of  the  Court  is  to  be  founded 
solely  on  the  ground  of  fraud,  the  question  is,  whether 
this  Defendant,  who  originally  is  charged  simply  by 
means  of  the  receipt  of  the  money,  can  by  the  fraudu* 
lent  representation  of  WUliam  Bromley  be  made  liable 
in  this  Court,  supposing  he  would  otherwise  be  liable 
only  at  law.  I  do  not  mean  at  this  moment  to  giye 
any  opinion  upon  that  It  may  be  quite  a  dear  point 
when  I  come  to  consider  the  pleadings.  I  cannot,  how* 
ever,  question  the  soundness  of  the  decisions  referred 
to  on  behalf  of  the  Plaintiffs,  in  which  it  has  been  held, 
that  the  act  of  one  partner,  done  in  regard  to  the  regular 
business  of  the  firm,  shall  be  binding  on  his  co-partner, 
and  that  may  very  well  apply  in  a  case  where  one  part- 
ner, in  transacting  such  business,  has  made  a  fraudu- 
lent misrepresentation. 


Vice-Chancellor  : 

At  the  conclusion  of  the  argument  in  this  case  I 
stated  my  opinion,  to  which  I  stiU  adhere,  that  I  must 

QQ2 


iVbv.  25M. 
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for  breach  of  the  said  covenant  as  owner  or  owners  of 
his  said  reversion,  but  not  further  or  otherwise." 

The  Defendant  excepted  to  the  report. 


Arfument, 


Mr.  Humphrey  and  Mr.  Faber,  in  support  of  the 
exception: — 

The  Defendant  is  merely  a  trustee  of  the  l^ail  estate 
without  any  beneficial  interest,  and  the  only  covenant 
which  can  be  required  from  him  is  that  he  has  himsdf 
done  no  act  to  incumber  the  property.  In  the  case  of 
Page  v.  Broom  (a),  and  in  all  other  cases  in  which  Ae 
parties,  having  the  legal  estate,  have  been  required  to  do 
more  than  covenant  against  their  own  acts,  the  reason 
was  that,  in  addition  to  their  characters  as  trustees,  they 
had  some  beneficial  interest,  and  their  covenants  (beyond 
the  common  trustees'  covenants)  have  been  Cmited  to 
that  beneficial  interest.  4  Cru.  Dig.,  tit.  32,  chap.  25, 
sect  82  et  seq.j  ed.  1824;  2  Sug.  Y.  &  P.  p.  453  et 
seq.y  ed.  10th.  The  covenant  is  not,  in  fact,  necessary 
to  the  Plaintifi^s  title.  The  devisees  of  the  lessor  would 
not  be  advised  or  permitted  to  sell  the  lessor's  interest 
in  the  estate  without  notice  of  the  agreement ;  and,  in- 
deed, notice  of  the  tenancy  would  constructivdy  affect 
a  purchaser  with  notice  of  the  rights  of  the  tenant  un- 
der the  agreement  The  purchaser  in  sudi  a  case  must 
be  content  with  his  legal  right,  during  the  term  of  the 
demise,  and  his  equitable  right  to  a  rene¥ral  on  its  ezp- 
ration.  A  right  to  bring  covenant  against  the  trustee 
would  not  ^ve  the  lessee  a  better  estate  in  the  land. 

Mr.  Bamilfy  and  Mr.  Nemnaon  for  the  j^dnttff : — 

The  right  of  renewal  arises  out  of  the  agreement,  and 

(a)  S  Bear.  86. 
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it  is  admitted  to  be  a  right  which  runs  with  the  land; 
why  then  should  it  not  be  protected  by  a  covenant  run- 
ning also  with  the  laud?  Fumwcd  v.  Crew  (a);  Barclay 
V.  Raine  (b).  It  is  a  right  which  the  Plaintiffs  may  in- 
sist upon  m  equity,  against  the  Defendant,  if  the  De- 
fendant should  be  entitled  to  the  legal  estate  in  the 
reversion,  at  the  expiration  of  the  first  demise:  Raw- 
Btame  v.  Bentley  (c).  There  is  no  reason  why  the 
Defendant,  who  is  now  in  the  place  of  the  original 
lessor,  should  not  enter  into  covenants  to  do  all  he  may 
liereafiier  be  compelled  in  equity  to  do,  and  the  covenant 
settled  by  the  Master  goes  no  farther.  If  the  Defendant 
had  come  into  the  court  for  specific  performance  of  the 
agreement)  it  would  have  been  decreed  only  upon  the 
terms  of  his  entering  into  the  covenants  stipidated,  and 
the  plainti£&  are  entitled  to  the  same  equity:  Powell  v. 
JJoyd  {dy  The  devisee  is  within  the  description  of  *^  heirs 
and  assigns"  in  the  agreement:  Eoe  v.  Hayley  {e). 


1846. 


Wo&LET 
9. 

Frampton. 
Argument. 


Vice  Chancellor: — 

It  has  been  argued  that  the  effect  of  the  covenant, 
approved  of  by  the  Master,  if  entered  into,  woidd  be  to 
bind  the  land,  and  give  the  party  the  best  legal  interest 
he  can  now  have  in  the  property.  But  the  Defendant 
objects  to  enter  into  such  a  covenant,  and  the  only  ques- 
tion is  whether  I  can  compel  a  mere  trustee  to  enter  into 
any  but  the  usual  covenants  in  respect  of  his  own  acts. 
It  is  admitted  that  the  Plaintiff  would  have  had  a  good 
equitable  title  without  this  covenant,  but  the  Plaintiff 
says  that  that  is  not  sufficient. 


(a)  3  Atk.  Bd,  88. 
\h)  1  Sim.  &  St.  449. 
(c)  4  Bro.  C.  C.  416. 


{d)  2  Y.&  Jer.372. 
(e)  12  East,  4G4. 


D«e.  IBM. 
Judgment, 
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WORLKT 
9. 

Fbampton. 
Judgment, 


I  must  be  distinctly  understood  as  not  giving  any 
opinion  how  I  should  have  dealt  with  the  case  if  the  De- 
fendant, having  declined  to  enter  into  the  covenant,  the 
Plaintiff  had  on  that  ground  desired  to  be  discharged 
from  the  contract  rather  than  dispense  with  the  covenant, 
— that  is,  how  I  should  have  dealt  with  the  case  if  Mr. 
Frampton  had  been  the  Plaintiff,  declining  to  enter  into 
the  proposed  covenant,  and  WorUy^  as  Defendant,  had 
asked  to  be  discharged  unless  the  covenant  were  en- 
tered into.  That  is  not  the  case.  WorUy  does  not 
seek  to  be  discharged:  he  says  that  he  will  take  the 
lease  with  the  equitable  title  only,  if  he  shall  not  be  en- 
titled to  the  covenant;  and  the  question  is,  whether  I  can 
compel  a  bare  trustee  to  enter  into  it  Why  the  trustee 
should  have  declined  entering  into  this  covenant  is  not 
a  question  into  which  I  am  at  liberty  to  enter.  It  cer- 
tainly appears  to  be  as  harmless  a  covenant  as  can  be, 
for,  beyond  all  dispute,  the  covenant  would  bind  the 
land  and  not  hurt  the  trustee.  But^  according  to 
the  established  practice,  I  think  I  cannot  compel  the 
trustee  to  do  more  than  enter  into  the  usual  covenant, 
that  he  has  done  no  act  to  incumber  the  property.  The 
case  of  Page  v.  Broom  (a)  is  clearly  distinguishable 
from  this  case,  as  are  also  the  other  cases  which  were 
referred  to.  It  is,  I  think,  to  be  r^retted  that  the 
Plaintiff  should  not  have  the  benefit  of  the  covenant.  I 
almost  hope  it  will  be  given  as  a  matter  of  favour;  but 
I  think  I  cannot  compel  the  trustee  to  execute  it.  The 
exception,  therefore,  must  be  allowed,  the  deposit  or- 
dered to  be  returned,  and  the  case  referred  back  to  the 
Master. 

(o)  3  Beav.  36. 
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1847. 

1 HOMAS  EVANS,  by  his  wiU  dated  in  1809,  after  uSjanii^. 

devising  his  freehold  estates  to  trustees,  upon  trust  to  In  a  devise  of 

pay  the  rents  and  profits  to  his  daughter,  Mary  Bull,  tms^for  the^**** 

during  her  life,  for  her  separate  use,  proceeded — "And  f^'Ifto^f^'h** 

from  and  after  the  decease  of  my  said  daughter,  I  do  ^f^f  "»d  from 

...  ...  .  .  .  and  after  ber 

hereby  direct,  limit,  and  appomt  that  my  trustees  or  decease  to  con- 

the  survivor,  &c.,  do,  by  good  and  sufficient  convey-  tate  untoVnd 

ances  and  assurances  in  the  law,  convey  and  assure  my  ^^7  between 

*^  "^  and  among  all 

said  freehold  estates   unto  and  equally  between  and  andeTenrthe 

among  all  and  every  the  child  and  children  of  my  said  dren  of  the 

daughter,  Mary  Bull,  who  shall  live  to  attain  the  age  of  gh^^^^uie^'to 

twenty-three  years,  and  to  his,  her,  and  their  heirs  and  a^^i^  the  age 

o' twenty-three 

assigns  for  ever,  as  tenants  m  common  and  not  as  jomt  vears,  and  to 

tenants ;  and  if  there  shall  be  but  one  such  child,  then  ^\f  bdn^nd 

to  such  only  child,  his  or  her  heirs  or  assigns  for  ever;  "««?>•  for  ever; 

•^  o  '  and  m  case 

but  in  case  there  shall  be  no  such  child  or  children,  or,  there  should  be 

being  such,  all  of  them  shall  die  under  the  age  of  twenty-  or  children,  or, 

three  years  without  lawful  issue,  then  upon  trust  that  o?iSfem  S;^d 

my  said  trustees,  or  the  survivors  or  survivor  of  them,  die  under  twcn- 

.  .  .  .,  ty-lhree  with- 

or  the  heirs  or  assigns  of  such  survivor,  do,  by  such  like  oat  issue,  then 

good  and  sufficient  conveyances  and  assurances  in  the  ertoTppiy^or' 

law,  convey  and  assure  my  said  freehold  estates  unto  Sl^^^^of 

and  equally  between  and  amongst  all  and  every  my  such  child's 

.  ^        ^  share,  notwith- 

brother  and  sisters,  namely,  John  Evans,  Mary  Spend-  sundlng  such 

love,  Elizabeth,  the  wife  of  John  William  Nevett,  and  ghouldnotbe 

Martha,  the  wife  of  the  said  John  Millsom,  and  to  his,  **^f  absolutely 

'  ^  ^  '  '  vested, — the 

her  and  their  respective  heirs  and  assigns  for  ever,  as  Umiutiontothe 

„  children  of  the 

tenants  m  common.  daughter  and 

the  umitationa 
over  on  default 

The  testator  then  directed  that  a  leasehold  estate  in  ^f  such  chu- 

dren,  are  void 

Southwarh  should  be  held  by  his  brother  at  a  certain  for  remoteness, 
rent,  and  he  gave  all  the  residue  of  his  estate  and  effects 
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to  the  same  trustees^  whom  he  appointed  his  executors, 
upon  trusts  (a)  similar  to  those  declared  of  his  fireehold 
estates.  And  the  testator  gaye  his  trustees  and  execu- 
tors power  to  apply  the  interest  of  each  child's  respect- 
ive share,  or  so  much  thereof  as  they  might  deem  neces- 
sary, towards  their  maintenance,  education,  and  bring- 
ing up,  notwithstanding  such  child's  share  should  not 
be  then  absolutely  vested. 


The  testator  died  in  1817.  Maty  BuU^  the  daughter 
and  only  child  of  the  testator,  had  at  that  time  one 
child,  Mari/y  the  grand-daughter,  who  afterwards  died 
intestate  and  without  issue,  leaving  her  uncle,  the  father 
of  the  PlaintiflF,  her  heir-at-law,  and  which  uncle  after- 
wards died  intestate. 

After  the  death  of  Mary  the  grand-daughter,  a  bfll 
was  filed  by  Mary  Bully  the  daughter  of  the  testator, 
and  her  husband,  against  the  surviving  executor  and 
trustee,  and  against  the  surviving  brothers  and  sisters 
of  the  testator,  and  the  representatives  of  those  who 
were  dead,  praying  a  declaration  that  the  limitations 
and  trusts  created  by  the  will  concerning  the  freeholds, 
leaseholds,  and  residuary  personal  estate  of  the  testator 
were  void  for  remoteness.  Upon  the  hearing  of  that 
suit  in  1826,  a  declaration  was  made  that  the  limita- 
tions over  of  the  leaseholds  after  the  death  of  Mary  BuU^ 
the  daughter,  were  void ;  but  the  Court  reftised  to  de- 
cide in  her  lifetime  on  the  rights  of  the  parties  in  the 
freehold  estate  {b). 

Mary  Bully  the  daughter,  survived  her  husband,  and 
died  in  1838,  without  having  had  any  other  issue  than 


(a)  See  1  Rues.  214,  where        {h)  See  BuU  v.  Pritchardy  1 
this  part  of  the  wiU  b  stated.        Russ.  213. 
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the  8iud  Mary  the  grand-daughter,  and  haying  executed 
a  will  whereby  she  devised  "  her  moiety,  or  equal  half 
part,  and  all  her  share  and  proportion,  right  and  interest 
of,  in,  and  to  a  messuage  or  tenement,  dwelling-house 
and  premises,  situate  in  Three  Crown  Courts  Southwarky 
with  the  appurtenances,'*  to  the  Plaintiff  in  fee ;  and  she 
devised  and  bequeathed  the  residue  of  her  estate,  both 
real  and  personal,  to  trustees  upon  trust  for  the  younger 
brothers  and  sisters  of  the  Plaintiff.  Part  of  the  free- 
hold estate  of  the  testator  was  situated  in  the  Borough 
Market,  Southwarhy  and  had  formerly  been  occupied 
with  a  house  in  Three  Crown  Court,  but  was  not  actu- 
ally situated  in  the  latter  place:  this  was  believed  to  be 
the  property  which  Mary  Bull,  the  daughter,  had  in- 
tended by  her  will  specifically  to  devise  to  the  Plaintiff. 
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8tatem€mt. 


The  Plaintiff  by  his  bill  stated  that  he  was  advised, 
and  submitted  to  the  Court  that  Mary  Bull,  the  daugh- 
ter, had  only  a  life-interest  in  the  freehold  estates  of  the 
testator,  and  that  subject  thereto,  the  same,  by  virtue  of 
the  will,  vested  in  Mary,  the  grand-daughter  in  fee ;  and 
that  the  Plaintiff  was  now  entitled  to  the  same  in  fee, 
as  heir-at-law  of  his  father,  who  was  the  heir-at-law  of 
Mary,  the  grand-daughter.  But  if  the  Court  should  be 
of  opinion  that  Mary  Bull,  the  daughter,  had  become 
entitled,  in  fee,  to  the  freehold  estate,  then  the  Plaintiff 
was  entitled,  under  her  will,  to  the  premises  thereby 
devised  and  described  as  situated  in  TTiree  Crown  Court; 
and  it  prayed  that  the  property  might  be  conveyed,  and 
the  rents  and  profits,  accrued  since  the  death  of  the  tes- 
tatrix, paid  to  the  Plaintiff  accordingly. 

The  Defendants  were — the  heir-at-law  of  the  last 
trustee  under  the  testator's  will,  and  the  trustees  and 
the  other  cestuis  que  trust  under  the  will  of  Mary  Bull, 
the  daughter. 


i 
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Statement, 


On  the  opemng  of  the  cause,  it  being  intimated  bj 
the  Counsel  for  the  Plaintiff  that  they  intended  to  argue 
in  support  of  the  validity  of  the  gift  to  the  child  or 
children  of  Mary  Bull,  notwithstanding  the  decifflon  of 
Lord  Giffbrd,  M .  R.^  that  such  limitation  as  to  the  lease- 
hold was  void  for  remoteness,  the  Vtce^ChanceUor  sug- 
gested that  the  Plaintiff  should  apply  to  the  Lord  Chan- 
cellor for  liberty  to  set  down  the  cause  before  him.  The 
application  was  accordingly  made,  but  his  Liordship  said 
that  as  the  judgment  of  the  Master  of  the  JRollsy  as  to 
the  personal  estate,  could  not  be  pleaded  in  the  suit,  and 
it  was  merely  an  authority,  the  cause  should  take  its 
course. 


Argument, 


Mr.  Romilly  and  Mr.  Heathjieldy  for  the  Plaintiff: — 

Mary,  the  grand-daughter,  took  a  vested  remainder 
in  fee,  with  an  executory  devise  over  in  case  of  her  death 
under  twenty-three.  Bland  v.  Williams  (a),  in  which 
Sir  John  Leach,  M.  K.,  proceeds  on  the  assumption 
that  the  decision  of  Lord  Gifford,  on  the  question  as  to 
the  leaseholds  in  this  case,  was  not  an  authority :  Doe 
d.  Dolley  V.  fVard(b).  But  another  answer  to  the 
argument  to  be  founded  on  that  case,  and  also  on  several 
other  cases,  is,  that  decisions  on  the  construction  of  limit- 
ations of  personal  estate  are  not  applicable  to  cases  of 
real  estate:  Doe  d.  Hunt  v.  Moore  (c),  Phipps  v. 
Ackers  (d),  Greene  v.  Potter  (e). 


Mr.  Sidebottom,  for  the  devisees  of  the  residuary  estate 
under  the  will  oi Mary  Bull,  the  daughter: — 

The  words  of  the  gift  in  this  case  affect  both  the  time 

{a)  3  Myl.  &  K.  411.  &  Grang.  1107;  3  CL  &  Fin. 

(J)  9  Ad.  &  El.  582.  703;  5  Sim.  44,  nom.  Phipps 

(c)  14  East,  601.  v.  Williams. 
Id)  9  CI.  &  Fin.  683 ;  4 Man.        (e)  2  Y.  &  Coll.  617. 
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of  enjoyment  and  the  description  of  the  devisee :  until 
persons  having  all  the  qualifications  which  the  testator 
requires  come  into  existence,  the  estate  must  remain 
contingent:  Duffieldy.Duffield{d).  The  age  of  twenty- 
three  is  a  part  of  the  description  of  the  devisee ;  and, 
without  that  age,  there  is  no  gift :  Newman  v.  New^ 
man  (i),  Festing  v.  AUen  (c),  Vawdry  v.  Geddcs  (d). 
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Argument. 


Vicb-Chancellor  : — 

I  shall  first  consider  this  case,  omitting  the  clause 
which  enables  the  trustees  to  apply  the  interest  of  the 
children's  shares  in  their  maintenance ;  and  afterwards 
consider  the  effect  of  that  clause  upon  the  question  of 
construction. 


Judgment, 


Now  there  are  two  classes  of  cases,  under  one  or  the 
other  of  which  the  present  case  must  fall.  One  class  is, 
where  the  devise  is  to  a  party  at  a  given  age,  and  the 
property  is  given  over  if  the  devisee  dies  under  that  age. 
The  other  is,  where  the  description  of  the  devisee  is 
such  as  to  make  the  given  age  part  of  that  description. 
In  cases  of  the  former  class,  the  Court  has  discovered 
an  intention  expressed  in  the  will,  that  the  first  devisee 
shall  take  all  that  the  testator  has  to  give,  except  what 
he  has  given  to  the  devisee  over ;  and,  in  order  to  give 
effect  to  that  intention,  has  held,  by  force  of  the  lan- 
guage of  the  will,  that  the  first  devise  was  not  contin- 
gent, but  vested,  subject  to  be  divested  upon  the  happen- 
ing of  the  event  upon  which  the  property  is  given  over: 
Phipps  V.  Ackers  (e).    In  the  second  class,  the  Court  has 

(a)  3  Bligh,  N.  S.,  260.  infra,  p.  fi73. 

\h)  10  Sim.  51.  {d)  1  Ruas.  &  Myl.  203. 

(c)  12  M.  &  W.  279  ;  S.  C,        {e)  Ubi  supra. 

VOL.  V.  R  R  H.  W. 
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Judffment, 


held  the  devise  contingent^  upon  the  ground  that  no  one 
could  claim  whb  could  not  predicate  of  himself  that  he 
was  of  the  age  required^ — that  otherwise  he  did  not  an- 
swer the  entire  description :  {Festlng  v.  Allen  (a),  and 
the  cases  there  referred  to).  The  question  is,  under 
which  of  these  two  classes  does  the  present  case  fall  ? 
I  think  clearly  under  the  second  class.  It  is  not  neces- 
sary that  I  should  say  whether  greater  violence  would 
be  done  to  the  language  of  the  will  in  this  case  than 
was  done  in  some  of  the  cases  of  the  first  class, — as,  for 
example,  in  the  case  of  Doe  v.  Moore  {Vy  The  two 
cases  are,  in  principle,  widely  different  from  each  other, 
and  this  case,  in  my  opinion,  clearly  falls  under  the  se- 
cond class. 


Then  does  the  clause  as  to  maintenance,  education, 
and  bringing  up,  alter  the  case  ?  I  think  not.  That 
such  provisions  are,  in  many  cases,  material  upon  ques- 
tions of  vesting  cannot  be  disputed ;  but  there  is  no- 
thing unreasonable  or  improbable  in  giving  the  benefit 
of  maintenance,  education,  and  bringing  up,  to  the  de- 
visee of  a  contingent  interest.  The  question  is,  whether 
I  can  allow  that  clause  to  have  any  effect  upon  the  de- 
scription of  the  devisee,  which  description,  without  that 
provision,  includes,  as  a  part  of  it,  the  age  of  twenty- 
three  years.  I  think  not  The  devise  is  not  to  the 
children,  at,  or  when,  or  if,  but,  in  effect,  to  such  only 
as  attain  the  age  of  twenty-three  years ;  and  the  interim 
gift  has  no  legitimate  bearing  on  the  question. 


{a)  12  M.  &  W.  279 ;  8.  (7.,  p.  573,  post.        {h)  14  East^  001. 
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December, 
18^4. 


1842. 
22nd  S^  24th 

TESTING  1;.  ALLEN.  ^th^^inh 

ROGEE  BELK,  in  1821,  devised  his  real  estates 

to  trustees,  to  the  use  of  his  wife  for  her  life,  and   .  f  *  •^'^^*  , 

i»  J      A        1         J  •  ^  devise  of  real 

from  and  after  her  decease  or  second  marriaire,  to  the  estate  to  the  nse 
use  of  his  granddaughter  Martha  Hannah  Johnson  and  with  remainder 
her  assigns  for  her  Ufe,  and  from  and  after  her  de-  ^ianV^e^ 
cease,  "  to  the  use  of  all  and  every  the  child  or  children  *^?  child  or 

^    -  ,  ,      children  of  A. 

of  the  said  Martha  Hannah  Johnson,  who  shall  attain  who  shall  attain 
the  age  of  twenty-one  years,  if  more  than  one,  equally  ty^orie  yea«t°' 
to  be  divided  between  them"  as  tenants  in  common,  "^dfofwantof 

'   such  issae, 

and  to  their  several  and  respective  heirs  and  assigns,  orer,— creates 
and  if  but  one,  then  to  the  use  of  such  one  child,  his  ufe  in  A.,  with 
or  her  heirs  or  assigns ;  and  for  want  of  any  such  issue,  Jemaindcrln 


upon  trust,  as  to  one  moiety,  to  permit  Ann  Johnson,  ^«*  *<>  «»ch  of 

_^  ^'r  y    the  children  of 

the  Wife  of  his  grandson  T.  R.  B,  Johnson,  to  receive  A.  as  shall  at- 
the  rents  and  profits  for  her  life,  for  the  maintenance  one;  wdon 
and  education  of  all  and  every  the  child  and  children  of  Jl»cdeathof  A., 

''  leaving  infant 

his  said  grandson  T.  R,  B.  Johnson,  and  from  and  after  children,  but 
her  decease,  to  the  use  of  all  and  every  the  child  and  chil-  child  who  had 
dren  of  his  said  grandson  T.  R.  B.  Johnson,  "who  shall  l^^^tylS^^^^^^^^ 
attain  the  age  of  twenty-one  years,  if  more  than  one,  ^P^fJ***  °'.*J® 
equally  to  be  divided  among  them  ^'  as  tenants  in  com-  was  divested, 

t    .      .^    •  1         1  x*'i*  3  And  the  limita* 

mon,  and  to  their  several  and  respective  heirs  and  as-  ttons  over  were 
sighs  for  ever,  and  if  but  one  such  child,  then  to  the  ***^^***«*** 
use  of  such  one  child,  his  or  her  heirs  and  assigns ;  and 
as  to  the  other  moiety,  to  stand  seised  and  possessed 
thereof,  to  the  use  of  Sarah  Rhodes  for  her  life,  and 
from  and  aft;er  her  decease,  to  the  use  of  all  and  every 
the  child  and  children  of  the  said  Sarah  Rhodes  "  who 
shall  attain  the  age  of  twenty-one  years,  if  more  than 
one,  to  be  equally  divided  among  them  "  as  tenants  in 
common,  and  to  their  several  and  respective  heirs  and 
assigns;  and  if  but  one  such  child,  then  to  the  use  of  such 

rb2 
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one  child^  his  or  her  heirs  and  assigns.  And  if'  either 
of  them  the  said  T.  R.  B.  Johnson  or  Sarah  Rhodes 
shall  happen  to  die  without  issue,  who  shall  attain  the 
age  of  twenty-one  years,  then  the  testator  provided  that 
the  trustees  should  stand  seised  and  be  possessed  of  the 
entirety  of  the  said  real  estate,  to  the  use  of  the  sur- 
vivor of  them  the  said  T.  R.  B.  Johnson  and  Sarah 
Rhodes  for  life,  and  from  and  after  his  or  her  decease, 
to  the  use  of  his  or  her  child  and  children  in  such  and 
the  same  manner  as  the  original  share  was  thereinbefore 
devised,  in  trust  for  them ;  and  if  both  of  them  should 
die  without  such  issue,  then  to  the  use  of  Arm,  the  wife 
of  John  Butt,  her  heirs  and  assigns. 


The  testator  died  in  1824.  The  widow  survived 
him,  and  died  in  the  lifetime  of  Martha  Hannah  John- 
son,  the  granddaughter.  Martha  Hannah  Johnson  mar- 
ried Thomas  Festing,  and  died  in  1833,  leaving  the  Flam- 
tiffs,  her  three  children,  then  infants,  surviving. 


Upon  the  bill  of  the  children  of  Martha  Hannah  Fes- 
ting,  the  granddaughter,  the  Vice-chancellor  directed  a 
case  to  the  Court  of  Exchequer,  and  the  opinion  of  that 
Court  was  certified  to  the  effect, — that,  upon  the  death 
o£  Martha  Hannah  Festing,  the  heir-at-law  of  the  testator 
took  an  estate  in  fee-simple  in  the  real  estate  devised  by 
the  will ;  that,  upon  her  death,  the  Plaintiffs,  her  infant 
children,  took  no  estate  or  interest  in  such  real  estates, 
or  the  rents  and  profits  thereof;  and  that,  upon  her 
death,  neither  Ann  Johnson,  nor  her  children,  nor  Sarah 
Rhodes,  nor  her  children,  took  any  estate  or  interest  in 
such  real  estates,  or  the  rents  and  profits  thereof  (a). 

(a)  See  a  full  report  of  the  arguments  and  of  the  judgment  of 
the  Court  of  Exchequer,  12  Mee.  &  W.  279. 
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Under  the  same  will,  a  question  arose  as  to  the  right         1842. 

of  the  Plaintiffs,  the  infant  children  of  Martha  Hannah  ^mufQ 
Festing^  to  the  application  for  their  benefit,  during  their  »• 

minorities,  of  the  interest  of  a  legacy.  

Statement. 

The  testator  gave  his  residuary  personal  estate  to  Whcreatci- 

.  «  .J  tator  bequeath- 

trustees  upon  trust  to  mvest  the  same  and  stand  pos-  ed  an  annuity 
sessed  thereof,  in  the  first  place,  out  of  the  interest  and  ^^^hteTfOT 
annual  produce  to  pay  unto  Martha  Hannah  Johnson  an  l»cr  life,  and 

,  ,,.«  -iij    directed  that  if 

annuity  of  thirty  pounds  durmg  the  life  or  widowhood  she  should  die 

of  his  wife ;  and  from  and  after  the  decease  or  second  ti^^of  his 

marriage  of  his   wife,  to  pay  unto  the   sdd  Martha  '^^^^'^'^\¥^ 

HannaJi  Johnson  one  annuity  of  forty  pounds  for  her  paid  for  the 

i./«A<i  .  j/»  j/vi-j  maintenance  of 

life,  for  her  separate  use,  and  Irom  and  alter  her  decease,  the  children  of 
if  she  should  die  in  the  lifetime,  and  during  the  widow-  dau^hter^and 
hood  of  his  wife,  to  pay  the  said  annuity  of  thirty  pounds  that,  from  and 
unto  and  for  the  maintenance  and  education  of  all  and  cease  of  his 
every  the  child  and  children  of  the  said  Martha  Hannah  r^jdaughter, 
Johnson,  and  from   and  after  the  decease   or  second  theyalueorthe 

amount  of  the 

marriage  of  his  said  wife,  and  the  decease  of  the  said  annuity  (such  a 
Martha  Hannah  Johnson^  then  that  his   said  trustees  produce  it  ac- 
should,  by  and  out  of  the  said  trust  monies  and  the  interest  ^^"Sjj^teof 
and  annual  produce  thereof  advance  and  pay  the  value  or  interest)  should 
amount  of  the  said  annmty  of  forty  pounds  unto  all  and  and  ererr  the 
every  the  child  and  children  of  his  said  granddaughter  \^^  ^^t 
Martha  Hannah  Johnson^  if  more  than  one,  to  be  equally  granddaughter, 

*-        "    u  more  tnan 

divided  amongst  them,  share   and   share  alike,  when,  one,  to  he 

,  _  _    ,,  .     -  .       -  ^  equaUy  divided 

and  as  they  shall  respectively  attain  the  age  oi  twenty-  amongst  them, 
one  years,   and  if  there   shall  be  but  one,  then  the  Jj^'^ghJlJwre. 

whole  to  such  one  child.  spectirely  at- 

tain the  age  of 
twenty-one 

And  there  was  a  gift  over  in  case  of  the  death  of  tSre's^uld  he 
Martha  Hannah  Johnson  without  issue,  who  should  attain  ^^^  ^hoie^^ 
the  age  of  twenty-one  years.  »nch  one  child, 

^^  with  a  gift  OTcr 

in  case  of  the 
death  of  the  granddaughter  without  issue  who  should  attain  the  age  of  twenty-one, — the 
children  of  the  grand<kughter  are  not  entitled  to  the  annuity  or  interest  of  the  fund  after 
the  death  of  the  widow  and  their  mother,  until  they  attain  the  age  of  twenty-one  years. 
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By  a  codicil  the  testator  declared  that  the  value 
or  amount  of  the  annuity  of  forty  pounds  directed  by 
his  will  to  be  paid  unto  the  children  of  his  grand- 
daughter Martha  Hannah  Johnson,  from  and  after  her 
decease^  should  be  such  a  sum  of  money  as  would  pro- 
duce, according  to  the  then  legal  rate  of  interest^  the 
yearly  sum  of  forty  pounds. 


Argument* 


Mr.  Kenyan  Parker,  Mr.  Malins,  and  Mr.  Shee  argued 
that  the  interest  of  the  fund  appropriated  to  or  out  of 
which  the  annuity  was  paid  to  Martha  Hannah  Festing, 
should  be  paid  to  or  for  the  maintenance  of  the  infant 
Plaintiffs  from  the  time  of  the  decease  of  their  mother. 
They  dwelt  on  the  necessity  for  appropriating,  in  some 
events,  a  particular  sum  to  answer  the  annuity, — on  the 
gifl  of  maintenance,  if  the  widow  had  survived  the 
Plaintiffs'  mother, — and  cited  Acherky  v.  Vernon  (a). 


10th  Dee. 
Judgment, 


Vice-Chancellor  : — 

If  I  am  to  read  it  as  a  legacy  to  the  children  when 
they  attain  twenty-one,  it  would,  according  to  the 
opinion  expressed  by  Sir  William  Grant  in  Hanson  v. 
Graham  {b),  be  a  contingent  legacy.  Notwithstanding 
Lord  Alvanley^s  decision  in  May  v.  Wood{c\  the  most 
favourable  way  of  reading  the  will  is  to  consider  the 
words  "  to  be  divided  "  as  equivalent  to  the  words  "  to  . 
be  paid,"  so  as  to  make  the  gifl  to  the  children  imme- 
diate, with  a  postponement  only  of  the  time  of  payment 
This  being  the  only  construction  of  the  will  which  can 
give  the  children  a  vested  interest  in  the  legacy,  I  will, 

(a)  1  P.  Wms.  783.  {b)  6  Ves.  239. 

(c)  3  Bro.  C.  C.  471. 
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for  the  present  purpose^  so  construe  this  will  in  the 
children's  favour^  although  the  legacy  (as  I  understand 
the  will)  is  given  over^  if  all  the  children  die  under, 
twenty-one. 

Then,  wbat  is  the  rule  of  the  Court  with  respect  to 
vested  legacies  payable  at  a  future  day?  The  admitted 
rule  i%  that  the  legacy  does  not  carry  interest  until  the 
day  of  payment  shall  have  arrived.  By  what  reasoning 
am  I  asked  to  give  interest  upon  this  legacy  before  the 
day  of  payment?  It  is  first  said,  that  maintenance  is 
given  in  another  case  on  the  death  of  the  mother.  I 
admit  that  as  a  reason  for  believing  that  I  may  disap- 
point the  real  intention  of  the  testator,  if  I  do  not  ^ve 
interest  before  the  children  attain  twenty-one,  in  the 
event  which  has  happened.  But  the  question  to  which 
I  am  confined  is,  whether  the  testator  has  given  such 
interest  in  fact,  or  said  that  which  can  justify  me  in  de- 
ciding that  he  has,  in  this  case,  manifested  an  intention 
to  give  it?  Then,  stress  was  laid  upon  the  words 
"  from  and  after."  But  I  have  already  given  full  effect 
to  these  words  in  treating  them  as  evidence  that  the 
gift  of  the  legacy  was  immediate,  and  the  payment  only 
as  postponed ;  unless  the  words  are  to  be  read  as  di- 
recting a  severance  of  the  legacy  from  the  bulk  of  the 
estate,  and  unless  such  direction  is  to  have  the  effect  of 
entitling  the  legatees  to  claim  interest  upon  the  le- 
gacy,— which  was  the  third  point  relied  upon  for  the 
legatees. 


1842. 


Judprnemi, 


Now,  although  a  direction  to  sever  a  legacy  from  the 
bulk  of  an  estate  has  often  been  relied  upon  as  an  argu- 
ment favourable  to  a  claim  of  interest  upon  a  deferred 
legacy, — Acherley  v.  Vernon  (a),  Boddy   v.  Dawes  {h\ 


(a)  1  P.  WmB.  783. 


(6)  1  Keen,  362. 
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Saunders  v.  Vautier(a),  Vawdry  v.  Gedde$(b\  lAster  v. 
Bradley  (e)> — it  is  impossible  to  hold  that  the  mere  ne- 
cessity of  making  such  a  seyerance  in  some  events  only 
(as  in  the  case  of  the  residue  becoming  payable  befi>re 
the  legacy  itself  is  payable^  or  other  cause  unconnected 
with  the  legacy  itself)  can  have  the  effect  of  giving  in- 
terest upon  a  deferred  l^acy  before  it  becomes  payable. 
There  is  not  one  instance  in  twenty  of  deferred  l^acies 
in  which  that  might  not  happen.  In  this  case,  how- 
ever>  it  was  said  that  the  necessity  of  providing  for  the 
mother's  annuity  would,  in  certain  events,  render  a 
severance  of  the  l^acy  necessary,  and  that  whatever 
might  become  necessary  in  the  execution  of  such  a  trust 
of  the  will,  must  be  considered  as  directed  by  the  tes- 
tator himself,  although,  in  terms,  no  severance  may  be 
directed.  My  observation  upon  this  is,  that  so  far  as  the 
language  of  the  will  goes,  the  testator  clearly  supposes 
the  mother's  annuity  will  be  paid  out  of  interest  arising 
upon  the  undivided  corpus  of  the  estate,  and  as  the 
legacy  is  given  over  in  the  event  of  Martha  Harmah 
dying  without  issue  who  live  to  attain  the  age  of  twenty- 
one,  I  cannot  think  the  will  shews  that  severance  of  the 
legacy  from  the  bulk  of  the  estate  was  in  the  contempla- 
tion of  the  testator,  only  because  in  certain  events  the 
executors  might  be  obliged  to  pay  over  the  residue  be- 
fore the  destination  of  the  legacy  was  determined.  Be- 
sides, that  the  amount  given  to  the  children  at  the  time 
at  which  it  is  given,  is  not  necessarily  the  same  sum  as 
might  have  been  required  to  provide  for  the  mother's 
annuity  in  the  event  of  the  residue  becoming  payable  in 
her  lifetime,  is  manifest  from  the  direction  in  the  codicil 
as  to  the  mode  of  ascertaining  the  amount  of  the 
children's  legacy. 


(a)  1  Or.  &  Ph.  240.  (b)  1  Russ.  &  Myl.  208. 

(c)  1  Hare,  10. 
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With  respect  to  the  case  of  Acherley  v.  Vernon  (a), 
that  case  proceeded  partly  upon  the  ground  that  the  tes- 
tator had  placed  himself  in  loco  parentis  to  the  legatee, 
— and  that  case  has  rarely  been  cited  without  drawing 
from  the  Court  the  observation  that  it  was  a  case  de- 
pending upon  special  circumstances, — as  in  Crickett  v. 
Dolby  (J)  and  Uearle  v.  Greenbank  (c).  It  was,  however, 
said,  that  the  testator  here  was  in  loco  parentis ;  but 
that  is  not  implied  from  a  gift  to  grandchildren  per  se:  2 
Soper,  Leg.  224.  And  here  there  is  nothing  but  that 
relationship. 
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Upon  the  whole,  though  I  may  disappoint  the  real 
intention  of  the  testator,  it  is  better  to  do  that  than  to 
introduce  distinctions  so  subtle  that  they  simply  subvert 
a  general  rule,  without  being  themselves  capable  of  re- 
duction to  any  definite  principle. 


Upon  the  certificate  of  the  Court  of  Exchequer  as  to         1844. 
the  real  estate,  SMJuJ! 

Mr.  Lowndes  and  Mr.  W.  T.  S,  Daniel,  for  the  heir- 
at-law,  asked  that  the  bill  might  be  dismissed  as  against 
him,  with  costs. 

Mr.  Kenyon  Parker,  Mr.  Malins,  and  Mr.  Shee, 
contr&. 


The  VicE-CnANCELLOR  gave  no  costs, 
(a)  1  P.  Wms.  783.         {b)  3  Ves.  10.        (c)  3  Atk.  697,  716. 
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"^jS."*  SAY  r.  CREED. 

ISth  July.  ^ 

Thetertmtrix  bATHARINE  ASTLEY,  by  her  will,  dated  in 

qneftthed  the  18 15^  devised  her  real  estate  to  trustees  upon  the  tmsts 

■ndprofitTof  thereinafter  mentioned,  and  she  bequeathed  her  perBdnal 

her  real  and  estate  and  effects  to  the  same  trustees,  subject  to  the 

personal  eitite  " 

to  her  niter  payment  of  her  debts,  funeral  and  testamentary  ez- 

upon  and  after  p^iiscs  and  legacies,  upon  the  trusts  thereinafter  men- 

«^lft!!!fL  tioned.     And  the  testatrix  directed  her  trustees,  assooil 

upon  troft  to  ' 

aell  the  real  ei-  as  Conveniently  might  be,  after  her  decease,  to  conTcrt 

the  money  all  such  part  of  her  said  personal  estate,  as  should  not 

from°to  inch  consist  of  money  or  security  for  money,  into  mcmey,  and 

^™<^afthe  invest  the  same  upon  real  or  Government  securities; 

thooid,  b^  any  and  she  empowered  her  trustees  to  continue  out  at  in- 

and,  if'she     '  terest  all  such  monies  as  she  had  then  at  interest,  and 

qno^  the  ^^  ^  ^^  ^^  *°^  rc-invcst  all  or  any  part  of  her  personal 

■*?.*.?y  f°^  estate  as  the  swd  trustees,  or  the  survivor,  his  ezecutora, 

codicil,  then  .               ^^                             , 

to  pay  the  &c,  should  think  fit.     A|id  the  testatrix  then  declared 

amongst  her  ^^^  ^^  ^d  devise  and  bequest  of  her  said  real  and  per- 

an?  b'  her*  »onal  estates  were  made  to  the  said  trustees  upon  trust, 

codicil,  the  tes-  that  they  shpuld  receive  and  take  all  the  rents,  issues, 

the  former  de-  and  profits  of  all  her  said  real  and  personal  estates,  and 

qoMrmadeby  P^J  *^^  ^iB^xnQ  unto  her  mothoT,  Catharine  Astley,  and 

d^Jnl^*  *d*be  ^^^  assigns,  for  her  own  use  and  disposal,  during  her  life, 

qaeathed  all  and  from  and  after  her  decease,  upon  trust  to  pay  the 

the  said  real  «          •            *-           -n             /»      i 

and  personal  Same  unto  her  Sister,  Lucy  Brawn,  for  her  separate  use ; 

^^J^  «^  aJid  from  and  after  the  decease  of  her  said  mother  and 

tmstees,  npon 

the  like  trusts,  sister,  upon  trust  to  sell  the  said  real  estates,  and  the 

bat  directed 

that  all  '*  the  money  arising  therefrom,  together  with  all  the  rents  and 

^ooiiTbe^paid  profits  thereof,  from  the  last  payment  made  to  the  sup- 

to  her  next  of 

kin  on  the  part 

of  her  mother,  and  not  to  any  of  her  next  of  kin  on  the  part  of  her  father : — Held,  that 

the  testatrix  died  intestate  as  to  the  residuary  personal  estate. 

That  the  next  of  kin  of  the  testatrix,  ex  parte  matem&,  at  the  death  of  the  tenant  for 

life,  were,  under  the  codicU,  entitled  to  the  proceeds  of  the  real  estate. 


Siaiemeni* 
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yivor  of  her  said  mother  and  sister,  should  be  paid  by  ^847. 
the  said  trustees  (after  deducting  the  charges  of  execut- 
ing the  said  trusts)  unto  such  person  or  persons,  and  in 
such  manner  and  form,  ^'to  whom"  she  should,  by  any 
codicil,  note,  or  memorandum,  give  or  bequeath  the  same. 
But  in  case  she  should  not,  by  any  codidl,  note,  or  memo- 
randum, give  and  bequeath  the  said  monies,  or  not 
thereby  give,  bequeath,  and  dispose  of  the  whole  thereof^ 
then  the  testatrix  directed  that  the  same,  or  such  part 
thereof  as  should  not  be  disposed  of,  should  be  paid  by 
the  said  trustees  unto  and  amongst  her  next  of  kin,  in 
due  course  of  administration,  as  the  law  directs  in 
respect  of  intestates'  personal  estates. 

The  testatrix  made  a  codicil  to  her  will,  dated  in  1818, 
reciting  that  she  had,  by  her  will,  devised  her  real  es- 
tates .upon  the  trusts  '^  hereinafter"  mentioned,  and  that 
she  had  bequeathed  her  personal  estate  upon  the  trusts 
^*thereinaft;er"  mentioned,  and  she  then,  by  the  codicil, 
revoked  such  devise  and  bequest,  and  thereby  gave^  de- 
vised, and  bequeathed  all  her  real  and  personal  estate 
and  effects  whatsoever  unto  other  trustees,  their  heirs, 
executors,  administrators,  and  assigns,  to,  for,  and  u|)on 
the  like  trusts,  and  subject,  and  with  the  same  powers 
and  authorities,  as  in  her  said  will  mentioned.  ''  But," 
the  testatrix  proceeded,  ^^  I  do  hereby  revoke  and  declare 
that,  in  case  I  shall  not  make  any  further  codicil  to  this 
my  will,  and  dispose  of  the  residue  directed  by  my  said 
will  to  be  paid  to  my  next  of  kin,  I  do  hereby  will  and 
direct  that  all  the  said  residue  shall  be  paid  to  my  next 
of  kin  on  the  part  of  my  said  mother  only,  and  not  to 
any  of  my  next  of  kin  on  the  part  of  my  late  deceased 
fadier."  And  the  testatrix  appointed  the  same  trustees 
to  be  the  executors  of  her  wiU  and  codicil.  The  testa- 
trix died  in  November,  1828. 
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Lucy  Brawny  the  sister  of  the  testatrix,  and  the 
tenant  for  life  under  her  will,  survived  the  testatrix. 
She  was  the  sole  next  of  kin  of  the  testatrix  living  at 
the  time  of  her  death,  and  she  was  also,  at  the  same 
time,  the  only  next  of  kin  of  the  testatrix  on  her  mo- 
ther's side.  Excluding  Lucy  Brawny  the  tenant  for  life, 
the  person  who,  at  the  death  of  the  testatrix  stood 
nearest  in  the  relation  of  next  of  kin  of  the  testatrix 
on  her  mother's  side,  was  PtdlUp  Bell,  an  uncle  of  the 
testatrix. 


Lucy  Brown,  the  tenant  for  life,  died  in  June,  1843. 
Phillip  BeU  was  then  dead ;  and  the  next  of  kin  of  the 
testatrix,  on  her  mother's  side,  living  at  the  death  of 
Lucy  Brown,  were  his  children  and  others  in  the  same 
degree  of  relation.  The  Plaintiff  was  the  personal  re- 
presentative of  Lucy  Brown.  The  Master  found  the 
several  sums,  which  had  been  produced  bj  the  real  and 
personal  estate  respectively,  and  the  amount  of  the  re- 
sidue.    On  hearing  the  cause  for  further  directions, — 


Argument.         Mr.  RoU  and  Mr.  Roundell  Palmer ,  for  the  Plaintiff 

Mr.  RomiUy  and  Mr.  MaUns,  Mr.  Walpole  and  Mr. 
Fkming,  ]Vlr.  Chandless  and  Mr.  Surraye,  for  next  of 
kin  of  the  testatrix,  ex  parte  matem&,  living  at  her 
death,  excluding  Lucy  Broum, 

Mr.  Wood  and  Mr.  Prior,  for  the  next  of  kin  of  the 
testatrix,  living  at  the  death  of  Lucy  Brown. 

On  the  part  of  the  Plaintiff,  it  was  contended  that  the 
residuary  personal  estate  was  not  disposed  of  by  the 
will  or  codicil,  and,  therefore,  that  the  representative  of 
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the  t^tatrix's  next  of  kin  was  entitled  to  it.  For  the 
Defendants,  who  had  no  claim  except  under  the  will, 
or  whose  interests  were  greater  under  the  will  than 
as  belonging  to  the  class  of  next  of  kin,  it  was  ar- 
gued that  the  personal  estate  was  disposed  of.  On 
this  point  the  cases  of  Crooke  v.  De  Vandes  (a),  Leigh- 
ton  V.  Bailie  (i),  and  Rayner  v.  Mowbray  (c),  were 
cited. 


1847. 


Argument, 


On  the  question,  who  were  entitled,  under  the  limita- 
tion to  the  next  of  kin  of  the  testatrix,  on  the  part  of 
her  mother,  and  not  on  the  part  of  her  father,  the  au- 
thorities cited  were — cases  in  which  a  gifl  to  next  of  kin 
has  been  construed  next  of  kin  living  at  the  death  of 
the  testator,  and  the  tenant  for  life  has  been  included  in 
the  benefit  of  the  limitation :  Elmsley  v.  Young  (d) ; 
Jenkins  y.  Crower{e):  cases  in  which  it  has  been  con- 
strued next  of  kin  living  at  the  death  of  the  tenant  for 
life :  Jones  v.  Colbeck  {f\  Miller  v.  Eaton  (g)y  Briden  v. 
Hewlett (h),  Butler  v.  Bushnell{i)y  Minter  v.  Wraith  {k\ 
Booth  y.  Vicars  (Z),  Clapton  v.  Bulmer  {m) :  and  a  case  in 
which  the  gift  had  been  construed  next  of  kin  living  at 
the  death  of  the  testator,  but  excluding  the  tenant  for 
life  from  the  benefit  of  the  limitation :  Bird  v.  Wood  (n). 
In  this  case  the  peculiarity  was  observed  upon,  that  not 
only  was  the  limitation  in  favour  of  the  next  of  kin  on 
the  mother's  side,  but  the  next  of  kin  on  the  father's 
side  were  expressly  excluded. 


(a)  9  Ves.  197. 
{b)  3Myl.  &K.267. 
(c)  3  Bro.  C.  C.  234. 
Id)  2  Myl.  &  K.  82 ;  S.  C, 
Id.  780. 

(«)  2  Coll.  537. 
(/)8Ves.38. 


{g)  Sir  G.  Coop.  272. 
\h)  2  My].  &  K.  90. 
(0  3  Myl.  &  K.  232. 
\h)  13  Sim.  62. 
(/)  1  Coll.  6. 
(i»)  5  Myl.  &  Cr.  lOa 
\n)  2  Sim.  &  St.  400. 
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1847.        Vicb-Chakckllor: — 

Two  questionfl  have  been  signed  before  me, — first, 
whether  the  personal  estate  of  the  testatrix  is  indnded 
in  the  bequest  contained  in  her  oodidl  to  her  next  of 
kin  on  the  part  of  the  mother,  or  whether  the  testatrix 
died  intestate  as  to  snch  personal  estate;  and,  seocmdlj, 
who  are  the  persons  entitled,  under  the  bequest  in  the 
codicil  to  such  next  of  kin. 

The  case  has  this  peculiarity — that  the  deciaon  upon 
either  point,  separately  taken,  may  affect  the  dedmon 
upon  the  other  point.  Thus  a  decifflon  that,  accor£i^ 
to  the  construction  of  the  words  of  the  gift,  the  testa* 
trix  had  given  the  proceeds  of  the  sale  of  h^  real  estate 
at  her  death,  to  the  same  persons  to  whom  the  law, 
without  any  disposition,  would  at  that  time  give  her 
personal  estate,  would  meet  (if,  indeed,  it  did  not  &* 
place)  the  argument  founded  upon  the  improbability 
that  the  testatrix  intended,  in  this  case,  to  die  intestate 
as  to  her  personal  estate.  Again,  a  decision  that  the 
next  of  kin,  to  take  under  the  codicil,  were  the  parties 
answering  the  description  of  the  next  of  kin  at  the 
death  of  Lucy  Browtiy  would  leave  that  argument  in 
force.  In  considering  the  case,  I  have  endeavoured  to 
follow  the  rule  to  which  I  shall  more  particularly  ad- 
vert, of  construing  the  words  of  the  testatrix  in  their 
natural  sense,  inquiring  what  the  testatrix  intended,  by 
examining  her  words  in  all  parts  of  the  wUI. 

For  the  purpose  of  trying  the  question  of  intestacy, 
I  will  suppose,  first,  the  next  of  kin,  to  whom  the  be- 
quest is  made  in  the  codicil,  to  mean  next  of  kin  living 
at  the  death  of  Lucy  Brown.  Assuming  that  to  be  so, 
afler  repeated  considerations  of  the  will  and  codicil,  my 
conclusion  is,  that  in  the  will  the  proceeds  of  the  sale 


CASES  IN  CHANCERY.  585 

of  the  real  estate  only  are  given  to  the  testatrix's  next 
of  kin«     If  so,  the  gift  in  the  codicil  described  as  ^^  the 
residue,  directed  by  my  said  will  to  be  paid  to  my  next 
of  kin,**  cannot  be  more  extensive.     That  such  is  the 
plain  and  grammatical  construction  of  the  will  I  can-     J^ffn^^^* 
not  doubts  unless  that  meaning  can  properly  be  altered 
or  modified  by  reason  of  some  inherent  force  in  the 
word  residue  in  the  codicil     The  proceeds  of  the  sale 
of  the  real  estate  is  the  last  antecedent,  and  the  use  of 
the  word  "but"  emphatically  limits  the  reference  to 
that  antecedent.     It  appears  to  me  also,  that  the  testa- 
trix geMraUy,  in  her  will,  when  directing  a  conversion 
of  her  property,  correctly  says  into  "  money,"  in  the 
singular  liumber,  speaking  of  the  real  and  personal  es- 
tate; but,  when  she  speaks  of  money  then  existing,  she 
calls  it  "  monies."    This  change  of  expression  would  be 
correct  according  to  legal  phraseology;  but,  I  confess, 
that  the  observation  upon  it  appears  to  me  much  too 
critical  to  be  a  safe  guide  as  to  what  the  testatrix  meant. 
The  observations  upon  the  word  "  residue,"  in  the  codi- 
dl,  appeared  to  me,  at  one  time,  to  be  more  deserving  of 
attention,  as  shewing  that  the  testatrix,  by  the  use  of 
the  word  residue  in  the  codicil,  expressed  what  she  sup- 
posed she  had  done  by  her  will;  but  I  am  satisfied  that 
the  word  cannot  per  9e  produce  the  effect  contended  for. 
The  testatrix,  by  the  codicil,  expressly  sends  me  back  to 
the  will  to  ascertain  the  meaning  of  the  word  "  residue," 
and,  when  I  look  at  the  will,  I  find  that  it  is  confined  to 
the  real  estate,  which  is  there  given  in  express  terms, 
subject  to  the  payment  of  certain  charges  and  expenses, 
which  are  directed  to  be  paid  out  of  the  proceeds. 
Taking  the  words,  therefore,  in  their  strict  and  natural 
sense,  it  appears  to  me  that  there  is  no  ground  whatever 
for  saying  that  the  wiU  and  the  codicil  go  beyond  the 
proceeds  of  the  real  estate. 
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1847.  Nothing,  then,  remains  upon  this  part  of  the  case 

except  the  argoment,  which  has  been  founded  up(m 
this^  that  the  testatrix  (upon  the  supposition  I  am  now 
proceeding  upon),  has  given  the  residue  of  her  real  estate 
Judgment,     y^y  jj^j,  ^yj  ^^  next  of  kin  living  at  the  death  of  Lucy 

Broum,  and  has  left  her  personal  estate  to  go,  accord- 
ing to  law,  amongst  her  next  of  kin  living  at  her  own 
death.  That  this,  if  intended,  was  capricious,  I  do  not 
deny ;  but  it  is  not  so  capricious  or  extravagant  as  to 
justify  me  in  giving  to  the  tefltatrix'B  language  a  mean- 
ing  which  it  does  not  bear.  If  I  were  at  liberty  to  act 
upon  conjecture,  I  should  probably  come  to  a  different 
conclusion ;  but,  in  deciding  on  the  claims  of  the  next 
of  kin  living  at  the  death  of  Lucy  Brawn,  and  who  can- 
not therefore  have  been  personally  and  individually  ob- 
jects of  the  testatrix's  bounty,  it  is  not  upon  conjectoie 
that  I  should  be  justified  in  departing  from  the  lett^of 
the  will.  I  may  observe,  also,  though  I  do  not  rely 
upon  it,  that  the  general  structure  of  the  codicil  &- 
vours  the  literal  construction  of  the  words. 

The  next  point  is,  as  to  the  persons  who  are  to  take 
the  residue  given  by  the  codicil.  The  question  is,  whe- 
ther the  assumption  I  have  hitherto  made  use  of  is  correct 
or  not  The  persons  who  chum  are,  first,  the  Plaintiff, 
who  claims  as  representing  the  sole  next  of  kin,  ex  parte 
matemd,  living  at  the  death  of  the  testatrix,  although 
the  party  whom  he  represents  was  next  of  kin  also  ex 
parte  patemd.  The  second  class  of  claimants  comprises 
the  persons  who,  if  Lucy  Bratonhtui  died  in  the  lifetime 
of  the  testatrix,  would  have  been  her  next  of  kin  ex 
parte  matem&.  The  other  claimants  are  the  only  next 
of  kin  of  the  testatrix,  ex  parte  matem&,  living  at  the 
death  of  Lucy  Brawn  ;  and  my  opinion  is,  that  the  last 
class  of  persons,  the  next  of  kin,  ex  parte  matemft,  of 
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the  testatrix  living  at  the  death  of  Lucy  Brown  are  the         1347. 
persons  to  whom  the  property  is  given. 


The  rule  of  law  as  laid  down,  and,  I  believe,  cor- 
rectly, in  modem  cases,  is,  that  the  words  of  the  will,  in  •^«4^««»'* 
cases  of  this  description,  are  to  be  construed  in  their 
strict  and  proper  sense,  unless,  from  the  context,  it  ap- 
pears that  they  were  used  in  some  other  sense,  or  unless 
the  circumstances  of  the  case  exclude  it.  The  rule  was 
applied  in  HoUoway  v.  Holloway  (a),  and  has  since  been 
followed  in  numerous  cases,  of  which  Jenkins  v. 
Gower  (&)  and  Seifferth  v.  Badham  (c)  are  examples ; 
and  upon  that  rule  I  have  repeatedly  acted  in  cases  like 
the  present.  According  to  those  authorities,  where  a 
testator  gives  property  to  a  tenant  for  life,  and,  after  the 
death  of  the  tenant  for  life,  to  his  next  of  kin,  and  there 
is  nothing  in  the  context  to  qualify,  or  in  the  circum- 
stances of  the  case  to  exclude,  the  natural  meaning  of 
the  testator's  words,  the  next  of  kin  of  the  testator 
living  at  his  death  will  take ;  and,  if  the  tenant  for  life 
be  such  next  of  kin,  either  solely  or  jointly  with  other 
persons,  he  will  not  on  that  accoimt  only  be  excluded. 
This  rule  is  generally  admitted ;  but  it  must,  I  think, 
be  admitted  also,  that  it  has  been  much  relaxed  in 
some  modem  cases  (cf  j, —  as  much  perhaps  as  it  safely 
can  be  consistently  with  the  preservation  of  the  rule 
itself.  That  relaxation  is  favourable  to  my  conclu- 
sion in  this  case,  although  I  believe  it  is  not  necessary 
that  I  should  rely  upon  it.  In  applying  the  rule  to 
this  case,  the  Court  is  bound,  as  Lord  Brougham  ob- 
served in  Guy  v.  Sharp  {e)^  and  as  has  been  said  in 
other  cases,  to  place  itself  in  the  situation  of  the  testa- 

(a)  6  Yes.  399.  {d)  See  2  Jann.  Wills,  64  et 

\h)  2  Coll.  C.  C.  637.  seq. 

\e)  M.  R.  27th  &  28th  Feb.        (<f)  See  1  Myl.  &  K.  602. 
1846.  Reported  10  Jurist,  892. 

VOL.  V.  8  8  U.  W, 


Sat 


588  CAS£S  IN  CRASCERY. 

1847.  ^^^9  ^^  ioqinre  what  the  testator's  wcnnds  expresSy  when 
used  by  a  person  in  that  situation.  Now,  in  this  case, 
the  will  and  codicil  speak,  at  the  latest,  at  the  death  of 
the  testatrix.  At  the  date  of  the  codicil,  the  fiither  and 
mother  of  the  testatrix  were  dead,  for  she  speaks  of  her 
late  father,  and  she  had  no  brother  or  aster  living, 
except  Lucy  Brown,  nor  any  child  of  a  brother  or  sister. 
It  was,  therefore,  of  necessity,  that,  if  Lucy  Brown  snr- 
yived  her,  which  she  must  have  contemplated  would  be 
the  case,  that  Lucy  Brown  would  be  her  only  next  of 
Idn  living  at  her  death.  When,  therefore,  the  testatrix, 
in  such  circumstances,  described  her  next  of  kin,  to 
whom  she  has  given  her  property,  in  terms  which  import 
that  she  contemplated  a  plurality  of  persons  under  that 
description,  the  question  is,  whether  her  words,  if  pro- 
perly interpreted,  do  not  describe  some  persons  other 
than  Lucy  Brown.  Without  expressing  any  opinion  of 
my  own  upon  the  case  of  Jones  v.  Colbeck  {a\  decided 
by  Sir  WUBam  Grant,  I  may  observe,  that  it  is  an  au- 
thority for  the  proposition  that  the  words  must  be  so 
interpreted.  Again,  LMcy  Brown,  whom  the  testatrix, 
at  the  date  of  her  will  and  codicil,  knew  would  be  her 
sole  next  of  kin,  if  she  survived  her,  is  tenant  for  Ufe  of 
the  whole  of  the  fund ;  and  although  that  might  be  im- 
material in  cases  otherwise  circumstanced,  as  in  HoOnh 
way  v.  Holhway,  Jenkins  v.  Gower,  Seifferth  v.  Badham^ 
and  the  cases  there  referred  to,  it  has  been  considered 
material  in  a  case  so  circumstanced.  Miller  v.  Eaian  {h)\ 
upon  which  case  also  I  abstain  from  expresdng  any 
opinion.  And  without  giving  any  opinion  upon  the 
case  of  Bird  v.  Wood{c\  it  may  be  observed,  that  it  is 
a  case  clearly  distinguishable  from  the  present,  upcHi  the 
direction  contained  in  the  will  respecting  the  vesting, 
upon  which  the  Vice-chancellor  principally  relied. 

(a)  8  Ves.  38.  (h)  Sir  G.  Coop.  272. 

(c)  2  S.  &  St.  400. 
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I  have  considered  the  party  in  whose  favour  I  decide  jg^^^ 
this  case,  as  entitled  to  the  benefit  of  the  observation, 
that  the  cases  of  Jones  v.  Colbech  and  Miller  v.  Eaton 
are  in  his  favour ;  but  I  purposely  abstain  from  resting 
my  own  decision  upon  them.  The  argument  against  Judgment, 
the  claim  by  the  other  next  of  kin,  upon  which  I  decide 
this  case,  is,  that  the  testatrix,  at  the  date  of  the  codicil, 
knew  that  Lucy  Brown,  if  she  survived  her,  would  be 
her  next  of  kin  ex  parte  patem&,  as  well  as  ex  parte 
matem&;  yet,  in  her  codicil,  in  which,  for  the  first  time, 
she  distinguishes  the  next  of  kin  one  from  the  other, 
she  describes  the  objects  of  her  boimty  as  next  of  kin 
on  the  part  of  her  mother,  and  not  next  of  kin  on  the 
part  of  her  father.  That  appears  to  me  to  lead  to  the 
same  construction  as  would  be  deduced  from  the  au- 
thority of  the  cases  I  have  referred  to. 


BRADLEY  v.  BARLOW.  i^h  and  im 

—g^  July, 

Thomas  potts,  by  win,  dated  in   1810,  be-  Legacy  to 
queathed  500/.  to  trustees,  upon  trust,  at  the  expiration  of^Peter,  for  ^ 
of  one  year  next  after  the  testator's  decease,  to  invest  J»fe,  remamdcr 

•^  ^  ^  '  to  Peter,  the 

the  same,  and  to  pay  the  interest  and  dividends  thereof  hasband,  for 
unto  or  for  the  use  of  Anne  EUeniy  wife  of  Peter  Ellem,  after  the  d^ath 
for  and  during  her  life,  for  her  separate  use ;  and  from  ^j  ^ife  upon 
and  after  her  decease,  in  trust  to  pay  the  said  interest  *™*'  *o  P^y  t^« 

'^   **  .       .  ,   interest  for  the 

and  dividends  unto  the  said  Peter  Ellem  for  his  life,  and  maintenance  of 
from  and  after  the  death  of  the  survivor  of  Peter  Ellem  of  Anne  as 

should  be 
living  at  her  death,  until  they  should  respectiTely  attain  twenty-one,  and  when  and  as  they 
ghonld  aererally  and  respectively  attain  their  said  ages  of  twenty-one  years,  upon  trust  to 
pay  and  transfer  the  legacy  equally  unto  and  amongst  all  the  children  of  Anne,  when 
and  aa  they  should  severally  and  respectively  attain  their  said  ages  of  twenty*  one  years ; 
and,  if  any  of  the  said  children  should  die  under  twenty-one,  then  unto  such  as  shoald 
attain  that  age,  share  and  share  alike ;  and,  in  case  all  and  every  of  the  said  children 
should  die  under  age,  then  to  pay  the  legacy  to  the  testator's  next  of  kin.  The  children 
of  Anne,  who  attained  twenty-one  years  of  age,  acquired  vested  interests  in  the  legacy, 
notwitbttanding  such  children  died  in  the  lifetime  of  Anne^  the  tenant  for  life. 
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and  Anne  his  wife,  in  trust  to  pay,  Appty»  <^^  dispose  of 
the  interest  and  dividends  of  the  said  sum  of  500iL,  or  a 
sufficient  part  thereof,  for  and  towards  the  maintenance, 
education,  support,  and  brining  up  of  such  child  or 
children  of  the  said  Anne  Ettem  as  should  be  living  at 
the  time  of  her  death,  until  such  diildren  should  seye- 
rally  and  respectdvelj  attain  their  several  and  respective 
ages  of  twenty-one  years;  and  when  and  as  they  should 
severally  and  ieq)ectively  attain  their  said  ages  of 
twenty-one  years,  in  trust  to  pay,  assign,  and  convey 
the  said  sum  of  500/!.,  with  the  interest,  dividends,  and 
produce  thereof,  as  should  not  have  been  applied  for 
putting  any  or  either  of  them  to  business,  or  otherwise 
advancing  any  or  dther  of  them  in  life,  pursuant  to  the 
power  thereinafler  for  that  purpose  contuned,  equally 
unto  and  amongst  all  the  children  of  the  sud  Anne 
Ellemy  when  and  as  they  should  severally  and  respect- 
ively attain  their  said  ages  of  twenty-one  years.  And 
in  case  any  or  either  of  the  said  children  of  the  said 
Anne  Ellem  should  happen  to  die  before  having  attained 
twenty-one  years,  then  in  trust  to  pay,  assign,  transfer, 
and  convey  the  said  sum  of  500/!.,  and  the  interest,  divi- 
dends, and  produce  thereof,  or  such  part  thereof,  as 
should  remain  unapplied  as  aforesaid,  unto  such  of  the 
children  of  the  said  Anne  EUem  as  should  live  to  attain 
his,  her,  or  their  respective  age  or  ages  of  twenty-one 
years,  share  and  share  alike,  if  more  than  one ;  but  in 
case  all  and  every  of  the  said  children  of  the  said  Anne 
EUem  should  happen  to  die  under  age,  then  in  trust  to 
pay,  assign,  transfer,  and  convey  the  said  sum  of  500/., 
and  the  interest,  dividends,  and  produce  thereof^  or  such 
part  thereof  as  should  remain  unapplied  as  aforesaid, 
unto  the  testator's  next  of  kin,  according  to  the  Statute 
of  Distribution  of  intestates'  personal  estate  and  effects; 
and  he  thereby  empowered  and]  directed  his  trustees  to 
pay,  assign,  transfer,  and  convey  the  same  accordingly. 
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There  was  a  subsequent  gift  to  Amelia  Oldham,  for 
her  life,  remainder  to  any  husband  with  whom  she 
might  intermarry  for  his  life,  and  a  trust  to  apply  the 
interest  for  the  maintenance  of  all  and  every  such  child 
or  children  of  the  said  Amelia  Oldham,  as  she  should 
have  living  at  the  time  of  her  decease,  until  they  should 
attfun  twenty-one,  and  to  transfer  the  capital  unto  and 
amongst  all  the  said  children  of  Amelia  Oldham,  when 
they  should  respectively  attain  twenty-one,  and  a  gift 
over  in  case  of  the  death  of  all  the  said  children  under 
age  and  without  leaving  issue.  In  case  of  the  death  of 
Amelia  Old/iam  under  twenty-one,  a  sum  bequeathed  to 
her  was  given  unto  such  of  several  persons  (J,  Lock^ 
T.  Taylor,  and  others)  as  should  be  living  at  the  time 
of  the  decease  of  Amelia  Oldham,  equally ;  and  if  any 
of  them  should  have  died  in  her  lifetime,  leaving  issue, 
the  share  of  the  person  so  dying  to  be  transferred  to 
such  issue.  And  the  testator  bequeathed  the  residue 
of  his  personal  estate  to  John  Taylor,  his  executors,  ad- 
ministrators, and  assigns. 


JStatemeni, 


The  5002.  was  invested  by  the  executors  in  stock, 
which  was  afterwards  converted  into  572L,  SL  58,  per 
Cent.  Annuities.  The  dividends  were  paid  to  Anne  EU 
lem,  until  her  death  in  1841.  Anne  Ellem  had  four 
children,  Mary,  William,  Anne,  and  John.  Mary,  Anne, 
and  William  attained  their  ages  of  twenty-one  years, 
and  died  in  the  lifbtime  of  Anne  Ellem,  their  mother* 
John  died  in  her  lifetime  without  having  attained 
twenty-one. 


The  bill  was  filed  by  the  personal  representatives  of 
Mary,  Anne,  and  William,  against  the  executors  of  P. 
Barlow,  the  last  survivor  of  the  trustees,— the  next  of 
kin  of  the  testator  at  the  time  of  his  death, — and  the 
assignee  of  the  residuary  legatee,  praying  that  the  572/« 
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1847.  stock,  and  the  diTidends  anoe  the  death  of  Amme  EUem^ 
might  be  transferred  and  pud  to  the  Phuntifl&  leBpect- 
ivelj,  as  such  personal  representatives. 


Mr.  Tmmejf  and  Mr.  Bagskawe^  tx  the  Plaintifis: — 

The  ruling  words  of  the  bequest  are  the  words  which 
direct  a  division  of  the  fund  amongst  the  chfldren  of 
Anne  EUem  when  they  shall  attain  the  age  of  twenty- 
one  years :  this  constitutes  a  gift  in  remainder  expect- 
ant upon  life-estates,  and  is  followed  by  a  gift  over  to 
the  next  of  kin  in  case  of  the  death  of  the  chndren  un- 
der age.  The  reference  to  children  living  at  the  death 
of  Anne  EUem,  is  a  part  of  the  maintenance  dause^ 
which  does  not  cut  down  the  substantial  gift. 

Mr.  Lee,  for  the  next  of  kin : — 

The  trust  dechred  of  the  fimd,  is  for  such  of  the 
children  of  Anne  JEOem  as  shall  be  living  at  the  time  of 
her  death.  In  a  subsequent  gift,  made  in  a  mmihr 
form,  to  the  children  of  Amelia  Oldham,  the  hinguage 
is  rendered  entirely  unequivocal  by  the  word  "said," 
identifying  the  objects  to  whom  the  corpus  is  be- 
queathed with  those  to  whom  maintenance  is  given. 
But  the  meaning  of  the  language  is  obviously  the  same : 
Archer  v.  Je^on  (a).  The  gift  to  the  next  of  Idn,  in 
the  event  of  the  death  of  the  children  of  Anne  EUem 
under  age,  has  therefore  taken  effect':  M^Kinnan  v.  Sew- 
eU{b).  The  rule  of  construction  adopted  by  the  Court 
in  the  case  of  Say  v.  Creed  (c)  supports  this  Conclusion. 

Mr.  Anderdan  and  Mr.  Hislap  Clarke,  for  the  asmgnee 
of  the  residuary  l^atee,  contended  that  the  gifls  to  the 
children  of  Anne  EUem  had  fidled  by  thdbr  death  in  her 

(a)  8  Sim.  446.  (b)  2  Myl.  &  K.  202. 

(c)  Saprs,  pp.  687  €t  $eq. 
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lifetime;  that  the  gift  to  the  next  of  kin  had  not  taken 
effect,  inasmuch  as  all  the  children  had  not  died  under 
age;  and  that  the  fund  passed  under  the  residuary  gift: 
Greene  v.  Ward  («). 


1847. 


Vice-Chancellor  : — 

Before  the  argiunent  on  this  case  commenced,  and  on 
the  same  day,  I  gave  judgment  in  the  cause  of  Say  v. 
Creed  (J),  in  which  (as  in  the  principal  cause)  I  had  to 
determine  the  construction  of  a  will.  Some  expressions 
which  I  made  use  of  in  explaining  the  grounds  of  my 
judgment  in  Say  v.  Creed,  were  cited  by  the  Defendants' 
counsel  in  the  present  case.  Now  I  certainly  intended 
to  lay  down  no  new  proposition  by  what  I  said  in  Say 
V.  Creed,  and  I  probably  should  have  said  nothing  as  to 
the  general  rules  by  which  the  Court  should  be  governed 
in  construing  a  will,  if  it  had  not  been  that  two  cases 
decided  by  a  judge  of  the  highest  authority  (I  refer  to 
Jones  V.  Colbeck  (c)  and  Miller  v.  Eaton  (d)  )  had  been 
pressed  upon  me  as  authorities  (as  they  certainly  were 
authorities)  for  the  conclusion  I  came  to  respecting  the 
next  of  kin  in  that  case.  I  was  anxious,  in  referring 
to  these  cases,  to  observe  that  I  considered  them  as  ad- 
mitting the  general  rule  of  construction  I  had  laid  down ; 
and  that  if  those  cases  were  imsatisfactory,  (upon  which 
I  gave  no  opinion),  they  w^re  so  not  upon  the  ground 
that  they  impeached  the  general  rule,  but  that  such 
rule  had  been  ill  applied  in  them;  an  observation 
which  (I  conceive)  applies  also  to  Briden  v.  Hewlett  (e) 
and  some  other  modem  decisions.  In  Say  v.  Creed  the 
restriction  in  favour  of  heirs  ex  parte  matemft  only. 


Judgmenim 


(a)  1  Russ.  262. 
{b)  Supra,  p.  580. 
\e)  8  Ves.  38. 


{d)  Sir  G.  Coop.  272. 
(«)  2  Myl.  &  K.  90. 
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was  alone  soffident  to  decide  that  case,  and  upon  tbat  I 
decided  it  But  as  J<me$  t.  Colbedk  and  Miller  y.  JSaloH 
have  never  been  overruled,  I  thou^t  myself  bound  to 
give  the  Plaintiff  the  benefit  of  the  obaervation,  that 
they  were  authorities  in  his  fiivour. 


In  the  present  cause  I  have  no  doubt  upon  the  ocm* 
stniction  of  the  will,  ¥rithin  the  limits  of  the  rule  which 
obliges  me  to  ascertun  the  testator's  intention  from  what 
he  has  said,  and  from  that  alone.  In  doing  this,  I  shall 
begin  by  excluding  the  life-interest  of  Peter  EUem^  the 
husband.  [His  Honor  read  the  will  to  the  end  of  the 
limitation  to  the  children  of  Anne  EUeniy — Cleaving  out 
the  gift  to  Peter  EUemJ]  Now,  if  the  will  had  given 
no  life-estate  to  Peter,  and  had  stopped  where  I  have 
stopped,  I  should  scarcely  have  thought  it  admitted  of 
doubt  but  that  any  child  of  Anne  who  attained  twenty- 
one  in  her  lifetime  would  take  a  vested  interest  It  is 
true  the  direction  as  to  maintenance  applies  in  terms  to 
children  living  at  her  death ;  but  it  is  obvious  that  the 
direction  is  so  limited  only  because  the  testator  is  speak- 
ing of  them  as  supposed  minors  at  that  time.  It  cannot 
be  successfully  argued  that  it  was  necessary  that  a 
child  of  Anne  should  be  a  minor  at  her  death,  in  order  to 
bring  herself  within  the  gift ;  and  if  that  is  excluded, 
there  is  nothing  in  the  words  of  the  will  which  conflicts 
with  the  construction  contended  for  by  the  PlaintifF, 
and  much  that  requires  it :  but  when  the  clause  of  the 
will  is  read  which  describes  the  event  upon  which  the 
legacy  is  given  over  {a\  that  conclusion  is  satisfac- 
torily confirmed.  Upon  that  clause  it  is  manifest  that 
Anne  Ellem  and  her  children  were  to  take  whatever 
was  not  given  to  the  legatee  over.  The  life-interest  in 
Peter  Ellem  rather    confirms    this    construction    than 

(a)  Supra,  p.  690. 
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otherwise ;  for  it  explains  some  apparently  conflicting 
directions  in  the  will^  but  without  being  admissible  as  a 
ground  from  which  to  infer  that  the  gifts  to  the  children 
of  Anne  were  not  such  as  they  would  have  been^  if  no 
life-estate  were  given  to  Peter. 

The  bequest  to  Amelia  Oldham  and  her  children,  and 
I  may  add  the  contingent  bequest  of  3,000/.  reduced 
annuities  to  John  Lock^  Thomas  Taylor^  and  the  others, 
also  appear  to  me  rather  to  confirm  my  view  of  the 
question  in  this  cause ;  for,  although  in  these  cases  the 
legacies  are  given  over  in  case  of  the  deaths  of  the  lega- 
tees before  they  become  entitled  in  possession,  there 
is  a  substituted  bequest  to  their  issue  in  case  any  should 
die  leaving  issue,  a  provision  which  is  not  found  in  the 
bequest  now  in  question. 
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1847. 

Bradley 

V. 

Barlow. 
Judgment. 


STAHLSCHMIDT  v.  LETT. 

A  DEFENDANT  in  the  original  suit  having  become 
bankrupt,  his  assignees  were  brought  before  the  Court 
by  supplemental  bill,  and  a  decree  pronounced  at  the 
hearing.  The  Registrar,  before  passing  the  decree, 
suggested  that  the  bankrupt  ought  to  have  been  served 
with  the  subpoena  to  hear  judgment. 


Mr.  Freeling  mentioned  the  point,  and  submitted  that 
it  was  not  necessary,  and  had  not  been  the  practice  to 
bring  the  bankrupt  to  the  hearing,  all  his  interest  hav- 
ing passed  to  his  assignees.  Robertson  v.  Southgate  (a) 
was  mentioned. 


eth  and  1th 
July, 

Where  a  defen- 
dant becomes 
bankrupt  after 
the  institution 
of  the  suit,  and 
his  assignees 
are  made  par- 
ties  by  supple- 
mental bill,  it 
is  not  necessary 
to  bring  the 
bankrupt  to  the 
hearing,  by 
serving  him 
with  the  sub- 
poena to  hear 
judgment. 


(a)  Sapia,  p.  223. 
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Stahl- 

SCHMIDT 

9, 

Lktt. 


Jmdgmemt. 
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The  Vice-chancellor  said  it  was  not  neoeesary  to 
serve  the  bankmpt  ¥rith  the  subpoena  to  hear  judg- 
ment, his  estate  being  Tested  in  the  assignees.  One 
decree  was  made  in  both  suits.  If  the  all^ation  of  the 
bankruptcy  made  in  the  supplemental  bill,  and  admitted 
by  the  answer  in  that  suit,  were  untrue,  the  bankrupt 
would  not  be  prejudiced,  for  the  decree  was  in  that  case 
made  in  his  absence  and  would  not  bind  him. 


17M  July. 

Pending  a  re- 
ference of  title, 
ordered  upon 
motion,  in  a 
rait  for  specific 
performance, 
the  defendant 
cannot,  under 
the  lUth  Or- 
der of  May, 
1845,  dismiM 
the  bill  for  want 
of  prosecntion. 


COLLINS  V.  GREAVES. 

i:  UBLICATION  passed,  and  the  time  spedfied  in 
the  Order  CXIV.  s.  4,  of  May,  1845,  subsequently 
elapsed  without  proceedings. 


Mr.  RoUy  for  the  Defendant,  moved  to  dismiss  the 
bill  for  want  of  prosecution. 

Mr.  Matins  opposed  the  motion. 

It  appeared  that  the  suit  was  for  specific  performance 
of  a  contract  for  sale,  and  that  some  months  before  pub- 
lication passed  an  order  was  made  upon  motion,  referring 
it  to  the  Master  to  inquire  whether  a  good  title  could 
be  made  to  the  property  comprised  in  the  contract 


The  Yice-Chancellor  said  that  the  pendency  of 
the  order  of  reference  was  an  answer  to  the  motioiL 
Either  party  might  procure  a  report. 


Motion  refused,  with  costs. 


CASES  IN  CHANCERY.  597 

1847. 


WILLETTS  V.  WILLETTS.  23r(l  and  ^\it 

July. 

A  N  affidavit  of  the  service  of  an  order  did  not  describe  An  affidavit  of 
it  as  having  been  **  duly  passed  and  entered,"  which  is  ^  oTdw*of  Ui« 
the  usual  form  of  deposition.  ^?^',.™"*  ^ 

-^  state  that  inch 


order 

"  duly  paiaed 

and  entered." 


Mr.  Craig  asked  that  the  proof  of  service  might  be 
treated  as  effectual,  notwithstanding  the  omission.  The 
Registrars  differed  in  opinion  as  to  the  sufficiency  of  the 
affidavit  The  order  had  actually  been  duly  passed  and 
entered. 


The  Vice-Chancellor  said  that  he  should  be  go- 
verned by  the  practice  of  the  Court,  which  required  the 
affidavit  to  contain  the  averment  which  was  wanting  in 
this  case,  until  that  practice  was  altered  by  the  Lord 
Chancellor's  authority. 
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^^K^n*  MAJOR  t..  WARD. 

im  July. 

Stephen  took  a  JKiXCEPTIONS  to  the  Master's  Report,  in  a  vendor's 
^"'IS^from  8^*'  finding  that  a  good  title  could  be  made  to  a  tene- 
WiUimm,  his      ment  called  «  Old  Hall,"  and  three  acres  of  land  in  East 

father,  and  then 
mortgaged  the     Hendred. 
estate,  with  a 
power  of  sale 

on  default  of  One  objection  was,  that  due  notice  had  not  been 

mortgage  mo-  given  of  the  sale,  which  had  been  made  by  the  mort- 
wirtiin^threcr*'  8*^^  under  the  powers  contained  in  the  mortgage 
months  after      j^ .  ^nj  another  was,  that  an  allotment  of  conmion 

notice,  m  wnt-  •■  i       •         « 

ing,  given  to  land,  part  of  the  estate  described  as  having  been  al- 
heira,  aeca-  lotted  to  the  mortgagor  in  lieu  of  four  acres  of  common 
tors,  admims.    g^jj  j^^j    ^^  ^^^  shcwD  to  havc  been  allotted  to  him 

trators,  or  as-  ' 

signs,  or  left  at  in  lieu  of  the  four  acres  of  land  which  were  formerly 
usual  or  last       occupied  or  enjoyed  with  the  tenement  called   ''Old 

known  place  of    tt  ii  99 
ahode.    The        •"^^• 
conveyance  to 

miliam  wM  Th®  tenement  called  **  Old  Hall,"  and  four  acres  of 

afterwards  de-    arable  land,  dispersed  in  the  common  field  of  East  Hen" 

clared  void,  as  * 

against  the  ere-  dred^  belonging  to  the  said  tenement,  or  therewith 
Ham.  Some  usually  occupied  or  enjoyed,  and  an  acre  and  half  of 
wards  the*  arable  land,  also  in  the  said  common  field,  were  con- 
mortgagee  veyed  to  one  BecLsley  and  his  heirs,  by  a  deed  dated  in 

caused  the  no-  •'  ^  . 

tice  demanding  December,    1784.      Beasley  devised   the   premises  to 

a^led  to  the  WilUamy  his  son.     In  January,  1818,   William  Beasley ^ 

houLTwb^ch  *^^  ®^"*  mortgaged  the  property  in  fee  to  Mary  and 

was  the  last  Rebecca  Smith,  for  securing  400t  and  interest.     In  the 

known  place  of 

abode  of  Ste- 

phen !  and  the  mortgagee,  a  short  time  before  the  expiration  of  the  three  months,  entered 

into  a  contract  for  the  sale  of  the  property: — Held^  that  as  the  right  of  the  mortgagee 

under  the  power  of  sale  was  paramount  to  that  of  the  creditors  of  William,  the  notice  to 

Stephen  was  sufficient. 

That  such  notice  was  well  served  by  being  fixed  on  the  door  of  Stephen* a  last  known 
place  of  abode. 

That  the  contract  for  sale  of  the  property,  although  made  before  the  expiration  of  the 
notice,  was  not  therefore  invalid. 
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mortgage  deed  the  parcels  are  described  as  a  messuage 
or  tenement  in  East  Hendred^  called  Old  Hall,  with  the 
malt-house,  stable,  and  outbuildings  thereto  next  ad- 
joining, together  with  the  garden,  orchard,  and  plot  of 
arable  land  following ;  viz.  all  that  allotment  of  land 
adjoining  to  the  said  messuage  or  tenement,  containing 
by  admeasurement  3  acres  and  1  rood  (be  the  same 
more  or  less),  and  which  said  allotment  of  land  was  in 
part  by  the  award  of  the  commissioners  appointed  in 
and  by  an  act  of  Parliament  made  and  passed  in  the 
41st  year  of  Geo.  III.,  intituled  "  An  Act  for  dividing 
and  allotting  that  part  of  the  parish  of  East  Hendred 
called  Westmanside,  in  the  county  of  Berks^  allotted, 
awarded,  and  confirmed  unto  WiUiam  Beasley,  for  and  in 
lieu  of  four  acres  of  common  field  land,  and  which  said 
allotment  of  land  was  then  laid  down  in  meadow, 
fenced,  and  well  planted  with  trees. 


1847. 


Siatememt, 


In  1822,  Rebecca  Smith  died,  leaving  Mary^  and  Ann^ 
another  sister,  her  co-heiresses  at  law,  having  also  ap- 
pointed them  her  executors  and  residuary  legatees.  By 
a  settlement  made  upon  the  marriage  of  Ann^  in  Octo- 
ber, 1827,  one  moiety  of  the  400/.  secured  by  the  mort- 
gage of  1818,  with  other  property  of  Ann^  were  assigned 
to  trustees,  upon  the  trusts  of  the  marriage  settlement. 
By  indentures  of  July,  1828,  WiUiam  Beasley  further 
charged  the  property  with  100/.  in  favour  of  Mary 
Smith,  subject  to  the  400i  secured  by  the  prior  mort- 
gage. By  indenture,  dated  the  13th  and  14th  of  Sep- 
tember, 1833,  in  consideration  of  the  payment  of  the 
400/.,  and  lOOi  expressed  to  be  paid  by  Stephen  Beasley 
to  Mary  and  Ann  Smith,  the  property  was  conveyed  by 
the  mortgagor  and  mortgagees  to  such  uses  as  Stephen 
Beasley,  the  son  of  William,  should  appoint,  and  subject 
thereto  to  uses  to  bar  dower,  with  remainder  to  the 
use  of  Stephen,  his  heirs  and  assigns. 
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1^47.  Bt  iBdentsrcSy  dstad  dbe  23fd  and  24ih  of  Sqitem- 

ber,  1833,  Siepkem  Bemsiey  eouwrwed  the  mame  pmfeziy 
to  TkamoM  3li^9r,  the  FUnti^  in  fee,  bj  wwj  atwaarU 
gage,  to  seeoFe  500iL  and  intcfeet ;  and  it  wbb  bj  the 
mortgage-deed  provided  and  dedared,  that  in  caaede- 
fimk  ehoold  be  made  by  the  aaad  Stqtkem  BmAg,  his 
heirVy  ezecnton^  aihiMiiitfatiin^  or  an^ne^  in  pajmeot 
of  the  aaid  eoin  of  SOOL,  or  the  interest  tcft  the  aune, 
or  anj  part  thereof  icapecliidy,  oo  the  days  and  times 
theranbefeve  appointed  for  payment  theren  respoctive- 
ly  9  the  said  Thomuu  Major y  Mb  execatOTa,  administnr 
tors,  andaasigne,  Aoald  at  any  time  or  times  thereafter 
gire  notice,  in  writing,  to  the  said  ^epkem  Betuley,  his 
heirs,  execnton,  adminintnitOTB,  and  angnsi,  or  erase 
the  same  to  be  left  at  his  or  their  usoal  cfr  hst  known 
jdaoe  of  abode  or  residence,  reqoirii^  payment  of  tbe 
said  sum  of  500L,  and  the  interest  for  the  same;,  ctr  so 
moch  thereof  Te^KCtirely  as  should  then  remain  unpaid; 
and  if  the  said  SUpkem  Beadey,  his  hein;,  executors, 
administrators,  and  assigns,  should  make  a  further  de- 
fiiult  in  payment  of  the  same,  or  any  part  thereof^^for 
the  space  of  three  calendar  months  next  after  delhrery 
of  any  such  notice  as  aforesaid,  thai,  and  in  any  such 
case,  it  should  and  might  be  lawful  to  and  for  the  said 
TTumuu  Mc^,  his  heirs  and  assigns,  at  any  time  or 
times  thereafter  absolutely  to  sell,  convey,  or  dispose 
of  the  said  hereditaments  and  premises  thereby  ap- 
pointed, granted,  and  released,  or  intended  ao  to  be, 
either  entirely  and  altogether,  or  in  paicela,  by  public 
auction  or  private  contract,  or  partly  by  public  auction 
and  partly  by  private  contract,  to  any  person  or  persons 
willing  to  become  the  purchaser  or  purohaaera  thereof, 
for  such  price  or  prices,  or  such  aum  or  suma  of  money 
as  to  the  aaid  Thomas  Afoffor,  his  heirs  or  aaaigna,  should 
seem  proper,  ¥dth  full  power  and  liberty  to  purchase  in 
tbe  same  at  any  public  auction,  without  liability  fofc  any 
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loss  to  be  incurred  thereby ;  and  for  the  purpose  of  any  ig^j^ 
such  sale  or  sales  to  enter  into,  make,  and  execute  all 
such  contracts,  covenants,  and  agreements,  conveyances, 
assignments,  assurances,  deeds,  acts,  matters,  and  things, 
as  to  the  said  Thomas  Major  the  elder,  his  heirs  and  Siaitmeni. 
assigns,  should  seem  reasonable.  And  it  was  further 
agreed  and  declared,  that  all  such  contracts,  convey- 
ances, and  assurances,  made  or  executed  by  the  said 
Thomas  Major^  his  heirs  or  assigns  as  aforesaid,  with  or 
without  the  concurrence  of  Stephen  Beasley,  his  heirs  or 
assigns,  should  be  effectual  and  binding ;  and  that  the 
said  Thomas  Major  should  stand  possessed  of  the  mo- 
nies to  be  produced  by  such  sale,  upon  trust  to  pay  the 
costs  and  expenses  thereof; — the  said  sum  of  500L  and 
interest;  and  as  to  the  surplus,  upon  trust  for  Stephen 
Beasleyy  his  heirs,  executors,  administrators,  or  assigns. 
Thomas  Mc^  took  a  further  charge  of  150Z.  and  in* 
terest  on  the  same  property  in  October,  1833. 

The  indentures  of  the  13th  and  14  th  of  September, 
183J|j  whereby  the  property  was  conveyed  from  WiUiam 
tolMpA^n  Beasleyy  were,  by  a  decree  in  a  creditor's  suit, 
made  in  1840,  declared  to  be  void,  as  against  the  credi- 
tors of  William  Beasley. 

In  November,  1841,  Thomas  Major  claimed  to  be  a 
creditor  of  Stephen  Beasley  under  the  mortgage  for  the 
principal  and  an  arrear  of  interest,  making  together 
693^  lis,  6(L;  and  he  caused  a  notice,  dated  the  24th  of 
November,  1841,  to  be  prepared,  requiring  Stephen 
Beasley  to  pay  that  amount,  and  all  expenses,  on  or  be- 
fore the  expiration  of  three  calendar  months  from  the 
date  thereof,  which  was  the  24th  of  November,  1841, 
or  that  he  T/iomas  Major  should  proceed  to  a  sale  of 
the  premises  accordiug  to  the  powers  vested  in  him  by 
the  mortgage  deed.     This  notice  was  not  served  upon 
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Stephen  Beasley  otherwise  than  by  affixing  it  upon  the 
door  of  a  house,  alleged  to  have  been  his  last  known 
place  of  abode.  On  the  18th  of  November,  1841, 
before  the  time  mentioned  in  the  notice  had  expired, 
Thomas  Major  entered  into  the  contract  for  the  sale  of 
the  property  to  the  defendant  at  the  price  of  TOOil, 
which  contract  was  the  subject  of  the  suit. 


Argmmetit* 


Mr.  Lee  and  Mr.  Heat^fieldy  for  the  defendant, 
argued,  that  after  the  invalidity  of  the  oonveyanoe  to 
Stephen  was  declared  by  the  Court,  the  notioe  to  Stephen, 
even  supposing  it  to  be  well  served,  would  be  unavail- 
ing, inasmuch  as  the  creditors  of  fFilHam,  and  not  Ste^ 
phen,  were  the  parties  entitled  to  the  surplus  proceeds: 
the  power  of  sale,  therefore,  had  not  arisen,  and  the  ade 
could  not  be  sustained.  They  contended  also,  that  the 
title  to  the  allotment,  under  the  indosure  act,  was  de- 
pendent upon  the  title  to  the  lands  in  respect  of  which 
it  was  allotted,  and  that,  therefore,  it  was  necessaiy,  as 
a  preliminary  step,  to  identify  the  particular  lands  in 
respect  of  which  the  allotment  was  made,  and  shewliiat 
there  was  a  good  title  to  those  lands  in  the  party  from 
whom  the  title  to  the  allotment  was  derived:  Hodgkinr 
son  V.  Cooper  {a). 


Mr.  Malins  and  Mr.  fFelford,  for  the  Plaintiff. 


Judgment.       ViCE-  CHANCELLOR :  — 

After  disposing  of  other  objections, — 

With  reference  to  the  objection  of  the  insuffidency 
of  the  notice,  it  was  said,  that  after  the  decree  in  the 

(a)  9  Bear.  804. 
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creditors*  suit,  declaring  the  conveyance  to  Stephen  void 
as  against  the  creditors  of  William^  it  was  not  enough 
that  Stephen  Beasley  should  be  served,  but  that  the 
creditors  of  WilUam  Beasley y  in  whose  favor  that  decree 
was  made,  should  also  have  been  served.  It  is  admitted 
that  the  mortgage  to  Majory  and  the  power  of  sale  con- 
tained in  it,  were  unafiected  by  that  decree.  The  posi- 
tion of  the  parties  is,  in  fact,  somewhat  anomalous. 
The  creditors  of  WiUiam  claim,  not  under,  but  para- 
mount to,  Stephen,  There  is  no  privity  between  Wil" 
liam  Beaslet^s  creditors,  and  StepheiCs^  and  those  who 
claim  under  Stephen.  But  the  title  of  Majors  who 
claims  under  Stephen^  is  paramount  to  that  of  the  credi- 
tors of  William.  The  creditors  of  William  in  such 
circumstances  may  have  a  right  to  redeem,  and  a  right 
to  require  Major  to  account  for  the  proceeds  of  the  sale, 
but  (not  claiming  under  Stepfien)  they  have  no  right  to 
interfere  with  the  power  of  sale  vested  in  Mqfor,  and 
which  his  contract  with  Stephen  gave  him.  Assuming,' 
then,  that  Stephen  was  the  only  person  to  whom  it  was 
necessary  that  notice  should  be  given, — ^was  the  act, 
done,  in  the  present  case,  sufficient? — I  think  it  was. 
The  power  of  sale  in  the  mortgage  deed  made  a  notice 
left  at  the  last  known  place  of  residence  of  Stephen^ 
sufficient,  and  if  Stephen  left  that  place  vacant,  and  the 
door  closed,  I  think,  as  against  him,  which  (in  my  view 
of  the  case)  is  the  only  question,  affixing  the  notice  on 
the  door  was  sufficient,  at  least  to  throw  the  onus  on 
the  other  side  of  shewing  that  something  more  should 
have  been  done,  or  why  that  which  has  been  done  is 
insufficient? 


1847. 


Judgment* 


It  was  also  argued,  that  evidence  should  have  been 
given  that  Stephen  Beasley  was  actually  living,  when 
notice  was  affixed  on  the  door.  Upon  the  facts  which 
are  before  me  I  think  not — The  common  presumption 


VOL.  v. 


TT 


H.W. 


604 


CASES  IN  CHANCERY. 


1847. 


Judgment* 


is,  that  life  oontinuefl ;  and  there  is  no  suggestion  heie^ 
that  any  ground  exists  for  supposing  Stephen  to  have 
been  dead. 

The  next  ground  of  objection  was,  that  the  agree- 
ment for  sale,  being  before  the  expiration  of  the  period 
fixed  by  the  notice,  the  sale  was  void. — I  do  not  give 
any  opinion  how  it  would  be,  if  an  undervalue  or  any 
special  circumstance  were  suggested,  calculated  to  im- 
peach the  sale.  But  here  the  question  is  put  in  the 
abstract, — that  a  mortgagee  with  a  power  of  sale  may 
not, — a  day  before  the  power  of  sale  is  to  arise, — make 
a  conditional  agreement  with  a  purchaser  that  he  shall 
have  the  estate  at  an  agreed  price,  if  the  mort^afi^or  do 

an  agreement  is,  ipso  factor  void. 


Id  1784,  a  oer- 
taiD  tenomeot 
and  four  acres, 
and  one  acre 
and  a  half  of 
land  dispersed 
in  the  common 


The  next  question  is,  with  respect  to  the  allotment 
Now  the  allotment  is  not  in  respect  of  a  right  of  com- 
mon appurtenant  to  other  lands.     If  so  the  title  to  the 
other  lands  would  be  material.     But  this  is  an  allot- 
fieW  of^"  were  ™®^^  ^y  way  of  substitution  for  four  acres  of  lands  in 
conveyed  to  the  the  common.     If  the  title  be  good  to  the  foiur  acres  for 

party  under  ^  ...  . 

whom  the  which  substitution  is  made,  the  title  to  the  substituted 

In  1818,  the  acres  is  good  also.  Now  the  title  to  the  four  acres  and 
devisee  of  the     ^he  One  and  a  half  acre  would  be  clearly  s^ood  by  the 

same  party  con-  ^  ^  ^ 

veyed  the  tene-  effect  of  time.     The  theory  on  which  the  objection  is 

allotment  of  founded,  therefore,  must  be  that  the  four  acres,  in  re- 

as  conSSng  spcct  of  which  the  allotment  was  made,  were  other  four 

three  acres  and  acres  than,— and  not  included  in, — those  in  the  deed  of 

one  rood,  al- 
lotted to  the       1784.     If  upon  inspection  of  the  award,  it  appeared 

an  act  passed      that  the  whole  of  the  comm(m-lands  were  not  allotted, 

in  1801,  for  en* 
clnsing  part  of 

the  parish  of  ^.,  in  lieu  of  five  acres  af  common  field  lands.  The  estate  was  contracted 
to  be  sold  in  1841 : — Held^  that  in  the  absence  of  any  proof  that  the  whole  of  the  com- 
mon lands  in  A.  had  not  been  alloted,  or  that  any  other  allotment  had  been  made  to 
the  same  party,  the  Court  would  assume  that  the  allotment  had  been  made  in  sabstitation 
of  the  common  lands  comprised  in  the  deed  of  1784. 
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or  that  any  other  allotment  was  made  to  William  Beasley^ 
a  question  might  possibly  have  been  raised  on  the  point. 
But  in  the  absence  of  some  evidence  to  raise  the  ques- 
tion, I  cannot  presume,  which  in  effect  I  am  called  up- 
on to  do, — that  WilKam  Beasley^  between  the  year  1784 
and  the  time  of  the  award,  had  parted  with  the  common 
land  which  he  had  in  the  year  1784,  and  that  the  four 
acres,  in  respect  of  which  the  allotment  was  made,  were 
not  the  same  as  those  comprised  in  the  deed  of  1784.  I 
think  the  objection  cannot  be  sustained. 
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LETTS  V.   THE  LONDON  AND  BLACK-  mh,\^h,^ 

WALL  RAILWAY  COMPANY.  mh  January. 


A 


bill  for  tithes,  by  the  rector  of  St,   Olave,  Hart  An  act  for 
Streety  in  the  city  of  London.     The  tithes  were  payable  waycnabl«rthc 
by  or  claimed  from  the  defendants  under  the  provisions  company  to 

y  ^  ^  '^  pull  down  the 

of  an  act  of  Parliament  (a),  enabling  them  to  remove  cer-  tonaes  of  a 

parish  in  the 
city,  and  pro- 
vided for  the  indemnity  of  the  rector  in  respect  of  his  right  to  the  tithes  of  2$.  9d.  in  the 
pound  on  the  removed  buildings,  by  enacting  that  the  company  should  pay  the  rector 
tithes  in  respect  of  the  houses  removed,  according  to  the  last  assessment  thereof  to  Lady. day 
preceding,  equal  to  the  loss  sustained  by  the  want  of  occupiers  owing  to  such  removal, 
until  new  houses  or  other  buildings  should  be  erected  of  such  annual  value  that  the  tithes 
payable  thereon  should  be  equal  to  the  tithes  payable  on  the  buildings  removed,  such 
payments  to  diminish  in  proportion  to  the  yearly  sums  actually  payable  for  tithes  on  the 
aew  building^.  The  company  pulled  down  houses,  on  some  of  which  the  tithes  of  2».  9d. 
in  the  pound  were  paid  on  the  full  annual  value, — on  others  of  which  the  same  had  been 
paid  by  agreement  between  the  rector  and  the  occupier,  at  less  than  the  full  annual 
▼slue — and  several  on  which  the  tithes  had  been  wholly  or  partly  remitted  by  the  rector 
for  the  sake  of  harmony. 

Held,  that  the  rector  was  not,  under  the  railway  act,  entitled  to  tithes  from  the  com- 
pany according  to  the  value  at  which,  the  property  removed  was  assessed  to  the  poor-rate. 

That  the  rector  was  entitled  to  tithes  from  the  company  according  to  the  annual  value 
at  which  the  property  removed  had  been  last  fixed  by  agreement  between  the  rector  and 
ike  occupier. 

That  where  no  agreement  was  proved  to  have  been  made  between  the  rector  and  oc- 
ctopier,  the  sum  last  collected  as  tithes  should  be  taken  as  representing  2r.  9d.  in  the  pound 
on  the  annual  value  of  the  buildings. 

(a)  2  &  3  Vict.  c.  xcv.,  (August,  1889). 

T  T  2 
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1847.        tain  dwelling-houses  and  bnildings  in  the  parish,  for  the 

£^^        purpose  of  making  the  railway.     The  houses  which 

V-  were  taken  down  by  the  Defendants  were  subject  to 

LONDOK  AND  ^  ,  ill 

Blackwall  tithes,  at  the  rate  of  2i.  9dl  in  the  pound,  under  the 
RailwatCo.  gt^tui^  37  jj^n.  8,  c.  12  (a>  The  rdlway  act  (s.  33) 
Staiememi.  foj.  indemnifying  the  rectors  of  the  several  parishes 
of  AUhallaws  Barking,  St  Olave  Hart  Street,  and  AH- 
kaBaws  Staining,  Mark  Lane,  and  the  imprc^riators 
of  the  rectories  and  tithes  of  the  parishes  of  SL  Bato^ 
witkout  Aldgate,  and  AUkaUows  Staining,  Mark  Lane, 
their  respective  successors,  heirs,  and  assigns,  against 
such  loss  as  might  otherwise  accrue  to  them  respec- 
tively, by  reason  of  taking  down,  or  using  for  the  pur- 
poses or  under  the  powers  of  the  act,  any  houses  or 
other  buildings  in  the  siud  parishes,  any  or  either  of 
them,  enacted,  that,  after  the  occupier  or  occupiers 
of  any  of  the  houses  or  other  buildings  to  be  taken 
down  for  the  purposes  or  imder  the  powers  of  the 
act,  within  the  said  parishes,  any  or  either  of  them, 
should  have  quitted  the  possession  thereof,  in  pursu- 
ance of  the  act,  or  in  pursuance  of  any  notice  or  no- 
tices to  be  given  or  lefl  for  that  purpose,  under  the 
powers  or  provisions  of  the  act,  and  in  the  meantime, 
and  until  new  houses  or  other  buildings  should  be 
erected,  completed,  and  occupied  on  the  ground  which 
should  be  cleared  under  any  of  the  provisions  of  the 
act,  within  the  said  parishes,  any  or  either  of  them, 
or  on  some  part  thereof,  of  such  an  annual  rent 
or  value  that  the  tithes,  or  yearly  sums  of  money  by 
way  or  in  lieu  of  tithes,  for  the  time  being  actually 
payable  for  such  new  houses  or  other  buildings,  should 
be  fully  equal  to  the  tithes,  or  yearly  sums  of  money 
by  way  or  in  lieu  of  tithes,  payable  for  the  houses  or 
other  buildings  so  for  the  time  being  quitted  by  the 

• 

(a)  See  4  Hare,  172. 
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occupiers  thereof,  as  aforeaaid,  within  the  said  parishes, 
any  or  either  of  them, — the  tithes  or  yearly  sums  of 
money,  or  customary  payments  in  lieu  of  tithes  payable  *• 

in  respect  of  the  houses  or  other  buildings  within  the  Blackwall 
sud  parishes,  any  or  either  of  them,  which  should  be  ^"'^^^ 
60  quitted,  as  aforesaid,  (according  to  the  last  assess-  Staiemmi. 
ments  thereof  to  the  25  th  day  of  March  then  last),  or 
annual  sums  of  money  equal  to  the  loss  in  tithes,  or 
fnuns  of  money  or  customary  payments  in  Keu  of  tithea, 
which  the  said  rectors  and  impropriators,  their  respec- 
tive  successors,  heirs,  or  assigns,  might  sustain  by  the 
want  of  occupiers  in  or  by  the  taking  down  of  such 
houses  or  other  buildings  respectively,  estimated  as 
aforesaid,  should  be  paid  and  payable  to  the  sidd  several 
rectors  and  impropriators,  their  respective  successors, 
heirs,  and  assigns,  out  of  the  monies  to  be  applied  for 
the  purposes  of  the  act,  dear  of  all  taxes  and  deduc- 
tions, at  the  four  most  usual  feasts  or  days  of  payment 
in  every  year  (that  is  to  say)  the  25th  day  of  March, 
the  24th  day  of  June,  the  29th  day  of  September,  and 
the  25th  day  of  December,  by  equal  payments  in  each 
year,  the  first  payment  thereof  respectively  to  be  made 
on  such  aforesaid  feast  days  as  should  first  and  next 
happen  ailer  the  occupier  or  occupiers  of  any  of  such 
houses  or  other  buildings  in  the  said  parishes,  any  or 
either  of  them,  should  have  quitted  the  same  as  aforesaid ; 
and  such  sum  and  sums  of  money,  to  be  paid  and  made 
good  as  aforesaid,  should  diminish  in  proportion  to  the 
tithes  or  yearly  sums  of  money  by  way  or  in  lieu  of 
tithes,  which  should  for  the  time  being  be  actually  pay- 
able for  new  houses  or  other  buildings  erected,  com- 
pleted, and  occupied  on  ground  which  should  be  so 
cleared  within  the  stud  parishes,  any  or  either  of  them, 
as  aforesaid. 

The  railway  company  cleared  a  space  of  ground  in  the 
parish,  uix)n  which  there  were  upwards  of  thirty  houses. 
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1847.        which  altogether  were  assessed  to  the  poor*rate  at  the 

£^^J^      sum  of  £2978.     The  amount  which  had  been  recdved 

^'  by  the  rector  upon  the  houses  so  taken  by  the  company 

London  and       ''  "^  i 

Blackwall  had  not  been  regulated  by  the  assessment  to  the  poor* 
1      '  rate,   but  by  agreement  or  arrangement  between  the 

Siatemenf.  rector  and  the  occupiers ;  the  bill,  however,  alleged,  that 
the  assessment  to  the  poor-rate  hjid  been  usually  re- 
sorted to  in  making  such  arrangement.  Upon  four 
houses  in  the  parish,  occupied  or  used  by  corporate 
or  public  bodies,  the  rector  had  received  the  tithes  (^ 
28.  9(L  in  the  pound  at  the  full  annual  value :  upon 
others  of  the  houses,  for  the  sake  of  harmony  and  good 
wiU,  the  rector  had  received  less  than  the  annual  value, 
or,  as  he  stated  by  his  bill,  had  either  wholly  or  partially 
remitted  the  payments  due  to  him. 

The  bill  prayed  a  declaration  by  tlie  Court,  that  the 
Plaintiff  and  his  successors  were  entitled  to  receive 
from  the  company,  in  respect  of  all  the  houses  which 
they  had  so  taken,  tithes,  or  annual  sums  by  way  of 
tithes,  after  the  rate  of  2«.  9(L  in  the  pound  on  the  an- 
nual values  of  such  premises,  according  to  the  last  as- 
sessment lip  to  the  25th  of  March,  1839,  by  agreement 
between  the  rector  and  occupier,  or  else  according  to 
the  last  assessment  to  the  poor-rate  up  to  the  same 
time,  such  tithes  or  annual  sums  to  commence  firom  the 
quarter  day  next  preceding  the  time  when  the  pre- 
mises were  taken  by  the  company,  subject  to  the  de- 
duction of  such  sums  as  should  be  payable  for  tithes 
by  the  occupiers  of  the  premises  which  were  still  left 
standing,  and  of  a  new  house  and  part  of  a  house  which 
had  been  built,  and  of  any  other  new  houses  or  build- 
ings which  should  at  any  future  time  be  built  and  oc- 
cupied upon  the  ground  which  had  been  cleared  by  the 
company.     The  bill  prayed  that  an  account  might  be 
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taken  of  the  tithes  according  to  such  declaration,  and 
that  the  company  might  be  decreed  to  pay  to  the  Pliun- 
tiff  the  amount  which  ehould  be  found  due  upon  such  ac- 
count. And  the  bill  also  prayed  that  in  case  it  should 
appear  to  the  Court,  that  the  ndlway  warehouses  and 
works  constructed  by  the  company  on  the  ground  so 
cleared,  were  tithable  premises  '^  erected,  completed, 
and  occupied,"  within  the  meaning  of  the  act  (2  &  3 
Vict.),  and  that  by  such  erection  the  annuid  compen- 
sation by  the  loss  of  tithes  had  been  determined,  then 
that  it  might  be  declared  that  the  Plaintiff  and  his  suc- 
cessors were  entitled  to  tithes  at  25.  9d.  in  the  pound 
on  the  annual  value  of  such  warehouses  and  works,  and 
that  an  account  might  be  taken,  and  payment  made 
accordingly. 
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There  was  a  cross  bill  by  the  company  against  the 
rector. 


Mr.  Romilly  and  Mr.  Prescott  White^  for  the  Pl^tiff.      Argument. 

Mr.  Wood  and  Mr.  Belly  for  the  Company. 

The  arguments  will  sufficiently  appear  in  the  judg- 
ment. The  case  of  Vivian  v.  Cochrane  (a),  and  several 
of  the  cases  there  cited  were  referred  to,  and  also 
M^Dougall  v.  Punier  (J). 


Vice-Chancellor  : — 

Having   been   requested  by  the  counsel  for  both     Judgmmu. 
parties  to  state  my  opinion  on  the  construction  of  this         """ 
act,  I  will  not  refuse  to  do  so;  but  I  think  it  right  in  the 


(a)  4  Hare,  167. 


{b)  4  Bligh,  N.  S.  433. 
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first  instance  to  state,  that  I  am  willing  to  give  either 
party,  if  they  now  desire  it,  a  case  for  the  opinion  of  a 
court  of  law. 

The  Plaintiff  is  the  rector  of  SL  Olave,  Hart  Street, 
and  the  Defendants  are  the  Blackwall  Bailway  Com- 
pany. By  a  decree  passed  in  1545,  the  Plaintiff  is 
entitled  to  2s.  9d.  in  the  pound  upon  the  annual 
value  of  all  houses  in  the  parish  of  St.  Olave,  Mart 
Street,  in  lieu  of  tithes.  The  Defendants,  under  the 
powers  of  their  act>  have  purchased  or  taken  thirty- 
three  houses  within  the  parish,  and  the  question  is^ 
what  payment  they  are  bound  to  make  to  the  rector 
in  respect  of  those  houses.  The  answer  to  this  de- 
pends upon  the  construction  of  the  33rd  section  of 
the  statute  2  &  3  Vict.  c.  xcv.  [His  Honor  stated 
the  words  of  the  act.]  The  Plaintiff  admits  that 
he  did  not  collect  2s.  9d.  in  the  pound  upon  the  an- 
nual value  of  any  houses  in  the  parish,  except  upon 
four  occupied  by  corporate  or  public  bodies,  and  that 
upon  these  four  25.  9^  in  the  pound  had  been  paid 
upon  the  annual  value  agreed  upon  between  himself 
and  the  occupiers.  The  Plaintiff  says,  that,  for  the 
sake  of  harmony  and  good  will  between  himself  and  his 
parishioners,  he  had  remitted  part  of  the  2s.  del  in  the 
pound  upon  the  value,  but  that  such  remission  was  a 
voluntary  act  on  his  part,  and  not  the  result  of  a  bind- 
ing agreement,  and  he  claims  to  be  entitled  to  the  full 
sum  of  2s.  9d.  The  Defendants,  on  the  other  hand, 
insist,  that  the  annual  sum  actually  collected  by  the 
rector  represents  the  assessments  intended  by  the 
Legislature  in  the  clause  of  the  act,  which  has  been 
mentioned. 


The  first  question  is,  what  is  meant  by  the  word  *' as- 
sessments?"   And  here  it  may  be  observed,  that  the 
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Flidntiff  has  not  proved  any  aaflenmeiit  by  agreement^  1847. 
except  upon  the  four  houses  enumerated  above^  and  lbttb 
four  others,  which  I  shall  presently  mention.    On  the    ,      *' 

,     ,      ,  *      ,    London  and 

part  of  the  Plsuntiff  it  has  been  argued,  that  the  wcxd    Bi«ackwaix 

*^  assessments  "  refers  to  the  assessment  for  the  relief  of         

the  poor,  as  a  means  of  measuring  the  annual  value,      J^^^dgmeni. 
and  that  2s.  9d.  in  the  pound  ought  to  be  calculated 
upon  that  assessment,  in  the  case  of  each  house  taken 
by  the  company.     To  that  argument  I  cannot  acoede, 
unless  there  is  nothing  else  in  the  nature  of  an  assess- 
ment relating  to  the  tithest,  by  which  the  word  "  assess- 
ments "  in  the  act  can  reasonably  be  satisfied.    Now  it 
appears  to  me,  that  the  act  did  not  find  the  rights  of 
the  parties  in  this  state,  but,  on  the  contrary,  that  there 
existed  before  and  at  the  time  this  act  of  Parliament  was 
passed,  that  which  the  legislature  must  have  intended  to 
describe  by  the  word  '^  assessments."    The2«.  9d.  in  the 
pound  given  by  the  decree  of  1545  was  a  fixed  quantity, 
and  the  charge  to  which  each  occupier  was  liable  de- 
pended upon  the  annual  value  of  his  house,  and  when 
this  value  was  determined  by  agreement  or  otherwise 
(for  I  do  not  rely  on  the  fact  of  there  having  been 
agreements),  but  when  the  annual  value  of  the  house 
was  determined  by  agreement  or  otherwise,  as  it  must 
have  been  to  enable  the  rector  to  claim  anything,  the 
amount  of  the  charge  so  determined  would  answer  the 
word  ^^assessments"  in  the  act  of  Parliament  with  suf- 
ficient accuracy  to  satisfy  me,  that  I  may  adopt  it  as  the 
meaning  of  the  act, — and  I  should  not  be  justified  in 
saying,  that  because  there  happens  to  be  an  assessment 
to  the  relief  of  the  poor,  which  may  appear  to  be  a  eon- 
Yonient  mode  of  ascertaining  the  vahie,  that  that  was  the 
assessment  intended  by  the  act. 

If  there  had  exiated  in  writdngan  agreed  annual  value 
of  all  the  houses  in  the  parish,  and  2«,  9d.  had  been 
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1847.        charged  upon  it,  no  one  would,  I  thinks  question  the  con- 

"^^^^^      elusion  I  have  come  to,  and  so  far  I  entertain  no  doubt 

«^«  I  do  not,  however^  mean  to  say,  that  an  ainreement  be- 

LONDON  AND  i.  ^^^  i  i 

Blackwall    tween  the  parties  to  take  the  poor-rate  as  an  eyidenoe 
iLWAT     .  ^f^Q  actual  value  of  the  houses  (if  such  agreement  had 
J^^d^mmi.     exbted)  might  not  have  been  binding. 

The  next  question  is  one  of  more  difficulty.  The 
collector  is  examined.  The  collector's  books  and  also 
some  receipts  dgned  by  him  for  the  annual  sums  col- 
lected by  him  for  the  use  of  the  rector  are  produced. 
It  is  proved  in  the  cause  (taking  the  evidence  as  cre- 
dible) that,  as  to  the  four  houses  I  have  mentioned, 
2s.  9d  in  the  pound  was  collected  upon  the  agreed 
annual  value  of  the  houses.  It  is  also  proved  in  evi- 
dence, though  not  stated  in  the  bill,  that  as  to  other 
four  of  the  houses  taken  by  the  company,  the  rector 
and  the  occupiers  had  come  to  an  agreement,  which 
agreement  was  subsisting  on  Lady-day,  1839.  An  ob- 
servation occurs  upon  this,  which  I  will  make  in  pass- 
ing,— the  bill  alleges,  that  wherever  there  was  a  change 
of  occupation,  there  was  a  new  agreement  come  to 
between  the  parties.  Upon  the  point  as  to  these  houses, 
it  might  have  been  a  question,  (I  do  not  mean  to  dedde  it 
now),  whether  the  Defendants  might  not  be  entitled  to 
an  inquiry.  But  the  Defendants  filed  a  cross  bill 
against  the  Plainti£P,  and  the  Plaintifi^  in  answer  to 
that  bill,  specified  these  four  houses,  as  houses  upon 
which  this  agreement  had  been  come  to.  There  being 
a  general  allegation  of  this  agreement,  the  evidence 
would  be  admissible  under  it;  and  as  the  cross  bill  has 
given  the  Defendants  information  as  to  these  particular 
houses,  it  does  not  appear  to  me  that  the  case  is,  in  that 
respect,  in  any  difficulty.  Upon  these  four  houses  the 
collector  says,  that,  by  the  direction  of  the  rector,  he 
collected  less  than  2i«  Qd.^  and  the  same,  according  te 
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Ills  evidence,  is  true  with  respect  to  all  the  other  houses, 
except  the  four  first  adverted  to,  and  except  also  the 
collector's  own  house,  and  the  houses  of  very  poor  and 
indigent  persons.  He  says  that  this  was  done  to  pre- 
serve harmony  and  good  will  in  the  parish,  and  that 
there  was  no  agreement  whatever  between  the  rector 
-and  the  occupiers,  whereby  the  rector  was  precluded 
from  demanding  the  full  sum  of  2^.  9d.  in  the  pound. 
In  each  case  the  rector*s  books  have  been  produced,  and 
those  books  shew,  that  sums  less  than  2s,  9d.  in  the 
pound  on  the  annual  value  were  collected  up  to  the 
time  when  the  houses  were  taken  by  the  company. 
The  Defendants  have  contended,  that  the  sums,  ap- 
pearing by  the  rector's  books  to  have  been  demanded 
and  paid,  are  to  be  taken  as  the  ^^assessments"  men- 
tioned in  ttb  act.  Now,  with  that  argument  I  do  not 
agree.  Take  the  case  of  the  houses,  as  to  which  the 
annual  value  was  agreed  upon.  Why  should  not  the 
rector  be  allowed  to  claim  his  2s.  9(L  in  the  pound  upbn 
those,  as  against  the  company:  the  agreement  as  to 
the  annual  value  being  proved, — the  2^,  9dL  being 
given, — and  the  reason  for  remitting  the  difference 
being  also  proved  ? 
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I  pointed  out,  during  the  progress  of  the  cause,  what 
appeared  to  me  to  be  the  di£Bculties  of  the  Defendants' 
argument.  If  this  part  of  their  ai^ument  is  sound, 
the  defendants  might  build  upon  the  ground  less  than 
the  former  number  of  houses,  but  of  the  same  an- 
nual value,  and  might  require  the  rector,  according  to 
the  terms  of  the  act,  to  exact  the  full  sum  of  2s.  9<£ 
in  the  pound  upon  the  annual  value  of  the  houses 
so  built,  and  might  tell  him  that  his  daim  upon  the 
company  was  satisfied  so  soon  as  the  aggregate  amount 
of  2s.  9d.  to  be  exacted  upon  those  newly  built  houses 
should  equal  the  amount  of  the  annual  sums,  (leos 
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1847.         than  2s.  9d.  in  the  pound),  to  which,  by  reason  of  his 

l^^!^      indulgence,  he  had  been  in  the  habit  of  limiting  his 

V*  collections.    Suppose,  in  order  to  explain  this, — that  one 

London  and  ii.*  •  -ji* 

Blackwall    of  those  schemes  which  were  at  one  time  agitated  for 

*  making  a  great  central  metropolitan  station  were  to  re- 

Judgmeni.  ceive  the  sanction  of  the  l^islatuie,  and  that  half  this 
parish  were  to  be  taken :  if  the  rector  had  been  ac- 
customed to  take  half  his  due  on  the  houses  removed, 
and  the  argument  of  the  Defendants  were  to  prevail, 
the  consequence  would  be,  tiiat  the  raUway  company, 
having  pulled  down  half  the  houses  in  the  parish,  might 
rebuild  half  as  many  houses  as  they  had  taken,  but  of 
the  same  annual  value  as  the  houses  pulled  down,  and 
they  might  then  tell  the  rector  to  charge  lus  2s.  dd.  in 
the  pound  on  a  diminished  number  of  houses,  and  exact 
his  full  due  without  indulgence  or  remissiodil  and  might 
contend  that  he  was  no  sufferer,  for  arithmetically  he 
would  obtaia  the  same  annual  income  as  he  had  been 
content,  for  the  sake  of  preserving  harmony  with  his 
parishioners,  to  take  before. 

I  give  entire  credit  to  the  collector's  evidence  on  this 
lK)int.  It  corresponds  with  the  nature  of  the  resistance 
which  unfortunately  is  so  oflen  made  to  the  claims  of 
the  clergy,  and  with  the  concessions  which  are  so  fre- 
quently made  for  the  sake  of  harmony  and  good  wilL 
I  should  observe  in  confirmation  of  this  view  of  the  case, 
that  the  legislature  in  the  long  parenthetical  ckuise 
commencing  with  the  words,  "and  in  the  meantime," 
and  ending  ^^  within  the  said  parishes  or  any  or  either  of 
them,"  and  indeed  the  argument  of  the  Defendants^ 
treats  the  2s.  9d.  in  the  pound  as  the  due  of  the  rector 
in  favour  of  the  company,  who  may  oblige  him  to  exact 
that  sum  from  others; — and  yet,  by  the  argument,  I 
am  now  asked  to  reject  that  view  in  favour  of  the  com- 
l)any  on  their  interpretation  of  the  word  ^'  assessmentSi'' 
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It  does  not  appear  to  me,  that  the  Defendants'  interpre-  1847. 
tation  of  that  word  would  answer  the  object  of  the  legis-  lbtts 
lature,  which  was  to  indemnify  the  rector  agunt  loss.        _       ^' 

'  .^  "o  London  and 

Blackwall 
r\  1  -ri  •  ^i»x/»    Railway  Co. 

One  other  argument  I  have  to  notice  on  this  part  ol         

the  case.  Certain  receipts  have  been  produced,  signed  ^^tr"^^' 
by  the  collector,  (who  represented  the  rector),  which 
were  given  by  him  to  persons  who  had  paid  their  tithes; 
these  receipts  purport  to  be  for  sums  due;  and  if 
literal  effect  be  given  to  the  words,  it  would  appear  as 
if  those  were  the  sums  assessed  according  to  law,  and 
that  the  rector  was  by  agreement  precluded  from  de- 
manding more.  In  point  of  evidence  these  are  mere 
printed  receipts  in  a  common  form,  and  the  ai^ument 
founded  upon  them  goes  directly  to  contradict  the  tes- 
timony of  tiie  collector.  It  does  not  appear  to  me, 
that  these  receipts  in  a  common  form  can  be  taken  to 
countervail  that  evidence,  which  I  see  no  ground  to 
question. 

As  far  as  the  case  applies  to  the  four  houses,  the 
value  of  which  the  collector  says  has  been  determined 
by  agreement, — not  deciding  whether  that  evidence  is 
satbfactory,  until  I  know  whether  any  inquiry  upon 
the  point  is  asked, — ^it  appears  to  me  that  the  Pltuntiff 
has  a  right  to  have  it  considered  that  2^.  M.  in  the 
pound  was  the  sum  actually  due  on  those  houses. 
With  respect  to  the  other  houses,  as  to  which  no  an- 
nual value  has  been  proved,  I  think  I  must,  as  to  them, 
say  that  there  has  been  no  assessment,  or  I  must  pre- 
sume that  the  sums  actually  collected  represent  the 
proper  assessments.  Looking  at  the  evidence  of  the 
collector,  I  think  I  may  take  it  that  there  was  an 
agreed  annual  value, — that  that  agreed  annual  value 
cannot  now  be  proved, — and  that  the  sums  actually 
collected  must  be  taken  for  this  purpose  to  be  the  sums 
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doe  according  to  the  agreement.  Upon  these  several 
points  the  parties  may^  if  they  think  proper^  take  a 
case  for  the  opinion  of  a  court  of  law. 


Decree.  This  Court  doth  declare,  that  the  Rev.  John  LettSy  the  Plain- 
tiff,  &c.,  i»  entitled,  suhject  to  the  deductions  hereinafter  men- 
tioned, to  he  paid  tithes  after  the  rate  of  2s.  9J.  in  the  pound  on 
the  annual  values  of  houses  and  other  huildings  taken  hy  the 
Defendants,  the  London  and  BlackwM  Railway  Company,  as 
such  annual  values  had  heen  agreed  on  hetween  the  rector  for 
the  time  heing  of  the  parish  of  St.  Olave^  Hart  Street,  in  the  city 
of  London^  and  the  respective  occupiers,  for  the  time  last  hefore 
Lady-day,  1839.  And  it  is  ordered,  that  it  he  referred  to  the 
Master,  &c.,  to  inquire  and  state,  &c.  what  houses  and  other 
huildings  have  heen  taken  hy  the  Defendantsy  the  London  and 
BlackwaU  Railway  Company,  and  the  annual  values  thereof 
respectively,  according  to  such  last  agreements  afittwaid ;  and  in 
case,  as  to  any  of  the  said  houses  and  other  huildings,  no  such 
agreement  as  aforesaid  shall  he  proved  to  have  heen  entered  into, 
then,  as  to  each  of  such  last-mentioned  houses  and  huildings,  it 
is  ordered,  that  the  said  Master  do  take  the  annual  sum  last 
collected  by  way  of  tithe  thereon  as  representing  two  shillings 
and  ninepence  in  the  pound  on  the  annual  value  thereof.  And 
it  is  ordered,  that  the  said  Master  do  take  an  account  of  what  is 
due  to  the  Plaintiff  from  the  said  Defendants,  the  London  and 
BlackwaU  Railway  Company,  for  tithes,  having  regard  to  the 
declaration  and  inquiries  aforesaid.  And  it  is  ordered,  that  the 
said  Master  do  aliso  take  an  account  of  all  sums  received  by  the 
said  Plaintiff  from  the  said  Defendants,  the  London  and  BlackwaU 
Railway  Company,  or  any  other  persons,  for  tithes,  in  respect  of 
any  and  which  of  the  houses  or  buildings  so  taken  as  aforesaid, 
since  they  were  so  taken,  or  in  respect  of  any  and  what  new 
houses  or  other  buildings  erected  by  the  said  Defendants,  the 
London  and  Blackundl  Railway  Company,  on  the  site  thereof. 
And  it  is  ordered,  that  the  said  Master  do  deduct  the  amount  of 
the  sums  so  received  from  what  he  shall  find  due  for  tithes,  and 
state  the  balance.  And  it  is  ordered,  that  the  said  Defendants, 
the  London  and  BlaektoaU  Railway  Company,  do  pay  such 
balance  to  the  Plaintiff  within  fourteen  days  from  the  date  of  the 
aaid  Master's  report. 
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MEMORANDA. 


In  Jvlj,  1846,  Lord  Lyndhurst  resigned  the  Great 
Seal,  which  was  thereupon  delivered  to  Lord  Cottenham. 

At  the  same  time  Sir  Frederick  Thesiger  resigned 
the  office  of  Attorney-General,  and  Sir  Fitzroy  Kelly 
the  office  of  Solicitor-General.  The  former  was  suc- 
ceeded by  Sir  Thomas  Wildcy  and  the  latter  by  John 
Jervisy  Esq.,  PWent  of  Precedence. 

Soon  afterwards  died  Sir  N.  C.  Tindaly  Chief  Justice 
of  the  Common  Pleas,  whereupon  Sir  Thomas  Wilde, 
Her  Majesty's  Attorney-General,  was  appointed  Chief 
Justice  of  the  Common  Pleas.  John  Jervis,  Esq.,  Her 
Majesty's  Solicitor- General,  was  appointed  Attorney- 
General,  and  David  Dundas,  Esq.,  one  of  Her  Majesty's 
Counsel,  was  appointed  Solicitor-General;  and  they 
shortly  afterwards  respectively  received  the  honour  of 
Knighthood. 

In  September,  1846,  died  Sir  John  Williamsy  one 
of  the  Judges  of  the  Queen's  Bench,  whereupon  Sir 
fFiUiam  Erie,  one  of  the  Judges  of  the  Common  Pleas, 
was  appointed  a  Judge  of  the  Queen's  Bench,  and 
Edward  Vaughan  Williams^  Esq.,  one  of  Her  Majesty's 
Counsel,  was  appointed  a  Judge  of  the  Common  Pleas^ 
and  afterwards  received  the  honour  of  Knighthood. 
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1847.  In  the  Vacation  after  Trinity  Term,  1846,  Serjeant 

^  oRAN  A  ^^Ifi^^^  ^^^  Serjeant  Manning  were  appointed  Queen's 
Serjeants;  Serjeant  Murphy  and  Seijeant  Byles  re- 
ceived patents  of  precedence;  and  Joseph  Humphry ^ 
Esq.,  James  Bacon,  Esq.,  Spencer  Horatio  Walpole, 
Esq.,  and  John  Bolt,  Esq.,  were  appointed  of  Her 
Majesty's  Counsel 

In  Michaelmas  Term,  1846,  Charles  BuUery  Esq., 
was  appointed  of  Her  Majesty's  Counsel 


AN 


INDEX 


TO  THE 


PRINCIPAL     MATTERS. 


ABANDONED  MOTION, 

See  Motion, 

ACQUIESCENCE, 

See    TausTBE   and    Cestui    que 
Trust,  2,  3.  ^ 

ACT  OF  PARLIAMENT. 
See  Joint  Stock  Company,  8,  12. 

1.  An  act  of  Parliament,  em- 
powering commissioners  to  inclose 
the  common  lands  in  a  certain  town- 
ship, reciting  the  titles  of  certain 
land-owners>  and  that  it  would  he 
greatly  for  the  advantage  of  the  pro- 
prietors of  the  common  lands  that  the 
same  should  he  divided  and  inclosed, 
enacted,  that  it  should  be  lawful  for 
the  commissioners  to  set  out  and 
make  such  ditches,  water-courses,  and 
bridges,  of  such  extent  and  form,  and 
in  such  situations,  as  they  should 
deem  necessary,  in  the  lands  to  be 
inclosed ;  and  also  to  enlarge,  cleanse, 
or  alter  the  course  of  and  improve 
any  of  the  existing  ditches,  water- 
courses, or  bridges,  as  well  in  and  on 
the  same  lands,  as  also  in  any  ancient 
inclosures  or  other  lands  in  the  town- 
ship, as  they  should  deem  necessary : 

VOL.  V. 


— Held,  that  the  act  did  not  em- 
power the  commissioners  to  alter  the 
drains  in  the  common  lands,  so  as 
to  overload  an  ancient  drain  which 
flowed  through  the  common  lands 
from  another  township,  and  thereby 
to  obstruct  the  drainage  of  the  lands 
in  such  other  township,  to  the  damage 
and  injury  of  the  owners  of  such 
lands.    Dawson  v.  Paver,  415 

2.  Where  an  act  of  Parliament 
empowers  certain  persons  to  deal  with 
their  own  property,  or  with  property 
in  a  certain  place  or  district,  or  de- 
fined by  a  certain  description,  and 
does  not,  by  express  words,  or  by 
necessary  implication,  import  that  the 
Legislature  intended  to  affect  the 
rights  of  other  persons  in  other  pro- 
perty,— courts  of  law  do  not  construe 
mere  general  words  in  the  act  as 
affecting  the  rights  of  strangers  as  to 
property  not  within  the  description 
of  that  with  which  the  act  expressly 
purports  to  deal.  lb. 

3.  Whether  an  act  of  Parliament 
is  to  be  deemed  a  public  act,  binding 
on  all  the  Queen's  subjects,  or  merely 
a  private  act,  depends  upon  the  na- 
ture and  substance  of  the  case,  and 
not  upon  the  technical  consideration 
whether  the  act  does  or  does  not  con- 
tain a  clause  declaring  that  it  shall 
be  deemed  to  be  a  public  act.         Id, 


V  u 


H.  W. 
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ACTION. 

See  Creditors*  Suit. 

ADMINISTRATION  SUIT. 

1.  A  party  entitled  to,  or  taking 
by  assignment  a  legacy,  or  a  share  ci 
a  residuary  estate,  may  institute  a 
suit  for  the  administration  of  such 
estate  at  any  time  before  the  com- 
plete administration  of  the  assets,  or 
before  such  legacy  or  residuary  share 
is  withdrawn  from  its  position  as  as- 
sets unadministered,  and  constituted 
a  trust  fund  applicable  to  the  specific 
trusts  of  the  will ;  but,  sembUy  where 
the  right  is  unnecessarily  exercised, 
the  Court  may  make  the  decree  with- 
out costs.     Cafe  v.  Bent,  24 

2.  In  the  administration  of  assets, 
a  voluntary  bond  is  to  be  preferred 
to  interest  upon  debts  not  by  law 
carrying  interest,  payable  under  the 
46th  Order  of  August,  1841.  Gar- 
rard V.  Lord  Dinar betiy  213 

3.  A  creditor  recovered  judgment, 
and  sued  out  a  writ  of  fieri  facias 
thereupon,  in  the  lifetime  of  his  debtor, 
and  placed  the  writ  in  the  hands  of 
the  sheriff  on  the  day  after  the  debtor 
died.  A  decree  was  afterwards  made 
in  the  suit  of  an  equitable  mortgagee 
of  certain  parts  of  the  real  and  per- 
sonal estate  of  the  debtor  against  his 
devisee  and  executor,  for  the  sale  of 
the  mortgaged  property,  and  if  the 
proceeds  of  such  sale  should  be  in- 
sufficient to  satisfy  the  Plaintiff's  debt, 
then  for  an  account  and  application 
of  the  general  personal  and  real  es- 
tate of  the  testator,  in  a  due  course  of 
administration.  After  this  decree  the 
judgment-creditor  levied,  under  the 
fieri  facias,  on  goods  left  by  the 
debtor.  The  executor  thereupon 
moved  for  an  injunction  to  restrain 
execution,  which  the  Court  refused 
on  two  grounds — first,  because  the 
decree  for  an  account  and  administra- 


tion of  the  general  estate  was  not 
absolute,  but  was  conditional  on  the 
mortgaged  proper^  proving  insuffi- 
cient to  satisd^  the  Flamtiff"s  demand ; 
and  secondly,  because  the  judgment- 
creditor  acquired  a  right  to  the  goods 
of  the  debtor,  by  virtue  of  the  writ 
of  fieri  facias,  from  the  teste  of  the 
writ,  and  therefore  paramount  to  the 
right  of  the  executor.  Ranken  v. 
Harwood;  Banken  v.  Bouliomf    215 

ADMISSION    AND   DIS- 
CHARGE. 

1.  A.  transferred  a  sum  of  stock 
into  the  joint  names  of  herself  and 
B^  and  then  informed  B.  of  the 
transfer,  expressing  her  confidence 
that  B.  would  fulfil  the  wishes  which 
A*  might  express  to  ber  respecting 
the  same.  After  the  death  of  A^  her 
administratrix  filed  the  bill  against  B» 
for  the  transfer  of  the  stock  as  part 
of  the  personal  estate  of  A.  B.y  by 
her  answer,  admitted  the  transfer  of 
the  stock  into  the  joint  names  of  A. 
and  B.,  and  stated  that  A.  afterwards, 
from  time  to  time,  told  her  (^.)  what 
part  of  the  stock  and  dividends  should 
be  transferred  and  paid  to  different 
persons,  and,  subject  to  such  disposi- 
tions, desired  her  to  hold  the  remain- 
der for  her  own  use ;  and  B.  also,  by 
her  answer,  stated  that  she  had,  in 
pursuance  of  such  directions,  paid  the 
several  sums  to  the  persons  men- 
tioned:—  Held^  that  the  Plaintiff, 
having  read  from  the  answer  the  ad- 
mission of  the  transfer  upon  trust, 
was  bound  also  to  read,  from  the  an- 
swer, the  directions  or  declaration  of 
^.  as  to  the  trusts  upon  which  the 
fund  was  to  be  held  and  disposed  of. 
Freeman  v.  Tathamj  329 

2.  That  the  Phuntiff  ought  not,  in 
the  circumstances  of  the  case,  to  be 
allowed  to  withdraw  that  part  of  the 
answer  which  had  been  read.        lb, 

3.  That,  as  to  J^.'s  statement  of  the 
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ANNUITY. 
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declaration  of  A.^  that  the  residue 
should  belong  to  B.  herself,  the  Court 
would  direct  an  issue,  giving  the 
Plaintiff  an  opportunity  of  examining 
B.  thereon,  as  to  the  directions  given 
to  her  by  A.  lb. 

4.  That  the  Plaintiff  was  not  bound 
to  read  the  statement  in  the  answer 
as  to  the  fact  of  the  payments  to  the 
other  persons  having  been  made ;  and 
that  B,  was  bound  to  prove,  by  other 
evidence,  the  payments  which  she  had 
made  in  pursuance  of  the  trusts.    lb, 

5.  On  an  inquiry  before  the  Mas- 
ter, the  Plaintiff  read  from  the  answer 
and  examination  of  the  Defendant,  the 
executor,  an  admission  that  a  promis- 
sory note  for  400^  belonging  to  the 
testator,  had  come  to  the  hiuids  of  the 
executor  shortly  after  the  testator's 
death ;  and  the  executor  was  then  al- 
lowed to  read  the  further  statement, 
that  some  years  afterwards,  when  the 
Plaintiff  (the  sole  residuary  legatee) 
came  of  age,  he  had  delivered  the 
note  to  the  Plaintiff,  who  thanked  him 
for  taking  care  of  it.    East  v.  East^ 

343 

ADOPTION  OF  CONTRACT. 
8ee  Annuity. 

AFFIDAVIT  OF  SERVICE. 

An  affidavit  of  the  service  of  an 
order  of  the  Court,  must  state  that 
such  order  was  ''duly  passed  and 
entered."    WiUetU  v.  WillelU,     597 

AGENT. 
See  Executor  de  son  tort,  1,  2. 

AGREEMENT. 

See  Annuity. 

Husband  and  Wife. 
Statute  of  Frauds,  29  Car. 

2,  c.  3,  s.  4. 
Tithes,  2,  3. 

An  agreement  between  B.  and  (7. 


was  communicated  by  one  of  the  parties 
to  A^  after  applications  in  writing 
from  A.  for  the  signature  of  the  other 
parties  to  a  memorandum  expressing 
his  interest  as  a  partner  in  the  trans- 
action relating  to  the  land,  the  subject 
of  the  agreement ;  and  the  Court  held, 
that  the  agreement  so  communicated 
must  be  taken,  not  as  an  original  pro- 
posal, but  as  an  acknowledgment  of  a 
pre-existing  right  in  A. ;  and  that  A. 
might  avail  himself  of  the  acknow* 
ledgment,  notwithstanding  the  agree- 
ment between  B,  and  C  was  res  inter 
alios  acta,  and  notwithstanding  A.  ob- 
jected to  some  of  the  terms  in  that 
agreement,  as  not  truly  expressing  his 
partnership  contract.  Bale  v.  Hannl' 
tan,  392 

ALLOTMENT. 
See  Common  Land. 

AMENDMENT. 
See  Demurrer,  I. 

An  order  made  at  the  hearing,  that 
the  cause  should  stand  over,  with  leave 
to  amend  by  adding  proper  parties 
and  apt  words  to  charge  them,  or  to 
shew  that  other  parties  are  not  neces- 
sary, or  to  file  a  supplemental  bill, — 
does  not  entitle  the  Plaintiff  to  intro- 
duce by  amendment  any  charge  against 
the  original  Defendants,  which  is  not 
necessary  to  explain  the  amendment. 
Cribson  V.  IngOy  156 

ANNUITY. 

See  Election. 

Interest  of  Legacy. 
Investment. 

The  Plaintiff  being  entitled  to  an 
annuity  of  300^  charged  upon  plan- 
tations in  the  West  Indies,  belonging 
to  jr.,  entered  (as  agent  for  JT.)  bto 
an  agreement  with  D.,  by  which  D.,  in 
consideration  of  having  the  produce 
u  u  2 
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consigned  to  him  until  his  advances 
were  satisfied,  was  to  ship  supplies 
to  the  plantations,  and  honour  hills 
drawn  upon  him  D.  hy  K.  for  the  ex- 
penses of  management,  and  also  to  pay 
the  Plaintiff's  annuity.  The  consign- 
ments were  made,  and  D.  paid  the 
Plaintiff's  annuity  for  one  year,  and 
then  discontinued  the  payment,  al- 
though he  received  suhsequent  con- 
signments. The  hill  prayed  that  2). 
might  be  ordered  to  pay  the  annuity 
so  long  as  he  continued  to  receive  the 
consignments  :-^He^£^,  on  demurrer, 
that,  without  deciding  whether  the 
Plaintiff  could  (with  reference  to  the 
decision  in  the  case  of  Garrard  v. 
Lord  Lauderdale)  sustain  a  suit  to  en- 
force the  agreement  as  against  D.,  D. 
could  not,  after  the  payment  of  the 
annuity  which  he  had  made  under  the 
contract,  withhold  from  the  Plaintiff 
the  benefit  of  the  contract  for  the 
further  payment  of  the  annuity. 
Kirwan  v.  Daniel,  493 

ANSWER. 

See  Admission  and   Discharge, 
1,  2,  4. 
Bankrupt,  1. 

1.  The  Order  XLIII.  of  May,  1845, 
which  directs  that  commissions  to  take 
answers  are  to  be  made  returnable 
without  delay,  does  not  preclude  the 
answer  from  being  filed,  although  de- 
lay may  in  fact  have  occurred.  Hughes 
V.  Williams,  211 

2.  Mode  of  altering  and  correct- 
ing the  title  of  an  answer,  which  pur- 
ports to  be  the  answer  of  several  De- 
fendants, where  such  answer  has  been 
sworn  by  some  of  such  Defendants, 
but  the  others  refuse  to  join  in  it. 
Thatcher  v.  Lambert,  228 

3.  On  the  dismissal  of  a  bill  with 
costs,  the  Court  referred  it  to  the 
Master  to  inquire  and  state  whether 
it  was  necessary  or  proper  that  se- 
veral Defendants,  consisting  of  trus- 


tees and  their  cestui  que  trusts, 
appearing  by  the  same  solicitor,  and 
having  no  conflicting  interests,  should 
have  filed  two  separate  answers  to  the 
bill.     Woods  V.  Woods,  229 

APPEAL. 
See  Rehearing. 

APPOINTMENT, 

See  Equitable  Jurisdiction,  !. 
Fines  on  Renewal. 
Preliminary  Inquiries. 
Statute  of  Wills  (7  W.  4 
&  1  Vict  c.  26),  1. 

APPROPRIATED  OR  UNAD- 
MINISTERED  ASSETS, 

See  Administration  Suit,  1. 

APPROPRIATION. 
See  Investment. 

ARBITRATORS. 

See  Award,  4. 

ARREARS. 
See  Dower,  1 . 

ARREARS  OF  ANNUITY. 

See  Statute  of  Limitations,  3  k 
4  W.  4,  c.  27,  8.  42. 

ASSETS, 
See  Administration  Suit,  1,2. 

ASSESSMENT. 
See  Tithes. 

ASSIGNEES. 
See  Bankrupt,  I,  2. 

ATTORNEY-GENERAL 
See  Charity  Estate. 


AWARD. 


BANKRUPT. 
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ATTORNMENT. 

See  Sequestration. 

AWARD. 

1.  The  submission  to  ar])itration 
may,  under  the  statute  9  &  10  Will. 
3  c.  15,  be  made  a  rule  of  court,  not 
only  after  the  award  has  been  made, 
but  after  the  last  day  of  the  term 
following  the  publication  of  the 
award ;  and  when,  therefore,  it  is  no 
longer  open  to  either  party  to  com- 
plain of  the  award  on  the  ground  of 
corruption  or  undue  practice.  Ilem- 
ing  V.  Swinnerton^  350 

2.  An  objection  to  the  validity  of 
an  award,  apparent  upon  the  award, 
is  not  an  objection  to  making  the  sub- 
mission a  rule  of  court  under  the 
statute.  lb, 

3.  A  motion  to  make  a  submission 
to  arbitration  a  rule  of  court  under 
the  statute,  may  be  made  ex  parte. 
Semhle,  lb, 

4.  Commissioners  appointed  under 
an  act  of  Parliament,  to  set  out  the 
metes  and  bounds  of  mines  and  quar- 
ries in  the  Forest  of  Dean,  and  to  fix 
the  rent  to  be  paid  for  the  same,  held, 
under  the  terms  of  the  act,  to  have  no 
power  to  compel  a  miner  to  pay,  in 
money,  for  by -gone  workings,  or  to 
exclude  him  from  the  award  if  he 
refused  to  make  such  payment.  At- 
lorney-General  v.  Jackson^  355 

5.  Commissioners  appointed  by  an 
act  of  Parliament,  to  determine  the 
respective  rights  of  the  Crown  and 
the  customary  miners  on  Crown  lands, 
had  made  an  award,  giving  a  benefit 
to  a  miner,  but  had  required  such 
miner  to  submit  to  tenns  which  they 
had  no  power  to  impose,  and  which 
the  miner  did  not  afterwards  fulfil :  — 
Held^  that,  after  the  time  limited  by 
the  act  for  making  the  award  had  ex- 
pired, the  Court  would  not  set  aside 
the  awo^'d  at  the  suit  of  the  Crown, 


as  it  could  not  then  restore  the  miner 
to  his  rights  under  the  act.  lb, 

6.  In  the  case  of  an  award  made 
upon  the  faith  of  a  parol  contract, 
entered  into  by  a  party  taking  a  be- 
nefit under  the  award,  that  such  party 
would  pay  a  sum  of  money  to  the 
Crown,  an  information  by  the  Crown 
seeking  specific  performance  of  the 
parol  contract,  and  thereby,  in  effect, 
to  add  the  parol  agreement  to  the 
award, — cannot  be  sustained.         lb, 

7.  Semble — The  refusal  to  pay  a 
sum  of  money  according  to  an  agree- 
ment, upon  the  faith  of  which  an 
award  was  made,  although  it  was  a 
stipulation  which  the  commissioners 
making  the  award  were  not  em- 
powered to  insist  upon, — would  be  a 
ground  upon  which  in  equity  the  party 
to  whom  the  monies  were  to  have 
been  paid  might  resist  the  perform- 
ance of  the  award,  if  the  other  party 
had  sought  the  aid  of  the  Court  to 
enforce  it.    Id,^  365 

BANKRUPT. 

See  Interpleader. 

Statute,  13  £liz.  c.  5. 

1.  Where  a  Defendant  becomes 
bankrupt  before  he  has  answered  the 
bill,  and  a  supplemental  bill  is  filed 
by  the  Plaint itT  against  the  assignees 
of  the  bankrupt  Defendant,  stating 
the  bankruptcy,  it  is  not  proper  for 
the  Plaintiff,  after  filing  such  supple- 
mental bill,  to  issue  process  to  compel 
the  bankrupt  himself  to  answer  the 
original  bill.  It  is  the  same  where 
both  the  Plaintiff  and  Defendant  be- 
come bankrupt  before  the  Defendant 
has  answered  the  bill,  and  the  sup- 
plemental bill  is  filed  by  the  as- 
signees of  the  Plaintiff  against  the 
assignees  of  the  Defendant.  The 
clerk  of  record  and  writs  will,  in 
such  cases,  give  the  usual  certificate 
for  setting  down  the  cause,  without 
any  answer  from  the  bankrupt  being 
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on  the  file.    Robertson  v.  Souihgatey 

223 
2.  Where  a  Defendant  becomes 
bankrupt  after  the  institution  of  the 
suit,  and  his  assigptiees  are  made  par- 
ties by  supplemental  bill,  it  is  not 
necessary  to  bring  the  bankrupt  to 
the  hearing,  by  serving  him  with  the 
subpoena  to  hear  judgment.  SiaM' 
sekmidi  v.  Lett,  595 

BILL  OF  EXCHANGE. 

The  acceptor  of  a  bill  of  exchange, 
who  had  by  the  hands  of  the  drawer 
as  his  agent  paid  the  amount  of  the 
bill  after  it  became  due,  to  an  indorsee 
for  value,  without  procuring  it  to  be 
delivered  up,  filed  his  bill  against  such 
indorsee  for  value  and  a  subsequent 
indorsee,  charging  that  the  indorsee 
to  whom  the  payment  had  been  made 
had  afterwards  indorsed  the  bill  to  the 
other  Defendant,  without  considera- 
tion, in  order  to  recover  the  money 
from  the  Plaintiff  a  second  time,  and 
prajring  that  an  action  commenced 
against  him  for  the  amount  might  be 
restrained,  and  the  bill  delivered  up 
to  be  cancelled.  Demurrer,  —  for 
want  of  the  drawer  as  a  party  to  the 
suit  overruled.     Earle  v.  Holt,     180 


BREACH  OF  COVENANT  AF- 
TER  DEATH  OF  COVE- 
NANTOR. 

See  Covenant,  1,  2,  3. 

BREACH  OF  INJUNCTION. 
See  Injunction,  I,  2. 

BREACH  OF  TRUST. 

See  Acquiescence. 

Priority     of     Incumbran- 
cers, d. 
Trustee    and    Cestui    que 
Trust,  1,2,  8. 


CHANCELLOR-    OF     EXCHE- 

QUER. 

See  Charitarlb  Use. 


CHARGE  OF  DEBTS. 
See  Covenant,  1 . 


CHARGE   ON   RAILWAY  DE- 

POSITS. 

See  Joint  Stock  Company,  1,  2. 


CHARITABLE  USE. 

A  hequest  to  the  Queen*s  Chancel- 
lor of  the  Exchequer  for  the  time  be- 
ing, to  be  by  him  appropriated  to  the 
benefit  and  advantage  of  Great  Bri- 
tain, held  to  be  valid  so  fiu*  as  related 
to  the  pure  personalty,  but  void  in 
respect  of  the  personalty  savouring  of 
realty.    Nightingale  v.  Croulbum, 

484 


CHARITY  ESTATE. 

The  proper  form  of  suit  to  admi- 
nister the  funds  of  a  charity  is  the  in- 
formation of  the  Attomey-Greneral ; 
but  the  trustees  may  file  a  bill  against 
the  Attorney-General  to  have  the  ac- 
counts of  the  charity  taken,  and  to  be 
personally  discharged  from  liability  in 
respect  thereof,  submitting  to  such 
account  as  the  Attorney-General 
would  be  entitled  to  ask  against  them 
in  an  information ;  and  in  the  same 
suit,  if  the  Attorney-General  desires 
it,  the  Court  will  direct  a  reference 
for  a  scheme.  The  Governors  of 
Christ's  Hospital  v.  Atiomey-Gene' 
ral,  257 


CHILDREN. 
iS'ee  Construction,  ?>  3. 


CONSIGNMENTS. 

CITY  OF  LONDON. 

See  TiTHjcs. 


CO-DEFENDANT. 
Set  Evidence,  3. 


COMMISSION. 
See  Answer,  1. 


COMMON  LANDS. 

In  1784  a  certain  tenement  and 
four  acres  and  one  acre  and  a  half  of 
land  dispersed  in  the  common  6eld  of 
jI^  were  conveyed  to  the  partj  under 
whom  the  vendor  claimed.  In  1618 
the  devisee  of  the  some  party  con- 
veyed the  tenement  with  an  allotment 
of  land  described  as  containinz  three 
acres  and  ooe  rood  allotted  to  the  de- 
visor, under  an  act  passed  in  1601  for 
enclosing  part  of  the  parish  of  A^  in 
lieu  of  five  acres  of  common  field 
lands.  The  estate  was  contracted  to 
be  sold  in  1841  i^Held,  that  in  the 
absence  of  any  proof  tliat  the  whole 
of  the  common  lands  in  A.  had  not 
been  allotted,  or  that  any  other  allot- 
nient  bad  been  made  to  the  same  par- 
ty, the  Court  would  assume  that  the 
allotment  had  been  made  in  subsUtu- 
tion  of  the  common  lands  comprised  in 
the  deed  Of  1764.  Migor  v.  Ward, 
596 

COMPENSATION. 

See  Vekdok  and  Purciia8er,  7. 


COMPETENCY. 
See  Evidence,  3. 


CONSIGNMENTS. 
See  Akmuitv. 


CONSTRUCTION.      625 
CONSTRUCTION. 

See  Act  or  Parliament. 
Copyhold. 
Election. 

Interest  or  Leo  act. 
Investuent. 
Joint  Stock  Company. 
Next  or  Kik. 
Tenant  roR  Lirz  and  Re- 

HAI 


I.  The  testator  appointed  A.,B., 
and  C.  executors  and  trustees  of  his 
will,  providing,  that  if  either  of  them, 
or  any  succeeding  trustee  or  trustees, 
should  die,  or  refuse  or  neglect  or 
become  incapable  to  act  in  the  trust, 
it  should  be  lawful  to  and  for  the 
survivor  of  them,  the  said  A^  B^ 
and  C,  and  such  new  trustee  or  trus* 
tees  to  be  nominated  in  their  or  either 
of  th^r  stead,  to  appoint  a  new  trus- 
tee or  new  trustees  instead  of  the  said 
A^  B.,  and  C,  or  either  of  them,  or 
any  future  tmstec  or  trustees  so  dying, 
or  desiring  to  be  discharged,  or  re- 
fusing or  neglecting  or  becoming  in- 
capable to  act  as  aforesaid.  A.  hav- 
ing disclaimed  the  trust,  and  B.  having 
died,  C.  alone  (though  not  the  survi- 
vor of  A^  B^  and  C.)  appointed  new 
trustees  under  the  power:— ffeA^ 
that  the  new  trustees  were  well  ap- 
pointed.    Caft  V.  Bent,  S4 

2.  Bequest  of  100/.  each  to  the  two 
children  of  the  testator's  nephews,  A, 
and  B.  t  A.  had  three  children,  and 
B.  two  children  ■ — Held,  that  the  live 
children,  who  were  living  at  the  date 
of  the  will  and  at  the  deatb  of  the 
testator,  were  entitled,  under  the  be- 
quest, to  100/.  a  piece.  MorriaoH  r. 
Martin,  507 

3.  L^;acT  to  Amu,  (he  irife  of 
Peter,  for  lifle,  remainder  to  Peter, 
the  husband,  for  bis  life,  and,  after 
the  death  of  the  husband  and  wifle, 
upon  trust  to  pay  the  interest  for  tlte 
maintenance  of  such  children  of  Ahiu 
as  should  be  living  al  her  death,  u:ilil 
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they  should  respectively  attain  twenty- 
one,  and  when  and  as  they  should  se- 
verally and  respectively  attain  their 
said  ages  of  twenty-one  years,  upon 
trust  to  pay  and  transfer  the  legacy 
equally  unto  and  amongst  all  the 
children  of  Anne,  when  and  as  they 
should  severally  and  respectively  at- 
tain their  said  ages  of  twenty-one 
years ;  and,  if  any  of  the  said  chil- 
dren should  die  under  twenty-one, 
then  unto  such  as  should  attain  that 
age,  share  and  share  alike ;  and,  in 
case  all  and  every  of  the  said  children 
should  die  under  age,  then  to  pay  the 
legacy  to  the  testator's  next  of  kin. 
The  children  of  Anne,  who  attained 
twenty-one  years  of  age,  acquired 
vested  interests  in  the  legacy,  not- 
withstanding such  children  died  in 
the  lifetime  of  Anne,  the  tenant  for 
life.     Bradley  v.  Barlow,  589 

CONTINGENT  REMAINDER. 

A  devise  of  real  estate  to  the  use 
of  A,  for  life,  with  remainder  to  the 
use  of  all  and  every  the  child  or  chil- 
dren of  A.  who  shall  attain  the  age  of 
twenty- one  years,  and  for  want  of 
such  issue,  over, — creates  a  tenancy 
for  life  in  A,,  with  a  contingent  re- 
mainder in  fee  to  such  of  the  children 
of  A.  as  shall  attain  twenty-one ;  and 
on  the  death  of  A.,  leaving  infant 
children,  but  having  had  no  child  who 
had  then  attained  twenty-one,  the  in- 
terest of  the  children  of  A.  was  di- 
vested and  the  limitations  over  were 
defeated.     Festiug  v.  Allen,         573 

CONTRACT. 

See  Covenant,  4,  5. 

Joint  Stock  Company,  I,  2, 
8,  10. 

CONTRACT  FOR  SALE. 

See  Mortgagor  and  Mortgagee, 
9. 


CO-PLAINTIFFS. 

CONVERSION. 
See  Tenant  for  Lifb  and  Re- 

MAINDERMANy  1. 

1.  A  direction  to  sell  particolar 
parts  of  the  testator's  personal  estate 
is  not  of  much  weight  on  the  question 
of  the  conversion  of  the  residue ;  for 
the  rule  as  to  conversion  does  not 
proceed  on  the  presumed  existence  of 
a  definite  intention  that  the  property 
shall  be  converted,  but  upon  the  ex- 
pressed intention  that  the  legatees 
shall  enjoy  the  property  in  succession. 
Cafe  V.  Bent,  34 

2.  The  direction,  that  the  trustees 
should  retain  a  percentage  on  the 
rents  to  be  collected,  fortified  by  other 
expressions  in  the  will,  regarded  as 
evidence  that  the  testator  contemplat- 
ed the  enjoyment  of  the  leasehold 
property  in  specie  by  the  legatees. 
Id^  36 


CONVERSION     OF    LOAN 
NOTES  INTO  SHARES. 

See  Joint  Stock  Company,  8,  9, 

10,  11. 


COPIES  OF  THE  BILL. 
See  Parties,  1. 

CO-PLAINTIFFS. 

If  several  co-plaintiffs  allege  by 
their  bill  that  they  are  jointly,  or  in 
some  joint  character,  entitled  to  the 
subject  of  the  suit,  and  one  or  more 
of  them  would  be  so  entitled,  if,  in 
this  respect,  the  others  or  other  of 
them  were  not,  (no  issue  being  joined 
on  the  question  of  the  title,  if  aoy, 
being  joint,)  it  is  not  necessary  for 
the  Plaintiffs,  as  between  themselves, 
to  prove  in  the  cause,  as  against  the 
Defendant,  that  their  right,  if  any,  is 
a  joint  right.  Blair  v.  Bromley,  554 


COURT  OF  BANKUUFfCY. 


COVENANT. 
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COPYHOLD. 

Devise  of  a  copyhold  estate  to  three 
trustees,  upon  trust  to  permit  A.  to 
occupy  the  same  or  receive  the  rents 
and  profits  thereof  for  his  life ;  and 
after  the  death  of  A.,  upon  trust  to 
sell  the  estate  and  divide  the  proceeds 
amongst  the  children  of  A. ;  and  gift 
of  the  testators  residuary  estate  to  the 
trustees  upon  other  trusts,  but  charged 
with  debts  and  <<  the  costs  and  charges 
of  proving  and  executing"  the  will : — 
Held,  that  the  fines  payable  on  the 
admission  of  the  devisees  in  trust  to 
the  copyhold  estate  were  not  part  of 
the  costs  and  charges  of  executing 
the  will  to  be  borne  by  the  residuary 
estate,  but  that  such  expenses  of  ad- 
mission were  a  charge  upon  the  copy- 
hold estate  so  devised.  Cole\.  Jea- 
lousy  51 

COPYHOLDER. 
See  Covenant,  4,  5. 

COSTS. 

See  Administration  Suit,  L 

Covenant,  3. 

Creditors'  Suit. 

Dismissal  of  Bill,  1,  2. 

Dow^ER. 

General  Order  CXXU.,  of 
May,  1845. 

Mortgagor  and  Mortga- 
gee, 3. 

Motion. 

Plaintiff. 

Sequestration. 

Stat.  8&  9  Vict.c.  18. 

Vendor  and  Purchaser,  1. 


COSTS  OF  ADMITTANCE. 

See  Copyhold. 

COURT  OF  BANKRUPTCY. 
See  Insolvent  Debtor,  1. 


COVENANT. 

A  lessor  covenanted  with  his  lessee 
for  quiet  enjoyment  of  the  demised 
premises,  and  afterwards  devised  his 
real  estate,  subject  to  and  charged 
with  the  payment  of  his  debts.  After 
the  death  of  the  lessor,  the  lessee  was 
evicted,  and  brought  his  action  of 
covenant  against  the  executors  of  the 
lessor,  who  pleaded  plene  administra- 
vit;  whereupon  the  lessee  took  out 
judgment  of  assets  quando,  &c.,  and 
procured  the  damages  to  be  assessed 
upon  a  writ  of  inquiry.  He  then 
filed  his  bill  against  the  devisees  of 
the  lessor,  for  satisfaction  of  the  da- 
mages and  costs  out  of  the  real  estate 
of  the  lessor  devised  by  his  will : — 
Held,  that,  although  damages  reco- 
vered in  an  action  of  covenant,  brought 
in  respect  of  breaches  of  covenant 
happening  after  the  death  of  the  tes- 
tator, were  not  a  debt  within  the 
statute  of  fraudulent  devises,  (3  &  4 
Will.  &  M.  c.  14),  yet  they  were  a 
debt  payable  out  of  the  real  estate  of 
the  testator,  under  the  charge  of  debts 
thereon  created  by  his  will.  Morse  v. 
Tucker,  79 

2.  That  the  devisees  were  not 
bound  by  the  action  brought,  or  the 
inquiry  as  to  damages  had  against  the 
executors,  but  were  entitled  to  have 
the  question  of  the  liability  of  the  es- 
tate of  the  testator  on  the  covenant 
tried  in  an  action  defended  by  the  de- 
visees themselves.  Ih. 

3.  The  lessee  having  recovered 
damag(fs  upon  the  covenant  in  the  ac- 
tion directed  by  the  Court,  to  which 
the  devisees  were  parties,  was  held 
entitled,  as  against  the  devisees,  to  the 
amount  of  such  damages, — to  his  costs 
of  the  ejectment,  —  of  the  action 
brought  against  the  executors, — of  the 
action  on  the  covenant  to  which  the 
devisees  were  parties, —  and  of  the 
suit,  and  also  to  interest  on  the  da- 
mages and  costs,  to  be  computed  from 
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CREDITORS'  SUIT. 


DEFENDANTS. 


the  time  the  amount  was  ascertained 
and  judgment  entered  up  in  the  ac- 
tion to  which  the  devisees  were  par- 
ties. 16. 

4.  A  copyholder  agreed  to  demise 
a  tenement  within  the  manor  for  sixty- 
three  years  on  a  building  lease,  and, 
as  the  custom  did  not  allow  a  lease 
to  be  made  for  more  than  twenty-one 
years^  the  copyholder  agreed  to  exe- 
cute a  lease  for  tweuty-one  years, 
with  a  covenant,  for  himself,  his  heirs 
and  assigns,  to  renew  the  lease  for  a 
further  term  of  twenty-one  years  at 
the  expiration  of  the  first,  and  for 
a  further  term  of  twenty-one  years  at 
the  expiration  of  the  second  term* 
The  copyholder  died  before  the  lease 
was  executed,  having  devised  the  pre- 
mises to  a  trustee : — Heldy  on  a  bill 
by  the  lessee  against  the  trustee  for 
spedfic  performance,  that  the  trustee, 
having  no  beneficial  interest  in  the 
estate,  was  not  bound  in  the  lease  for 
twenty-one  years  to  enter  into  any 
covenant  for  the  renewal  of  the  lease 
at  the  expiration  of  that  term,  and 
that  he  could  only  be  requir^  to 
covenant  against  his  own  acts.  Wov' 
ley  V.  Frampton^  560 

5.  Whether,  if  the  trustee  had 
brought  his  bill  for  specific  perform- 
ance against  the  lessee,  the  lessee 
would  have  been  compelled  to  perform 
the  contract  if  the  trustee  had  declined 
to  covenant  for  renewal — qtuere  ?  lb. 

CREDITORS. 

See  Parttes,  1. 

Statute,  13  Eliz.  c.  5. 

CREDITORS'  SUIT. 

See  Statute,  1  W.  4,  c  60. 

In  a  creditor's  suit  the  Plaintiff  did 
not  establish  his  debt  at  the  hearing ; 
but  the  Court  retained  the  bill,  giving 
him  liberty  to  bring  an  action.  He 
produced  other  evidence,  and  reco- 
vered in  the  action.    Decree  for  pay- 


ment of  the  debt,  and  costs  in  equity, 
but  no  costs  given  of  the  proceedings 
at  law.     Gregetm  ▼•  Booths  586 

CROSS  SUIT. 

See  Security  for  Costs. 

DAMAGES. 
See  Covenant,  1,  2,  3. 

DEATH  OF  DEVISEE  OR  LE- 
GATEE  BEFORE  TESTATOR. 

See  Statute  of  Wills,  7  W.  4 
&  1  V.  c  26,  s.  83, 2. 

DEBT. 
See  Set-Off. 

DEBTOR  AND  CREDITOR. 
See  Administration  Suit,  2, 3. 

DECLARATION. 
See  Statute,  1  W.  4,  c  60,  2. 

DECLARATION  OF  TRUST. 
iS^ff  Admission  AND  DisciiARGE,l,d. 

DECREE. 

See  Evidence,  2. 

Occupation  Rent. 
Priority  OF  Incumbrancers, 8. 

Statute,  1  W.  4,  c  60,  2. 

DEFEAT  OF  LIMITATIONS 
OVER. 

See  Contingent  Remainder. 
Remoteness. 

DEFECTIVE  INFORMATION. 

See  Equitable  Jurisdiction,  I. 

DEFENDANTS. 

See  Amendment. 
Answer. 


DEPOSIT  OF  TITLE  DEEDS- 


DISPAUPERING.       629 


DEFENDANTS  OUT  OF  THE 
JURISDICTION. 

See  Rehearing. 

DELIVERY  UP  OF  DEED, 
^etf  Priority  of  Incumbrancers, 8. 


DEMURRER. 

1.  Where  the  defendant  omitted  to 
give  the  Plaintiff  notice  at  the  proper 
time  that  a  demurrer  to  the  bill  had 
been  filed,  and  the  Plaintiff  irregularly 
obtdned  an  order  as  of  course  to 
amend  his  bill,  on  or  before  a  certain 
day,  which  order  he  obtained  after 
twelve  days  from  the  filing  of  the  de- 
murrer, but  within  twelve  days  from 
the  time  he  received  the  notice,  the 
Vice-Chancellor,  on  a  special  motion 
(made  after  the  expiration  of  the 
former  order),  restored  the  bill,  and 
gave  the  Plaintiff  leave  to  amend ;  but 
the  Lord  Chancellor,  on  appeal,  dis- 
charged the  order.  Matthews  v.  Chi- 
Chester^  207 

2.  To  a  vendor's  bill  for  specific 
performance  of  a  contract  to  purchase 
shares  in  mines,  insisting  that  the 
Plaintiff  was  not  bound  to  give  other 
evidence  of  his  title  to  the  shares  than 
attested  extracts  from  the  cost-books 
or  registers  of  the  mines,  and  that  the 
Defendant  had  refused  to  accept  such 
evidence,  but  not  alleging  that  the 
Plaintiff  was  unable  to  give  other  evi- 
dence of  his  title, — the  Defendant  de- 
murred : — Heldf  that,  as  the  Plaintiff 
was  not  precluded  from  giving  other 
evidence  of  his  title  if  necessary,  the 
demurrer  must  be  overruled.  Curling 
V.  Flighij  242 


DEPOSIT  OF  TITLE  DEEDS. 

See  Priority  of  Incumbrancers, 

3,  4,  7. 


DEVISE. 

See  Contingent  Remainder. 
Remoteness. 

DEVISEE  AND  EXECUTOR. 
See  Covenant,  2. 

DEVISEE  OR  TRUSTEE. 

See  Statute  of  LiMiTATioN,d&4 
W.  4,  c.  27,  s.  25. 

DIRECTORS. 
See  Joint  Stock  Company,  1,  3. 

DISCRETION  OF  TRUSTEES. 

See  Fines  on  Removal,  3,  5. 
Investment. 

DISMISSAL  OF  BILL. 

1.  Order,  on  the  application  of  the 
Plaintiff,  to  dismiss  his  bill,  with  costs, 
against  disclaiming  Defendants,  with* 
out  prejudice  to  any  question  how  the 
costs  should  ultimately  be  borne. 
Bailey  v.  Lambert,  178 

2.  Notice  of  motion  by  one  of  two 
Defendants  to  dismiss  the  bill  for 
want  of  prosecution.  The  Plaintiff 
thereupon  filed  a  replication  to  the 
answer  of  that  Defendant ;  the  other 
Defendant  had  not  appeared.  On  the 
motion  being  made,  the  Plaintiff  un- 
dertook to  dismiss  the  bill  against  the 
other  Defendant,  whereupon  the  Court 
refused  the  motion,  but  ordered  the 
costs  to  be  paid  by  the  Plaintiff. 
Heanley  v.  A  braham,  214 

3.  Pending  a  reference  of  title,  or- 
dered upon  motion,  in  a  suit  for  spe- 
cific performance,  the  Defendant  can- 
not, under  the  1 14th  Order  of  May, 
1845,  dismiss  the  bill  for  want  of  pro- 
secution.   Collins  V.  GreaveSf      596 

DISPAUPERING. 

It  appearing  on  affidavits  that  a 
pauper  Defendant  was  entitled  to  pro* 
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ELECTION. 


EQUITABLE  JURISDICTION. 


perty  exceeding*  20/.  in  value,  the 
Court  on  motion  ordered  him  to  be 
dispaupered.  Goldsmith  v.  Gold' 
s.niih,  125 

DISSOLUTION. 
See  Partnership,  4,  6. 

DIVESTING  OF  INTEREST. 
iSee  Contingent  Remainder. 

DIVORCE. 
See  Husband  and  Wife,  2. 

DOWER. 

See  Election. 

1.  Bill  for  dower.  The  Defend- 
ants in  possession  denied  the  title  of 
tho  widow,  alleging  that  her  husband 
had  not  been  seised  of  an  estate  of 
inheritance  in  the  promises  ;  that  alle- 
gation being  founded  on  infonnalion 
as  to  the  time  of  his  death,  which  was 
believed  to  be  correct,  but  afterwards 
found  to  be  erroneous.  Decree  for 
dower  and  arrears  for  six  years  before 
the  filing  of  the  bill,  but  without  costs. 
Bmnford  v.  Bamfordf  203 

2.  Semble,  If  the  defence  to  a  bill 
for  dower  be  groundless,  or  founded 
on  facts  which  the  Defendant  knew 
or  with  reasonable  diligence  might 
have  known  to  be  untrue,  the  decree 
would  be  with  costs.  lb. 

EFFECT  OF  A  GIVEN  ACT. 
See  Injunction,  1. 

ELECTION. 

See  Heritable  Bond. 

The  testator  by  his  will  devised 
and  bequeathed  all  his*  real  and  per- 
sonal estate  to  trustees,  subject  to 
debts,  &c.,  upon  ti*ust  by  and  out  of 
the  rents,  isues,  and  profits  thereof, 
to  pay  an  annuity  of  100/.  to  his  wife 


during  her  life  or  widowhood,  and 
subject  thereto,  upon  trust  fcr  his 
daughter  for  life,  with  remainder  to 
her  children,  remainder  to  his  brother. 
And  the  testator  empowered  his  trus- 
tees, at  their  discretion,  during  the 
continuance  of  the  trusts  and  not- 
withstanding the  same,  to  continue 
and  carry  on  all  or  any  of  the  farms 
or  other  concerns  in  which  he  might 
be  engaged  at  the  time  of  his  decease, 
and  to  restrict  or  increase  any  such 
concern,  and  to  demise,  mortgage,  or 
sell  all  or  any  part  of  his  real  estate 
or  chattels  real : — Held,  that  the 
widow  was  not  entitled  both  to  the 
annuity  given  to  her  by  the  will  and 
to  her  dower  out  of  the  real  estate. 
Lowes  V.  Lowes f  501 

ENTRY  ON  LAND. 

See  Stat.  8  &  9  Vict.  c.  18. 
(Land  Clauses  Consolidation 
Act). 

EQUITY  FOR  A  SETTLEMENT. 
See  Husband  and  Wife,  1. 

EQUITABLE  JURISDICTION. 

See  Award,  5,  7. 

Mistake    of    Practice    at 

Law. 
Partnership,  7. 

1.  The  mere  fact,  that  a  party 
having  a  power  by  deed  to  revoke 
and  make  a  new  appointment  of  trust 
funds,  has  attempted  to  make  such, 
revocation  and  new  appointment  by 
will,  owing  to  her  having  forgotten 
the  restrictions  of  the  power,  and  be- 
ing at  the  time  unable  to  procure  the 
deeds, — is  not  a  ground  upon  which 
equity  will  supply  the  formal  execu- 
tion required  by  the  terms  of  the 
power,  or  give  to  the  will  the  effect 
of  a  deed,  or  convert  the  trustees  of 
the  property  into  trustees  for  the  per- 
sons who  would  be  appointees,  if  the 


EVIDENCE. 


EXECUTOR. 
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will  were  a  good  execution  of  th  c 
power.  Buckeli  v.  Blenkhom,  131 
2.  A  court  of  equity  will  declare 
and  give  effect  to  a  forfeiture,  where 
such  forfeiture  is  incidental  to  the  ad- 
ministration of  a  trust.  Duncombe  v. 
Levifj  232 

EQUITABLE  MORTGAGE- 

Ste  Priority  of  Incumbrancers, 

3,  4. 

EQUITABLE  MORTGAGEE. 

An  equitahle  mortgage  by  deposit 
of  title-deeds,  with  an  agreement  in 
writing  by  the  party  making  the  de- 
posit, to  execute  a  formal  mortgage 
of  the  property  to  the  mortgagee  for 
the  balance  which  might  be  due  to 
him,  constitutes  the  equitable  mortga- 
gee a  purchaser  for  good  considera- 
tion within  the  stat.  27  Elis.  c.  4,  in 
respect  of  such  balance  ;  and,  it  being 
a  term  of  the  agreement  that  the 
mortgage  to  be  executed  should  con- 
tain a  power  of  sale,  the  Court,  on  a 
bill  to  set  aside  a  prior  voluntary  con- 
veyance by  the  mortgagor,  as  fraudu- 
lent and  void,  under  the  stat.  27  Eliz. 
c.  4,  decreed,  that,  on  default  of  pay- 
ment, the  mortgaged  property  should 
be  sold.     Lister  v.  Turner ^  281 

ERASURE  IN  PENCIL. 
See  Revocation. 

EVIDENCE, 
i^ee  Admission  and  Discharge,  1, 
2,  4,  5. 
Agreement. 
Creditors*  Suit. 
Exceptions. 
Vendor  and  Purchaser,  1,  6. 

1.  Where  the  issue  raised  by  the 
bill  and  answer  was,  whether  the 
Plaintiff  had  or  had  not  signed  a  do- 
cument under  the  representation  and 
belief  that  it  was  an  authority  to  an- 
other to  receive  the  Plaintiff's  rents, 
when  it  was  in  fact  a  contract  for  the 


sale  of  his  estate — evidence  of  the 
value  of  the  estate  cannot  be  regarded 
as  shewing  that,  if  a  purchase,  it  was 
a  purchase  from  a  distressed  man  at 
an  undervalue,  but  can  only  be  re- 
garded as  bearing  on  the  probability 
or  improbability  of  the  alleged  sale. 
Preston  y,  Wilson^  194 

2.  Evidence  received  at  the  hear- 
ing of  the  cause,  and  entered  in  the 
decree,  is  nut  necessarily  admissible 
as  against  all  parties,  on  inquiries  be- 
fore the  Master,  under  the  decree. 
Handford  v.  Handford,  2 1 2 

3.  An  order  ex-parte  may  be  ob- 
tained by  a  Defendant  for  leave  to 
examine  a  Co-defendant,  saving  just 
exceptions, — as  well  after  the  decree, 
as  before  the  hearing ;  and  the  ques- 
tion of  the  competency  of  the  witness 
will  not  be  tried  upon  motion  to  dis- 
charge the  order,  but  is  open  when 
his  evidence  is  tendered.  Steed  v. 
Oliver,  492 

EXAMINATION. 

See  Admission  and  Discharge,  5. 
Co-Defendant. 

EXCEPTIONS. 

The  Master  in  his  report  stated, 
that  he  had  admitted  certain  evidence, 
and  that  thereupon  he  found  certain 
facts.  A  party  objecting  to  the  ad- 
mission of  the  evidence,  and  to  the 
conclusion  thereupon,  cannot  open 
that  objection  as  appearing  on  the 
face  of  the  report,  without  having 
taken  exceptions.   East  v.  East,   347 

EXECUTION. 

See  Administration  Suit,  3. 

EXECUTOR. 

iS>tfc  Administration  Suit,  3. 
Admission  and  Discharge,  5. 
Partnership,  3,  4. 
Trustee    and     Cestui     que 
Trust,  2,  3. 
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nNES  ON  RENEWAL. 


EXECUTOR  DE  SON  TORT. 

1.  The  widow  of  the  testator  em- 
ployed A.  to  collect  some  of  the  debts 
due  to  the  testator's  esUte,  which  A, 
accordingly  collected,  and  paid  over 
to  the  widow,  belieying  that  she  was 
the  administratrix.  The  widow  sub- 
sequently died  without  having  ob- 
tained letters  of  administration:— 
Heldy  that  A»  having  received  monies 
which  he  knew  to  be  part  of  the  es- 
tate of  the  testator,  and  not  having 
accounted  for  such  monies  to  the 
legal  personal  representative  of  the 
testator,  A.  was  luible  to  be  sued  as 
executor  de  son  tort.  Sharland  v. 
MUdoH,  Sharland  v.  Looaemore^   469 

2.  That  the  liability  was  not 
avoided  by  the  suggestion  that  A, 
acted  as  the  agent  of  the  widow,  in- 
asmuch as  the  acts  of  the  widow  and 
A^  in  reference  to  the  testator's  es- 
tate, were  the  acts  of  wrong  doers, 
and  the  law  does  not  recognise  the 
relation  of  principal  and  agent  as  ex- 
isting amongst  wrong  doers.  lb. 

3.  That  A,  was  liable  as  executor 
de  son  tort  to  account  to  a  party  in- 
terested in  the  testator's  estate,  in  a 
suit  for  that  purpose,  without  any 
charge  of  collusion  between  such  ex- 
ecutor de  son  tort  and  the  legal  per- 
sonal representative.  lb, 

FALSE  RECITAL  OF  INCUM- 
BRANCE. 
iS^ee  Priority  of  Incumbrancers, 

7,8. 

FINES. 
See  Copyhold. 

FINES  ON  RENEWAL. 

On  a  devise  of  successive  interests 
in  leases  for  lives  or  years,  where  the 
testator  directs  that  the  leases  are 
from  time  to  time  to  be  renewed, 
without  more,  the  fines  and  expense 
of  renewal  are  to  be  borne  by  the 


tenant  for  life  and  remainderman,  or 
parties  successively  entitled,  in  pro- 
portion to  their  actual  enjoyment  of 
the  estate,  and  not  in  proportion  to 
•a  extent  of  enjojrmait  to  be  deter- 
mined speculatively,  or  by  a  calcula- 
tion of  probabilities.    Jonet  ▼.  Jomest 

440 

2.  There  is  no  difference  in  the  rule 
as  to  the  apportionment  of  fines  fu'  re- 
newal between  the  devisees  of  succes- 
sive interests  in  the  estate,  whether 
the  leases  are  for  lives  or  for  years,  lb. 

3.  If  ihe  testator  provides  a  specific 
fund  for  the  renewals,  or  directs  that 
the  renewals  shall  be  raised  or  borne 
by  the  parties  in  a  certain  manner,  or 
in  certain  proportions,  such  direction 
supersedes  the  general  rule;  but  if 
trustees,  having  power  to  direct  the 
manner  in  which  the  fines  shall  be 
raised,  do  not  exercise  the  power,  the 
Court  will  pursue  the  general  rule 
which  would  be  adopted  in  the  ab- 
sence of  any  direction  as  to  the  mas- 
ner  of  providing  for  the  fines. 

4.  Whether  there  is  any  difierence 
in  the  rule  of  apportionment  in  cases 
where  the  parties  take  successive  in- 
terests under  wills,  and  in  cases  where 
such  interests  are  taken  under  settle- 
ments by  deed — qiuere.  lb. 

5.  Whethre  trustees,  having  power 
to  raise  the  fines  out  of  the  rents  and 
profits,  or  by  mortgage,  or  otherwise, 
as  they  should  think  fit,  might  so  act 
as  to  throw  the  burden  on  the  parties, 
in  proportions  different  from  those  in 
which  it  would  be  distributed  by  the 
general  rule  of  the  Court — qtuere.  lb. 

6.  Where  the  tenant  for  life  pays 
the  whole  fine  on  renewal,  be  will  have 
a  lien  on  the  estate  for  the  proportion 
which  shall  ultimately  appear  to  be 
chargeable  on  the  remainderman,  or 
parties  entitled  in  succession;  and 
where  the  remainderman  renews,  or 
the  renewal  is  effected  by  means  of  a 
mortgage  of  the  estate,  the  tenant  for 
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life  may  be  required  to  give  security 
to  the  remainderman  for  a  propor- 
tionate part  of  the  fine,  calculated 
upon  the  assumed  duration  of  the  life 
interest;  and  if  that  interest  should 
endure  longer  than  such  assumed  pe- 
riod, he  may  be  required  to  give  fur- 
ther security,  without  prejudice  in 
either  case  to  the  actual  amount 
which,  at  the  determination  of  his  in- 
terest, shall  appear  to  be  his  due  pro- 
portion of  the  fine.    /(/.,  4G5 

FORECLOSURE. 

See  Priority  of  Incumbranceiis, 
3,  6,  8. 

FOREIGN  FUNDS. 

See  Investment. 

FORFEITURE. 
See  Equitable  Jurisdiction,  2. 

FRAUD. 
See  Partnership,  6,  7. 

FRAUDULENT  CONVEYANCE. 
See  Stat.  13  Eliz.  .  c5. 

GENERAL  ORDERS. 
V.  of  the  9th  May,  1839. 
See  Preliminary  Inquiries. 

XXIIL  August,  1841. 

See  Parties,  1. 

XXX.  Id. 

See  Parties,  d» 

XXX.  Id. 

In  a  suit  since  the  dOth  Order  of 
August,  1841,  to  establish  the  claims 
of  creditors  of  a  testator  against  his 
real  estate  devised,  legatees,  whose 
legacies  are  charged  on  such  real  es- 


tate, are  not  necessary  parties,  where 
they  are  devisees  in  trust,  having  the 
powers  specified  in  the  Order.  IFard 
v.  Basseity  179 

XL VI.  Id. 
See  Administration  Suit,  2. 

XXIII.  of  26th  October,  1842. 
iSee  Demurrer,  1. 

XIII.  of  May,  1845. 

See  Demurrer,  1. 

XLIIL  Id. 

See  Answer,  1. 

XLVI.  Id. 

See  Demurrer,  1. 

XCIII.  Id. 

See  Dismissal  of  Bill,  2. 

CXIV.  s.  4.  Id. 

See  Dismissal  of  Bill,  3* 

CXXII.  Id. 

Reference  to  the  Master,  under  the 
1 22nd  Order  of  May,  1845,  to  distin- 
guish the  parts  of  a  cross  bill  which 
were  of  nnnecessary  length,  and  to 
ascertain  the  costs  thereby  occasioned* 
TFoods  V.  fFoods,  229 

GENERAL  WORDS. 
See  Act  op  Parliament,  1,  2. 

GREAT  BRITAIN  —  LEGACY 
FOR  THE  BENEFIT  AND 
ADVANTAGE  OF 

See  Charitable  Use. 

HEARING. 

See  Amendment. 
Creditors*  Suit. 
Evidence,  2. 
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INDEHNITE  ACTS. 


HEIR  AT  LAW  AND  RESIDU- 
ARY  LEGATEE. 

See  Heritable  Bond. 

HERITABLE  BOND. 

The  testator,  who  was  a  Scotch- 
man, domiciled  in  England,  devised 
all  the  rest  and  residue  of  his  real, 
personal,  and  mixed  estates  and  effects, 
whatsoever  and  wheresoever,  which 
he  might  be  seised  or  possessed  of  or 
entitled  to  at  the  time  of  his  decease, 
upon  trust  for  his  children,  in  certain 
shares.  One  of  the  children  being 
the  heir-at-law  of  the  testator,  became 
entitled,  according  to  the  law  of  Scot- 
land, to  a  heritable  bond  made  by  a 
debtor  of  the  testator,  after  the  date 
of  the  will,  and  given  as  a  security  for 
a  debt,  which  was  owing  to  him  at  the 
time  the  will  was  made : — Heldy  that 
the  heir  was  not  a  trustee  of  the  heri- 
table bond  for  the  executors  of  the 
testator,  and  that  he  was  not  bound  to 
elect  between  the  heritable  bond  and 
the  benefits  to  which  he  was  entitled 
under  the  will.  Allen  v.  Anderson,  163 

HUSBAND  AND  WIFE. 

See  Set-Off. 

1.  A  marned  woman  entitled  to  a 
leg^y,  appeared  by  her  counsel  at  the 
hearing  of  the  cause,  and  claimed  her 
equity  to  a  settlement  out  of  the  fund. 
The  legacy  was  directed  to  be  carried 
to  the  separate  account  of  the  husband 
and  wife.  The  husband  was  a  bank- 
rupt, and  his  assignee  sold  his  interest 
in  the  legacy.  The  solicitors  for  the 
purchaser  and  for  the  wife  agreed  to 
refer  the  claim  of  the  wife  to  their 
counsel ;  and  the  counsel  determined 
that  she  was  entitled  to  a  settlement 
of  the  moiety,  subject  to  the  costs. 
Before  any  further  steps  were  taken, 
the  wife  died,  leaving  children: — 
H eld f  thai  the  husband  and  those 
claiming   under    him    were,   by   the 


steps  which  had  been  taken,  bound  to 
allow  a  settlement  of  part  of  the  fund 
upon  the  wife  and  children ;  and  that, 
upon  the  death  of  the  wife,  the  child- 
ren were  entitled  to  the  portion  which 
would  have  been  settled.  Lloyd  v. 
Mason,  149 

2.  Whether  an  ante-nuptial  con- 
tract, whereby  the  intended  husband 
agreed  to  secure  to  the  intended  wife 
an  annuity  for  her  separate  mainte- 
nance, in  the  event  of  bis  death,  or 
any  separation  taking  place  between 
them  during  their  lives,  is  void ;  and 
if  not,  whether  such  contract  is  valid 
so  far  as  it  is  intended  to  secure  an 
annuity  to  the  wife  in  case  of  a  sepa- 
ration or  divorce  for  any  cause ;  or 
whether  it  is  valid  to  the  extent  of  se- 
curing the  annuity  to  the  wife  in  case 
of  desertion  by  the  husband,  or  di- 
vorce without  misconduct  on  the  part 
of  the  wife ;  or  whether  it  is  valid 
only  to  the  extent  of  securing  the 
annuity  to  the  wife  in  the  event  of  her 
survivmg  the  husband — qu€ere.  Cock- 
sedge  V.  Cocksedge,  897 

3.  Injunction,  restraining  the  hus- 
band from  interfering  or  intermeddling 
with,  or  continuing  in  possession  of 
a  house  and  furniture  settled  to  the 
separate  use  of  the  wife.  Green  v. 
Green,  400  n. 

INCLOSURE. 
See  Common  Lands. 

INCOME  OF  RESIDUARY 
ESTATE. 

See  Tenant  for  Life  and  Re- 
mainderman, 1. 

INCLOSURE  ACT. 
See  Act  of  Parliament,  1. 

INDEFINITE  ACTS. 
See  Injunction,  1. 


INQUIRIES. 

INDEMNITY. 
See  Mortgagor  akd  Mohtgagee, 
1,  2,  S. 
Specific  Perform  anck. 


INFANCY. 
See  HvsBAXD  and  Wife,  2. 

INJUNCTION. 
See  Administration  Suit,  3. 
Bill  of  Exchange. 
HtisBAKD  AND  Wife,  3. 
Mistake    of    Practice    at 

Stat.  8  &  9  Vict.  c.  IS,  (Land 
Clauses  Consolidation 
Act). 

1.  ASter  an  injunction  had  been 
granted,  restraining  a  Defendant  from 
permitting  a  certain  injurious  effect 
to  be  produced  by  a  given  cause,  (but 
not  otberwjae  restraining  any  definite 
act), the  apprehended  injury  took  place, 
but  the  Defendants  denied,  to  the 
best  of  their  belief,  that  it  arose  from 
the  alleged  cause ;  and  the  Court,  in 
such  circumstances,  refused  to  tieat 
the  Defendants  as  contumacious,  un- 
til it  should  have  been  conclusively 
determined  by  a  verdict  at  law,  that 
the  injury  complained  of  was  produced 
by  the  cause  assigned.  Daioton  \. 
Pater,  AHA 

2.  The  verdict  of  a  jury  on  the 
trial  of  one  issue  had  found  that  the 
forbidden  cause  would  produce  the 
effect,  but  inasmuch  as  a  new  trial  of 
the  issue  had  been  directed,  the  Court 
would  not  treat  the  verdict  of  the  jury, 
on  the  first  trial,  as  sufficient  evidence 
to  connect  the  cause  with  the  effect, 
for  the  purpose  of  proceeding  as  upon 
a  breach  of  the  injunction.  Ih, 


INQUIRIES. 
See  EviDFNCs,  2. 
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INSOLVENT  COURT. 
See  MoKTUAOOR  and  Mortga- 
gee, 6. 

INSOLVENT  DEBTOR. 
See  Mortgagor  and  Mortga- 
gee, G. 
Vendor  and  Purchaser,  1. 
1.  The  Plaintiff  filed  his  petition 
in  the  Court  of  Bankruptcy  under  the 
provisions  of  the  Act  5  &  6  Vict.  c. 
1 16,  for  the  relief  of  insolvent  debtors 
not  owing  more  than  £300,  and  pass- 
ed his  examination,  and  obtained  his 
interim  and  final  orders  for  protection. 
Ue  then  filed  an  affidavit  in  the  Court 
of  Bankruptcy,  stating  that  he  had 
satisfied,  and  obtained  a  discharge 
from,  all  the  creditors  named  in  his 
schedule ;  and  that  he  bad  notified 
such  satisfaction  and  discharge  by 
public  advertisement.  The  Plainliff 
then  applied  to  the  official  assignee 
a  release  of  his  estate,  which,  ac- 
cording to  the  provisions  of  the  act, 
'sted  in  such  assignee  on  the  presen- 
tion  of  (he  petition ;  but  in  the  ah- 
nce  of  any  proviso  in  the  act  for 
determining  the  duties  of  the  olScial 
assignee  in  such  a  case,  the  Plaintiff 
was  unable  to  obtain  any  release  or 
reconveyance.  The  Plaintiff  then 
filed  his  bill  against  the  Defendant,  as 
mortgagee,  for  the  redemption  of  an 
estate,  which  had  been  mortgaged  be- 
fore he  presented  his  petition  to  the 
Court  of  Bankruptcy.  Upon  the  ob- 
jection of  the  Defendant,  that  the  es- 
tate of  the  Plainliff  (if  any)  waa  vested 
in  the  official  assignee : — Held,  that, 
in  the  absence  of  any  statutory  juris- 
diction on  the  subject  in  the  Court  of 
Bankruptcy,  and  upon  the  submission 
of  the  assignee,  the  Plaintiff  was  en- 
titled to  sustain  the  suit  at  the  hear- 
ing, Preaton  v.  WiUon,  185 
2.  Whether,  if  the  Defendant  had 
demurred,  the  bill  would  have  been 
sustained — quare  t  lb. 
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INVESTMENT. 


INTEREST. 

See  Co- PLAINTIFFS. 

INTEREST  OF  CHILDREN  IN 
A  SETTLEMENT. 

See  Husband  and  Wife,  1. 

INTEREST  OF  LEGACY. 

Where  a  testator  bequeathed  an  an- 
nuity to  his  granddaughter  for  her 
life,  and  directed  that  if  she  should 
die  during  the  lifetime  of  his  widow, 
the  annuity  should  be  paid  for  the 
maintenance  of  the  children  of  the 
granddaughter,  and  that  from  and 
after  the  decease  of  his  widow  and 
granddaughter,  the  value  of  the 
amount  of  the  annuity  (such  a  sum 
as  would  produce  it  according  to  the 
then  legal  rate  of  interest)  should  be 
paid  to  all  and  every  the  child  and 
children  ofthe  granddaughter,  if  more 
than  one,  to  be  equally  divided  among^ 
them  when  and  as  they  should  respec- 
tively attain  the  age  of  twenty-one 
years,  and  if  there  should  be  but  one, 
then  the  whole  to  such  one  child, 
with  a  gift  over,  in  case  of  the  death 
of  the  granddaughter  without  issue, 
who  should  attain  the  age  of  twenty- 
one, — the  children  of  the  granddaugh- 
ter are  not  entitled  to  the  annuity  or 
interest  of  the  fund  after  the  death  of 
the  widow  and  their  mother,  until 
they  attain  the  age  of  twenty- one 
years.    Festing  v.  Alleuy  575 

INTERPLEADER. 

A  life  insurance  company  received 
notice  of  an  assignment,  by  an  insurer 
of  a  policy  which  the  company  had 
granted,  and  the  insurer  aiPterwards 
became  bankrupt.  Soon  after  the 
death  ofthe  person  wliose  life  was  as- 
sured, the  party  to  whom  the  assign- 
ment had  been  made  applied  for  the 
payment  of  the  sum  due  upon  the 
policy,  and  the  company  inquired  of 


the  assignees  of  the  bankrupt  whether 
there  was  any  objection  to  payment 
being  made  to  the  claimant.  The  as- 
signees did  not  assent  to  the  payment, 
but  made  no  positive  claim  to  the 
policy.  In  the  mean  time  an  action 
was  brought  upon  the  policy  by  the 
claimant  in  the  name  of  the  bankrupt, 
against  the  company : — Held,  that  it 
was  a  case  in  which  the  company 
were  entitled  to  file  their  bill  of  inter- 
pleader against  the  plaintiff  in  the  ac- 
tion, the  bankrupt,  and  his  assignees ; 
and  that  the  assignees,  who  had  in  the 
suit  shewn  no  title  to  the  policy,  must 
pay  the  costs.  Fenn  v.  Edmondsy  314 

INTESTACY. 
See  Next  of  Kin,  1. 

INVALID  EXiECUTION  OF 

POWER. 

See  Equitable  Jurisdiction,  L 

INVALID  CONTRACT. 
See  Husband  and  Wife,  2. 

INVESTMENT. 

The  testator  gave  to  the  executors 
and  trustees  appointed  by  his  will  so 
much  of  his  personal  estate  as  would 
produce  a  certain  annuity,  upon  trust 
to  select,  appropriate,  and  set  apart 
the  same,  in  their  uncontrolled  discre- 
tion, and  pay  the  interest,  dividends, 
and  annual  produce  thereof  to  his 
widow  for  her  life  or  widowhood ;  and 
if  the  annual  produce  of  the  personal 
estate  and  effects  so  set  apart  and  ap- 
propriated should  fi-om  any  cause  be 
increased  or  reduced,  his  widow  was 
to  receive  such  increased  or  reduced 
interest,  dividends,  and  annual  pro- 
duce ;  and,  from  and  after  her  decease 
or  second  marriage,  the  testator  di- 
rected that  the  personal  estate  and 
effects  so  appropriated  or  set  apart 
should  fall  into  his  residuary  estate. 
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And  the  testator  empowered  his  trus- 
tees, at  their  own  discretion,  to  per- 
mit the  whole  or  any  part  of  his  per- 
sonal estate  to  remain  on  the  securi- 
ties on  which  the  same  might  happen 
to  he  at  his  decease,  or  otherwise  to 
convert  and  alter  the  same  at  their 
own  absolute  discretion.  The  testa- 
tor's personal  estate  was  invested  in 
foreign  funds.  The  trustees  did  not 
exercise  their  discretion  as  to  the  ap- 
propriation of  the  investments  to  an- 
swer the  annuity,  but  submitted  to  act 
as  the  Court  should  direct: — Held^ 
that  the  Court  would  not  direct  any 
appropriation  of  the  foreign  funds  to 
answer  the  annuity  to  the  widow,  but 
would  direct  the  annuity  to  be  raised 
by  the  purchase  of  Consols,  referring 
it  to  the  Master  to  inquire  what  part 
of  the  existing  investments  it  would 
be  proper  for  that  purpose  to  call  in, 
having  regard  to  the  interests  of  other 
parties  under  the  will.  Prendergast 
V.  Lushififfto/if  171 

IRREGULARITY. 

See  Amendment. 

ISSUE. 

See  Statute  of  Wills,  7  W.  4  & 
1  Vict,  c  26. 

ISSUE  OR  INQUIRY. 
See  Rectifying  Settlement, 

JOINT-STOCK  BANK  SHARES. 

See  Mortgagor  and  Mortgagee, 
1,  2,  3,  4. 

JOINT-STOCK  COMPANY. 

1.  The  solicitor  who  had  project- 
ed, and  at  his  own  expense  brought 
forward,  a  scheme  for  making  a  rail- 
way, entered  into  an  agreement  with 
the  persons  who  became  the  provi- 
sional committee  for  prosecuting  the 


undertaking,  that  the  costs  and  ex- 
penses should  be  paid  by  such  soli- 
citor and  projector,  and  that  the  mem« 
bers  of  such  provisional  committee 
should  not  be  personally  liable  to  him 
for  such  costs  and  disbursements,  but 
that  the  same  should  be  paid  out  of 
the  fund  to  arise  from  the  deposits  to 
be  paid  on  the  shares : — Held^  that 
this  agreement  was  not  illegal  as  be- 
tween the  provisional  committee  and 
the  shareholders,  regarded  as  trustee 
and  cestui  que  trust,  inasmuch  as  the 
trustee  was  entitled  to  be  indemnified 
by  his  cestui  que  trust  in  respect  of 
the  costs  and  expenses  properly  in- 
curred.    Parsons  v.  Spooner^       102 

2.  Whether  the  contract  to  pay  fu- 
ture costs  out  of  the  deposits  was  ille- 
gal as  between  the  solicitor  and  client, 
attending  to  the  fact,  that  the  client, 
being  a  trustee,  might  properly  stipu- 
late that  he  should  not  be  personally 
liable  for  the  costs  to  be  incurred,  but 
that  the  same  should  be  paid  exclu- 
sively out  of  the  trust-fund — Qvuere? 

lb, 

3.  One  of  the  members  of  the  com- 
mittee of  management  of  a  joint-stock 
company  sold  his  shares  to  the  com- 
mittee, on  behalf  of  the  company,  at 
a  price  not  exceeding  the  market 
price  of  the  shares  at  that  time.  The 
shares  were  transferred  to  the  trus- 
tees in  trust  for  the  company,  and 
the  vendor  thenceforward  ceased  to 
interfere  in  their  a&irs.  Three  years 
after  it  was  known  to  the  sharehold- 
ers generally  that  the  shares  had  been 
sold  to  the  company,  the  company 
having  during  that  time  continued  the 
business,  and  having  obtained  new 
Parliamentary  powers,  the  Plaintiff, 
on  behalf  of  himself  and  all  the  share- 
holders in  the  company,  filed  his  bill 
against  the  vendor  to  set  aside  the 
sale  and  transfer  of  the  shares  as  frau- 
dulent ;  and  to  obtain  contribution  from 
the  vendor  towards  the  debts  of  the 
company.     The  Court  refused  to  dii- 
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turb  the  sale,  and  dismissed  th&  bill, 
with  costs.    Walford  V ,  Adie,       112 
4.  Bill  against  the  directors  of  a 
railway  company,  provisionally  regis- 
tered but  not  incorporated,  brought 
by  A.  and  B.  (alleging  themselves  to 
be  holders  of  scrip  of  certain  shares 
on  which  they  had  paid  the  deposits), 
on  behalf  of  themselves  and  all  other 
the  shareholders  of  the  company,  ex- 
cept the  defendants,  stating  that  the 
objects  of  the  undertaking  had  been 
improperly  diverted  by  the  Defend- 
ants, and  seeking  to  charge  them  with 
the  amount  of  losses  occasioned  by 
their  alleged  misconduct,  and  also  to 
have  the  deposits  returned,  or  the  as- 
sets administered  and  the  surplus  di- 
vided.    Plea,  by  one  of  the  Defend- 
ants, that,  before  the  bill  was  filed, 
the  Plaintiff  B,  had  sold  and  assigned 
to  one  C.  the  shares  in  the  bill  men- 
tioned to  have  been  allotted  to  B^  and 
that,  at  the  time  the  bill  was  filed,  all 
right,  title,  and  interest  in  the  said 
shares  were  vested  in  C,  and  that  B. 
had  at  such  time  no  interest  therein, 
— allowed,  but  owing  to  the  general- 
ity of  the  averments  in  the  plea,  as  to 
the   transaction   constituting,   or  as- 
sumed to  constitute,  the  alleged  sale 
and  assignment,   the  costs  were  re- 
served.    Doyle  V.  Muntz,  509 

5.  Heldy  also,  that  the  bill  could 
not  be  sustained  on  the  suggestion 
that  B^  although  he  had  parted  with 
his  interest  in  the  shares,  was  still  lia- 
ble to  third  persons,  and  therefore  en- 
titled to  call  upon  the  directors  to  ad- 
minister the  assets  of  the  company  in 
discharge  of  its  liabilities.  lb, 

6.  That  the  bill  could  not  be  main- 
tained on  the  suggestion  that  C,  was 
a  party  to  the  suit,  as  being  one  of 
the  "  other  shareholders  "  for  whose 
benefit  it  was  brought,  for  such  "  other 
shareholders*'  must  be  not  merely 
other  persons,  but  persons  owning 
other  shares  than  those  held,  or 
claimed  to  be  held,  by  the  Plaintiffs 
named  on  the  record.  lb. 


7.  That  B.  was  not  in  such  a  case 
suing  as  a  trustee  for  C, — ^that  he 
was  not  entitled  to  sue  in  that  cha- 
racter,— and  that  parties  allowed  in 
such  cases  to  represent  absent  share- 
holders must  be  parties  having  the 
beneficial  interest  in  the  shares  in 
respect   of   which   they   seek   relief. 

n, 

8.  A  railway  company  resolved  to 
raise  a  sum  of  money  upon  loan-notes, 
payable  at  the  end  of  five  years,  bear- 
ing interest  at  5/.  per  cent,  in  the 
mean  time,  with  an  option  to  the 
holders  to  convert  them,  at  the  expi- 
ration of  three  years,  into  shares  of 
the  company,  at  a  certain  rate  per 
share,  under  the  powers  of  an  act  of 
Parliament,  to  be  applied  for  as  early 
as  possible ;  and  the  company  adver- 
tised for  tenders  accordingly, — one 
half  of  the  loan  to  be  paid  to  the  com- 
pany when  the  tenders  should  be  ac- 
cepted (February,  1842),  one  quarter 
on  or  before  the  15th  of  April,  and 
the  other  quarter  on  or  before  the 
15th  of  July  following.  The  loan 
was  made  by  various  persons,  to  whom, 
on  the  payment  of  the  last  instalment 
(July,  1842),  loan-notes  were  deli- 
vered, promising  to  pay  the  sums  ex- 
pressed therein  on  the  15  th  of  Feb- 
ruary, 1847,  with  an  indorsement 
thereon  referring  to  the  resolution, 
and  intimating  that  in  pursuance 
thereof  application  was  intended  to 
be  made  to  Parliament  for  an  act,  un- 
der the  terms  of  which  the  bearer 
would  be  entitled,  on  the  15th  of  Feb- 
ruary, 1845,  provided  previous  notice 
was  given,  to  convert  the  loan-notes 
into  shares,  at  the  price  mentioned  in 
the  resolution.  An  act  was  after- 
wards obtained,  enabling  the  com- 
pany, for  the  purposes  therein  men- 
tioned, to  issue  new  shares  of  such 
amount,  and  to  be  appropriated  and 
disposed  of  in  such  manner,  for  such 
prices,  and  by  such  ways  and  means, 
as  by  the  order  of  a  meeting  of  the 
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company  should  be  determined.  By 
a  meeting  of  the  company,  subsequent- 
ly held,  it  was  resolved,  that  the  new 
shares  authorized  by  the  act  should 
be  raised  and  allotted  to  and  amongst 
the  holders  of  loan-notes,  in  the  man- 
ner and  upon  the  terms  directed  by 
the  act : — Eeld^  that  the  effect  of  the 
act,  and  the  subsequent  resolution  of 
the  company,  was  not  to  allot  the  new 
shares  amongst  all  the  loan-note  hold- 
ers unconditionally,  but  only  as  they 
had  acquired  a  right  to  such  allot- 
ment by  virtue  of  their  antecedent 
contract.  Campbell  v.  the  London 
and  Brighton  Railway  Company y  519 

9.  That  the  term  of  five  years,  at 
the  end  of  which  the  notes  were  to  be 
paid  off,  must  be  reckoned  from  Feb- 
ruary, 1842,  when  the  first  instalment 
of  the  loan  was  advanced;  and  that 
the  three  years,  during  which  the 
holders  were  to  have  the  option  of 
converting  the  notes  into  shares,  must 
be  reckoned  from  the  same  time.    Ih. 

10.  That,  from  the  nature  of  the 
property  which  was  the  subject  of  the 
option,  time  was  of  the  essence  of  the 
contract.  lb, 

11.  That  the  indorsement  on  the 
loan-notes  did  not  enlarge  the  time  of 
the  option  by  continuing  it  until  li- 
mited by  an  act  of  Parliament  or 
otherwise  — but  whether  the  company 
had  power  to  restrict  the  option,  by 
requiring  notice  before  the  15th  of 
February,  1845,  (the  end  of  the  three 
years),  or  whether  the  loan-note  hold- 
ers accepting  the  notes  with  the  in- 
dorsement expressing  that  restric- 
tion, without  objection  or  protest, 
would  be  bound  Xh&rehy—quare?  lb. 

12.  The  company  could  only  be 
understood  as  contracting  to  apply  for 
an  act  of  Parliament,  having  the  effect 
suggested,  but  could  not  be  under- 
stood as  guaranteeing  the  lenders  of 
the  money  that  such  an  act  should 
be  obtained.     Id.  534 


JOINT  TENANCY. 

A  bequest  of  property  to  be  at  the 
disposal  of  the  testator*s  wife,  for  her- 
self and  children,  does  not  give  the 
widow  a  power  of  appointment,  or 
make  the  widow  and  children  tenants 
in  common,  but  creates  a  joint  te- 
nancy.    Crockett  v.  Crockett^      326 

JUDGMENT-CREDITOR  OF 
TESTATOR. 

See  Administration  Suit,  3. 

JUDGMENT. 
See  Stat.  13  Eliz.  c.  5. 


LAPSE. 

See  Stat,  of  Wills,  7  W.  4  &  1 
Vict.  c.  26,  2. 

The  testator  gave  his  real  and  per* 
sonal  estate  to  his  executors,  upon 
trust,  after  conversion  and  payment 
thereout  of  his  debts,  funeral,  and  tes- 
tamentary expenses  and  legacies,  to 
stand  possessed  of  the  residue,  and 
divide  the  same  into  ten  equal  parts  or 
shares,  which  he  bequeathed  to  ten 
persons  named  in  his  will,  and  he  de- 
clared that  if  the  net  residue  of  his 
property,  after  payment  of  the  debts, 
&c.,  should  exceed  10,000/.,  then 
10,000/.  only  should  be  applicable  to 
the  said  trusts  (1000/.  to  each  share); 
and  in  that  case  the  testator  gave  the 
residue  of  his  said  property  beyond 
the  sum  of  10,000/.  to  his  nephews 
and  nieces  in  equal  shares.  The  net 
residue  after  the  payment  of  debts, 
&C.,  exceeded  10,000/.  One  of  the 
tenth  shares  of  the  10,000/.  lapsed  by 
the  death,  in  the  testator's  lifetime,  of 
one  of  the  ten  legatees : — Heldy  that 
the  lapsed  share  of  1000/.  did  not 
pass  as  residue  to  the  nephews  and 
nieces,  but  was  undisposed  of.  Green 
V.  Per  twee,  249 
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MINING  PARTNERSHIP. 


LEASE. 

See  Covenant,  1,  4. 


LEASES,  FOR  LIVES,  AND 
YEARS. 

See  Fines  on  Renewal. 


LEGACY. 

See   Construction,  2,  3. 
Interest  of  Legacy. 
Lapse. 
Set-ofp. 
Unitarian  Congregations. 


LEGACY  CHARGED  ON  REAL 
ESTATE. 

See  General  Order,  XXX.  of 
August,  1841. 

LEGACY  FOR   THE  PUBLIC 
BENEFIT. 

See  Charitable  Use. 


LEGACY  TO  A  WIFE  FOR 
HERSELF  AND  CHILDREN. 

See  Joint  Tenancy. 

LEGATEES. 
See  Preliminary  Inquiries. 

LIABILITY. 

See  Partnership,  1,  2,  4,  6,  7. 
Trustee     and     Cestui    que 
Trust,  2,  3. 


LIABILITY  OF  MORTGAGEE 
OF  JOINT  STOCK  BANK 
SHARES  TO  BANK  DEBTS. 

See  Mortgagor  and  Mortgagee, 
1,  2,  3,  4. 


LIABILITY  OF   THE  ESTATE 
OF  A  DECEASED  PARTNER.  ' 

See  Partnership,  1, 2,  4. 


LIABILITY  OF  THE  PARTIES 
TO  A  CONTRACT,  TO  THIRD 
PERSONS. 

See  Annuity. 


LIABILITY    OF    SHARE- 
HOLDERS. 

See  Joint  Stock  Company. 


LIEN. 
See  Fines  on  Renewal  6. 

LOAN-NOTES. 
See  Joint  Stock  Company^  8, 9,  II. 

LOCAL  ACT. 
See  Act  or  Parliament,  2. 

LUNATIC. 
See  Stat.  1  W.  4,  c.  60. 

MAINTENANCE. 
See  Remoteness. 

MASTERS'  REPORT. 
See  Exceptions. 

MINING  SHARES. 
See  Demurrer,  2. 

MINING  PARTNERSHIP. 
See  Joint  Stock  Company,  3. 


MORTGAGOR,  &c. 
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MISDESCRIPTION. 

See   Plaintiff. 

Vendor  and  Purchaser. 


MISREPRESENTATION. 
See  Evidence,  1. 


MISTAKE  OF  PRACTICE  AT 

LAW. 

The  Court  refused  an  injunction  to 
restrain  Plaintiffs  in  an  action  at  law 
from  taking  out  of  court  money  which 
the  Defendants  at  law  had  paid  into 
court  in  the  action,  in  ignorance  that, 
upon  such  payment,  the  Plaintiffs  at 
law  were  entitled  to  stay  their  action, 
and  take  the  sum  so  paid.  Such  ignor- 
ance or  inadvertence  does  not  amount 
to  that  kind  of  mistake  against  the 
consequences  of  which  equity  will  in- 
terpose to  relieve  :  Semble,  Great 
Western  Railway  Company  v.  Cripps, 

91 

MORTGAGE. 
See  Fines  on  Renewal,  6. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See   Insolvent  Debtor,  1. 
Parties,  2. 

Priority  of  Incumbrancers, 
1,  3,  4tp  5,  7,  8. 

1.  Transfer,  by  way  of  mortgage, 
of  shares  in  a  hanking  company.  The 
mortgagor  afterwards  paid  off  the  debt, 
and  applied  for  a  retransfer  of  the 
shares,  but  the  directors  of  the  bank 
did  not  permit  the  retransfer  to  be 
made.  In  the  meantime  a  creditor 
recovered  judgment  against  their  pub- 
lic officer,  and  threatened  execution 
against  the  mortgagee,  as  one  of  the 
shareholders  : — Heldy  that,  where  the 
mortgage   was   made    simply   as   an 


absolute  transfer,  subject  to  redemp- 
tion, and  nothing  had  passed  binding 
the  mortgagor  to  take  a  retransfer  of 
the  shares,  the  mortgagor  was  not 
liable  to  indemnify  the  mortgagee 
against  debts  incurred  after  the  trans- 
fer made  on  the  mortgage,  and  before 
the  mortgage  debt  was  paid  off.  PhenS 
v.  Gillan^  1 

2.  That,  the  mortgagor  having 
elected  to  take  a  retransfer  of  the 
shares,  the  mortgagee  became  a  trustee 
of  the  shares  for  the  mortgagor,  and 
the  mortgagor  was  bound  to  indemnify 
him  against  the  whole  expenses  or 
liabilities  which  he  had  properly  in- 
curred by  holding  and  maintaining  the 
shares.  lb, 

3.  That  the  mortgagor,  indemnify- 
ing the  mortgagee  in  respect  of  the 
costs,  was  entitled  to  take  proceedings 
in  the  name  of  the  mortgagee,  to 
compel  a  retransfer  of  the  shares,  and 
to  resist  the  proceedings  against  the 
shareholders  under  the  judgment.   lb. 

4.  The  mortgagee  has  not,  in  such 
a  case,  any  right  at  law  against  the 
mortgagor,  semble.  lb, 

6.  \Vhether  the  directors  of  the 
company,  preventing  the  shares  from 
being  retransferred,  are  necessary 
parties  to  the  suit,  in  order  to  give  the 
Plaintiff  complete  relief — qyuere  ?  lb. 

6.  The  statute  1  &  2  Vict.  c.  1 10, 
s.  68,  does  not  make  it  the  duty  of  a 
mortgagee,  as  against  the  provisional 
assignee  of  an  insolvent  mortgagor,  to 
obtain  an  order  from  the  commission- 
ers of  the  Insolvent  Debtors*  Court 
for  a  conveyance  of  the  equity  of  re- 
demption ;  and  an  offer  by  the  provi- 
sional assignee  to  facilitate  the  pro- 
ceedings in  such  an  application  does 
not  entitle  him  to  his  costs  in  a  suit 
subsequently  instituted  against  him 
for  foreclosure.    Grigg  v.  Sturgisy  93 

7.  Stephen  took  a  conveyance  of 
an  estate  from  William^  his  father, 
and  then  mortgaged  the  estate,  with 
a  power  of  sale  on  default  of  payment 
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NEGLIGENCE. 


NOTICE. 


of  the  mortgage  money  and  interest 
within  three  months  after  notice,  in 
writing,  given  to  Stephen^  his  heirs, 
executors,  administrators,  or  assigns, 
or  left  at  his  or  their  usual  or  last 
known  place  of  ahode.  The  convey- 
ance to  Stephen  from  William  was 
afterwards  declared  void,  as  against 
the  creditors  of  William,  Some  years 
afterwards,  the  mortgagee  caused  the 
notice  demanding  payment  to  he  affix- 
ed to  the  door  of  the  house  which  was 
the  last  known  place  of  ahode  of 
Stephen;  and  the  mortgagee,  a  short 
time  before  the  expiration  of  the  three 
months,  entered  into  a  contract  for 
the  sale  of  the  property  : — Held,  that 
as  the  right  of  the  mortgagee  under 
the  power  of  sale  was  paramount  to 
that  of  the  creditors  of  William^  the 
notice  to  Stephen  was  sufficient.  Ma^ 
jor  v.  Wardy  598 

8.  That  such  notice  was  well  served 
by  being  fixed  on  the  door  of  Ste- 
phen's last  known  place  of  abode.   lb, 

9.  That  the  contract  for  sale  of 
the  property,  although  made  before 
the  expiration  of  the  notice,  was  not 
therefore  invalid.  lb. 

MOTION. 

See  Award,  3. 

Dismissal  of  Bill,  2,  3. 
Vendor  and  Purchaser,  2,  3. 

A  motion  which  has  been  opened 
cannot  be  afterwards  treated  by  the 
party  moving  .as  an  abandoned  mo- 
tion ;  but  the  parties  opposing  are  en* 
titled  to  costs  as  on  a  motion  refused. 
Dugdale  v.  Johnson,  92 

MOTION  EX  PARTE. 

See  Evidence,  3. 

NEGLIGENCE. 

See   Trustee    and    Cestui    Que 
Trust,  2,  8. 


NEGLIGENCE  IN  PERMIT- 
TING MORTGAGOR  TO  RE- 
TAIN THE  TITLE-DEEDS. 

See  Priorityof  Incumbrancers,  4. 

NEW  TRIAL. 
See  Injunction,  2. 

NEXT  OF  KIN. 

1.  The  testatrix  devised  and  be- 
queathed the  rents,  issues,  and  profits 
of  her  real  and  personal  estate  to  her 
sister  for  life,  and  upon  and  after  her 
decease,  upon  trust  to  sell  the  real 
estate,  and  pay  the  money  arising 
therefrom  to  such  persons  as  the  tes- 
tatrix should,  by  any  codicil,  direct ; 
and,  if  she  should  not  bequeath  the 
same  by  any  codicil,  then  to  pay  the 
same  unto  and  amongst  her  next  of 
kin :  and,  by  her  codicil,  the  testatrix 
revoked  the  former  devise  and  be- 
quest made  by  her  will,  and  devised 
and  bequeathed  all  the  said  real  and 
personal  estate  to  other  trustees,  upon 
the  like  trusts,  but  directed  that  all 
"  the  said  residue  "  should  be  paid  to 
her  next  of  kin  on  the  part  of  her 
mother,  and  not  to  any  of  her  next  of 
kin  on  the  part  of  her  father : — Held, 
that  the  testatrix  died  intestate  as  to 
the  residuary  personal  estate.  Say  v. 
Creed,  580 

2.  That  the  next  of  kin  of  the  tes- 
tatrix, ex  parte  matema,  at  the  death 
of  the  tenant  for  life,  were,  under  the 
codicil,  entitled  to  the  proceeds  of  the 
real  estate.  lb. 


NOTICE- 

See  Joint  Stock  Company,  II. 

Priority  of  Incumbrancers, 
1,  2,  3. 

Stat.  8  &  9  Vict.  c.  18. 
(Land  Clauses  Consoli- 
dation Act). 


PARTNERSHIP. 
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NOTICE  OF  SALE. 

Ste  Mortgagor  and  Mortgagee, 

7,8. 

NOTICE  TO  EQUITABLE 
MORTGAGEE  WHEN  HE 
ACQUIRED  THE  LEGAL  ES- 
TATE, OF  OBLIGATIONS  OF 
THE  MORTGAGOR  AFFECT- 
ING THE  PROPERTY. 

See  Priori tyofIncumbbancbrs, 3. 

OBJECTION. 
See  Exceptions. 

OBJECTIONS  TO  TITLE. 
See  Vendor  and  Pdrchaseh,  9,  6. 

OCCUPATION  RENT. 

Sw  Tenant  in  Common. 

KefereDce  to  fix  on  occupation  rent, 

in  account  of  arrears  of  dower.    Sam' 

ford  V.  Bamford,  206 

OFFICIAL  ASSIGNEE. 
See  Insolvent  Debtor,  1. 

ORDER  PASSED  AND  EN- 
TERED. 
See  Affidavit  of  Service. 

PARTIES. 
See  Amendment. 

Bill  of  Esciiange. 
Mortgagor      and      Mort- 
gagee, .'i. 
Priority  or  iNcuuBRANCEits, 
6. 
1.  Bill  by  a  debtor,  who  had  con- 
veyed property  to  a  tniatee  for  the 
benefit  of  hia  creditors,  to  have  the 
tnists  of  the  deed  administered  by  the 
Court,  charging  that  one  of  such  cre- 
ditors had  forfeited  his   debt  by  a 


breach  of  his  covenant  not  to  sue  or 
molest  the  debtor: — Held,  that  the 
creditors,  parties  to  the  deed,  other 
than  tbe  trustee  and  the  creditor 
charged  nith  the  broach  of  covenant, 
were  aufficienlly  made  parties  by  be- 
ing served  with  copies  of  the  bill 
under  the  23rd  Order  of  August, 
1841.     Duncotnbe  y.  Levy,  232 

2.  ji^  having  a  life  estate,  nith  re- 
mainder over  in  strict  settlement, 
subject  to  a  mortgage  of  the  settled 
property  for  a  term  of  1000  years, 
demised  the  property  for  a  term  of 
200  years  if  he  should  so  long  live. 
A  purchaser  of  the  term  of  200  years 
filed  his  hill  to  redeem  tbe  termor  for 
1000  years,  who  was  the  first  mort- 
gagee of  the  estate  : — Held,  that  A., 
the  owner  of  the  life  estato,  subject  to 
the  term  of  200  years,  was  a  necessary 
party.     Hunter  v.  Macklete,         238 

3.  In  a  suit  to  execute  the  trusts  of 
a  will  devising  real  estates  to  trustees 
for  certain  persons  for  life,  and  after 
their  decease,  for  sale;  with  power  to 
give  discharges  for  the  proceeds  and 
the  rents  and  profits,  and  with  a  di- 
rection to  stand  possessed  of  the 
monies  to  arise  thereby,  upon  trust 
for  the  children  of  the  tenants  for 
life,  the  trustees  and  the  tenants  for 
life  being  Defendants — but  there  be- 
ing no  power  of  sale  until  after  the 
death  of  the  tenants  for  life,  the 
Court,  notwithstanding  the  30th 
Order  of  August,  1841,  directed  that 
the  children  of  the  tenants  for  life 
should  be  made  parties.  Cox  v. 
Barnard,  253 

PARTNERSHIP. 

I.  A.  deposited  monies  with  B., 
C,  and  i>„  who  were  bankers  in 
partnership,  and  received  from  them 
notes,  in  which  they  promised  to  pay 
him  the  amount  three  months  after 
sight,  with  interest.  B.  died  in 
Alarch,    1637,   having  appointed  C. 
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and  another  his  executors.  C,  and 
D.  continued  the  banking  business  in 
the  same  name  until  1842,  and  inte- 
rest was  regularly  paid  on  the  notes 
by  the  firm  until  that  time, — the 
payment  being  indorsed  upon  the 
notes,  and  signed  by  one  of  the  part- 
ners or  their  clerk.  In  December, 
1843,  the  executors  of  A.  filed  their 
bill  against  the  executors  of  jB.,  and 
the  devisees  under  his  will,  for  pay- 
ment of  the  amount  of  the  notes  out  of 
the  personal  or  real  estate  of  jB.  : — 
Heldy  that  the  acts  of  the  surviving 
partners  of  B.  had  not  the  effect  of 
taking  the  debt  upon  the  notes  out  of 
the  operation  of  the  Statute  of  Limi- 
tations as  against  the  real  or  personal 
estate  of  the  deceased  partner.  Way 
V.  Bttssettf  55 

2.  A  creditor  of  a  partnership^ 
against  whose  debt  the  estate  of  a 
deceased  partner  is,  in  a  suit  directly 
instituted  against  that  estate,  entitled 
to  the  protection  of  the  Statute  of 
Limitations,  cannot  (on  a  bill  against 
the  surviving  partners  and  the  repre- 
sentatives of  the  estate  of  the  de- 
ceased partner,  alleging  that  the  sur- 
viving partners  are  indebted  to  the 
deceased  partner)  recover  his  debt 
against  the  separate  estate  of  such 
deceased  partner,  on  the  ground  of 
the  equity  of  the  partners  amongst 
themselves  to  enforce  an  adjustment 
of  the  partnership  transactions;  for 
the  creditor  can  at  the  utmost  only 
stand  in  the  place  of  the  surviving 
partners  as  against  the  estate  of  the 
deceased  partner,  and  in  such  a  case 
the  surviving  partners  have  no  claim 
on  the  estate  of  the  deceased.         lb, 

3.  Acts  done  by  one  of  the  surviv- 
ing partners,  who  was  executor  of  the 
deceased  partner,  and  which  the  sur- 
viving partners  were  in  that  character 
bound  to  do,  cannot  prima  facie  be 
considered  to  have  been  done  in  the 
character  of  executor.  lb. 

4.  After  a  dissolution  of  partner- 


ship by  death  or  otherwise,  the  sur- 
viving or  continuing  partners  of  the 
firm  are,  (in  a  suit  against  them  by 
persons  claiming  to  be  creditors  of 
the  partnership),  entitled  to  the  pro- 
tection of  the  Statutes  of  Lamitation, 
although,  as  between  themselves  and 
retired  partners,  or  the  estates  of  de- 
ceased partners,  the  partnership  ac- 
counts are  unsettled ;  and  the  retired 
partners,  or  the  executors  of  a  de- 
ceased partner,  are  in  such  a  suit 
against  them  entitled  to  the  like  pro- 
tection.    Id,  68 

5.  A  partnership  agreement  be- 
tween A.  and  jB.,  that  they  shall  be 
jointly  interested  in  a  speculation  for 
buying,  improving  for  sale,  and  selling 
lands,  may  be  proved  without  bang 
evidenced  by  any  writing  signed  by, 
or  by  the  authority  of,  the  party  to  be 
charged  therewith,  within  the  Statate 
of  Frauds ;  and  such  an  agreement 
being  proved.  A,  or  B.  may  establish 
his  interest  in  land,  the  subject  of  the 
partnership,  without  such  interest  be- 
ing evidenced  by  any  such  writing. 
Dale  V.  Hamiltoni  369 

6.  Two  solicitors  having  entered 
into  partnership,  each  of  them  con- 
tinued to  attend  to  the  business  of  his 
former  clients,  but  on  the  partnerhip 
account;  and  one  of  the  partners 
having  proposed  to  invest  a  sum  of 
money  belonging  to  a  client  in  a 
certain  mortgage,  the  proposal  was 
agreed  to  by  the  client,  and  the  mo- 
ney was  paid  to  the  joint  account  of 
the  partnership,  at  their  bankers,  for 
the  purpose  of  the  investment.  The 
negotiations  for  the  mortgage  were 
broken  off  by  the  proposed  mortgagor, 
but  the  partner  by  whom  the  proposal 
had  been  made  to  the  client  untruly 
represented  to  the  client  that  the 
mortgage  had  been  effected,  and 
thenceforward  continued  to  pay  the 
interest  as  if  it  had  actually  been  done. 
Although  the  banking  account  was 
kept  in  the  name  of  the  firm,  the  mo- 


PAUPER. 

Dies  standing  to  the  account  belonged 
exclusively  to  the  partner  who  com- 
mitted the  fraud ;  be  alone  attended 
to  and  bad  the  control  of  the  account, 
and  the  fraud  was  unknown  to  the 
Other  partner.  Five  years  after  the 
receipt  of  the  money  from  the  client 
the  partnership  was  dissolved;  and  ten 
years  afler  the  dissolution  of  the  part- 
norBbip,  the  partner  who  bad  com- 
mitted the  fraud  became  bankrupt, 
and  the  client,  wbo  from  the  time  of 
the  dissolution  until  the  bankruptcy 
had  continued  to  employ  him  as  bis 
solicitor,  discovered  the  fraud.  The 
client  then  filed  his  bill  against  the 
other  partner  to  recover  the  money : 
— Held,  that  the  Defendant  was  origi- 
nally liable  to  the  Plaintiff  for  the 
money  received  by  the  firm  ;  that  bis 
original  liabihty  was  continued,  as  well 
after  as  before  the  dissolution  of  the 
partnership,  by  the  fraudulent  repre- 
sentations of  his  former  partner ;  and 
that  in  equity  the  limitation  in  bar 
of  the  claim  did  not  begin  to  run  in 
favour  of  the  Defeadant  uutil  the 
time  when  the  client  discovered  the 
fraud.     Blair  v.  Bromley,  642 

7.  That  the  fraud  and  mireprescn- 
tation  of  one  of  the  partners  entitled 
the  client  to  relief  in  equity  against 
the  other,  not  only  if  the  ease  was  one 
in  which  the  client  might  baye  re- 
covered in  an  action  at  law  against 
such  other  partner,  but  also  if  the  re- 
medy at  law  against  the  other  part- 
ner was  barred  by  the  lapse  of  time. 
lb. 

PART  PAYMENT. 

See  Annuity. 

PAUOL  CONTRACT. 
See  Award,  6. 


PAUPER. 
See  DiBPAUPEm 


PAYMENT. 

See  Statute  of  Limitation,  3  & 

4  Will.  4,  c.27,  ss.  2,  3. 


PETITION. 
See  Rb-iiearing. 

Stat.  I  Will.  4,  c.  60,  s.  2. 

PLAINTIFF. 
See  Stat.  1  Wii-L.  4,  c.  60. 
The  Plaintiff  brought  her  bill  for 
redemption,  describing  herself  as  A. 
B.,  the  widow  of  the  mortgagor,  and 
claiming  as  his  devisee  and  execu- 
trix ;  but  she  obtained  probate  of  the 
will  as  A.  C.,  otherwise  B.,  spinster  : 
— Held,  that,  as  the  description  of  the 
Plaintiff  in  the  suit  involved  the  ques- 
tion of  her  title  under  the  will,  the 
above  variance  did  not  entitle  the  De- 
fendant to  have  the  bill  taken  off  the 
file,  or  security  given  for  costs.  Grif' 
fith  v.  SiekeiUt  195 

PLAINTIFF   IN    CROSS    SUIT 
OUT  OF  JURISDICTION. 
See  Security  for  Costs. 

PLEADING. 
See  Amendment. 
Bankrupt,  I. 
Charity. 
Co-plaintiff. 
Executor  dk  son  tort,  3. 
JoiKT  Stock  Company,  4,5.6. 
Plaintiff. 

POOR'S  RATE. 
See  Tithes. 


e*  Investment. 
Statute  of  Wills,  7  Will. 
&  1  Vict.  c.  26,  1. 
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PRACTICE- 


PRINCIPAL  AND  AGENT. 


POWER  OF  APPOINTMENT. 

See  Joint  Tenanxy. 

Rectifying  Settlement. 

POWER  OF  ARBITRATORS. 
See  Award,  4. 

POWER   OF  COMMISSIONERS 
FOR  INCLOSURE. 

See  Act  of  Parliament,  1. 

POWER  TO  APPOINT  NEW 
TRUSTEES. 

<S>^e  Construction,  1. 

POWER  TO  CONTINUE  A 
FARMING  BUSINESS. 

^ee  Election. 

POLICY  OF  INSURANCE. 

See  Interpleader. 


PRACTICE. 

See  Admission  and  Discharge. 
Administration  Suit. 
Affidavit  of  Service. 
Amendment. 
Attornment. 
Answer. 
Award. 

Copies  of  the  Bill. 
Co-Plaintiffs. 
Decree. 
Demurrer. 
Dismissal  of  Bill. 
Dispaupering. 
Exceptions. 
General  Orders. 
Hearing. 
Motion. 

Motion  Ex  Parte. 
Plaintiff. 

Preliminary  Inquiries. 
Reference. 


Rb-hearing. 
Restoration  of  Bill. 
Rule  of  Court. 
Security  for  Costs. 
Sequestration. 
Service  of  Notice  of  Sale. 
Setting  Down  Cause. 
Subfcena  to  hear  Judgment 
Supplemental  Bill. 
Taking  Bill  off  File. 

PRELIMINARY  INQUIRIE& 

The  Plaintiff,  under  a  will,  claimed 
a  fund  over  which  the  testatrix  had  a 
power  of  appointment,  and  which  was 
subject  to  a  gift  over,  in  default  of 
appointment,  to  the  children  of  the 
donor  of  the  power.  The  trustees 
did  not  admit  that  the  will  was  an 
effectual  appointment: — Held^  that, 
although  the  Plaintiff's  title  was  not 
admitted,  it  was  a  case  in  which  the 
persons  entitled  in  default  of  appoint- 
ment were  necessary  parties,  and 
where  the  Court  would  therefore, 
under  the  Order  V.  of  the  9th  of 
May,  1839,  direct  preliminary  inqui- 
ries to  ascertain  who  were  such  per- 
sons.    Johns  V.  Dickinson^  ISO 

PRESENTMENT. 

See  Promissory  Note. 


PRINCIPAL  AND  AGENT. 

See  Executor  de  son  tort,  2. 

The  agent  employed  hy  a  miner,  in 
the  management  of  his  mines,  and  in 
his  communications  with  the  commis- 
sioners for  setting  out  the  metes  and 
hounds  and  fixing  the  rents  and  duties 
in  respect  thereof, — is  not  therefore 
the  agent  of  the  miner  for  the  pur- 
pose of  making  a  contract  with  the 
commissioners  not  within  the  powers 
which  had  heen  conferred  upon  them 
in  that  character.  Attorney- General 
V.  Jackson,  365 


PRIORITY,  &c. 


PRIORITY,  &c. 
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PRIORITY  OF  INCUMBRAN- 

CERS. 

1.  A  first  mortgage  of  real  estate 
was  made  to  A,  in  fee.     A  second 
mortgage  was  then  made  to  B,  of  the 
same  estate,  together  with  other  real 
estate,  hy  a  release  and  conveyance  of 
the  respective  premises  to  0.,  as  a 
trustee  for  B,y  with  power  of  sale.   B, 
afterwards  advanced  a  further  sum  to 
the  mortgagor  on  the  security  of  the 
same  estates,  hut  gave  no  notice  of 
the  advance  to  A.  or  0.    Subsequently, 
C  (after  inquiry  of  A.  whether  he 
had  notice  of  any  incumbrance  other 
than  his  own,  and  that  of  which   C. 
was  a  trustee  for  -B.)  advanced  a  fur- 
ther sum  to  the  mortgagor   on   the 
same  security,  and  gave  notice  of  his 
mortgage    to   A, : —  Heidi    that    the 
several   mortgages   took   effect,  with 
regard  to  the  different  estates,  accord- 
ing to  the  order  of  time  at  which  they 
were  respectively  created ;  and  that 
their  priorities  were  not  affected  by  the 
giving,  or  the  omitting  to  give,  notice 
to  the  party  in  whom  the  legal  estate 
was  vested.     Wilmot  v.  Pt^e,         14 

2.  That  the  doctrine  of  notice,  ap- 
plicable in  determining  the  priority  of 
charges  on  choses  in  action,  does  not 
prevail  as  to  equitable  estates  in  land. 

lb. 

3.  Four  trustees  sell  out  stock, 
under  an  agreement  that  the  proceeds 
shall  be  lent  to  two  of  them,  upon 
equitable  mortgage,  by  deposit  of  the 
documents  of  title  of  a  copyhold  es- 
tate which  belonged  to  such  two  trus- 
tees in  undivided  moieties.  The  mo- 
ney was  lent,  and  the  documents  de- 
posited ;  but  afterwards,  by  some  un- 
explained means,  they  came  into  the 
hands  of  one  of  the  two  trustees  who 
had  borrowed  the  fund,  and  that  trus- 
tee made  a  second  equitable  mortgage 
on  his  own  moiety  of  the  estate,  by 
depositing  the  documents  with  a  third 
person,  who  took  them  without  notice 


of  the  first  mortgage;  that  trustee 
afterwards  became  bankrupt,  and  the 
second  equitable  mortgagee  purchased 
and  obtained  from  the  assignees  of 
the  bankrupt  a  surrender,  and  was 
admitted  tenant  of  the  bankrupt's  un- 
divided moiety,  having,  at  the  time  of 
such  purchase  of  the  legal  estate,  re- 
ceived constructive  notice  of  the  first 
mortgage.  In  a  suit  by  one  of  the 
trustees  (the  lender  of  the  trust  fund, 
the  other  having  become  bankrupt) 
for  foreclosure  : — Held^  that  the  se- 
cond equitable  mortgagee,  who  had 
taken  the  legal  estate  with  notice  of 
the  obligations  of  the  mortgagor  to 
third  parties,  could  only  hold  that 
estate  subject  to  such  obligations,  not- 
withstanding that  he  had  originally 
taken  his  mortgage  security  without 
notice.     Allen  y.  Knight,  272 

4.  That,  in  the  absence  of  any 
suggestion  of  a  specific  case,  as 
against  the  plaintiff,  charging  him 
with  acts  whereby  the  mortgagor  was 
enabled  to  commit  the  fraud,  the  mere 
fact  of  the  possession  of  the  title-deeds 
by  the  mortgagor  was  not  sufficient  to 
postpone  the  claim  of  the  first  mort- 
gagee. Ih, 

5.  That  the  fact  of  the  loan  of  the 
proceeds  of  the  stock  having  been  a 
breach  of  trust  did  not  affect  the 
question  as  between  the  first  and  se- 
cond mortgagees.  Ih, 

6.  That  the  cestui  que  trusts  of 
the  stock,  not  having  been  parties  to 
or  adopted  the  mortgage,  were  not 
necessary  parties  to  the  suit  for  fore- 
closure. ,       lb. 

7.  P.  being  indebted  to  B.  makes 
a  mortgage  of  an  equity  of  redemp- 
tion of  real  estate  to  jB.  for  the  pur- 
pose of  securing  the  debt,  and,  by  the 
indenture  of  mortgage,  it  was  falsely 
recited,  that  the  mortgaged  estate  was 
subject  to  an  equitable  charge  for 
monies  due  to  c7^  secured  by  the  de- 
posit of  a  deed.  P.  retained  the  deed 
in  his  own    possession,  and   subse- 
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quently  deposited  it  with  t/l  as  a  se- 
curity for  money  partly  lent  to  P.  by 
J,  before,  and  partly  siter,  the  mort- 
gage of  the  estate  to  B.  J,,  at  the  time 
of  the  deposit,  had  no  notice  of  the 
prior  mortgage  to  jB.  : — Held,  that 
inasmuch  as  an  actual  prior  charge 
on  the  estate^  if  afterwards  paid  off  by 
P.9  or  otherwise  avoided,  would  have 
left  jB.  in  the  position  of  the  first 
mortgagee  of  the  equity  of  redemp- 
tion,— the  recital  of  a  charge,  which 
had  in  fact  no  existence,  could  not 
have  the  effect  of  postponing  jB« 
Frazer  v.  JoneSf  475 

8.  That  the  interest  acquired  by 
/.,  by  the  subsequent  mortgage  by 
way  of  deposit,  could  not  be  enlarged 
by  the  effect  of  the  false  recital,  and 
was  only  an  interest  in  the  equity  of 
redemption,  subject  to  the  mortgage 
to  jB.  ;  and  that  B.^  in  a  suit  for  that 
purpose,  was  entitled,  as  against  J,, 
to  the  ordinary  decree  for  payment  or 
for  foreclosure,  and  delivery  up  of  the 
deed  on  default.  lb, 

PROBABILITIES. 
See  Fines  on  Renewal,  1. 

PROJECTORS  OF  RAILWAY. 
See  Jorn^T  Stock  Company,  1. 

PROMISSORY  NOTE. 
See  Statute  of  Limitations. 

PROVISIONAL  ASSIGNEE. 

See  Mortgagor  and  Mortga- 
gee, 6. 

PROVISIONAL  ASSIGNEE. 
See  Vendor  and  Purchaser,  1. 


PROVISIONAL  COMMITTEE. 
See  Joist  Stock  Company,  1. 


PUBLIC  OR  PRIVATE  ACT. 
See  Act  of  Parliament,  3. 

PURCHASER. 
See  Equitable  Mortgagee. 


RAILWAY  COMPANY. 

iS^tf  Joint  Stock  Company,  1,  4, 8. 
Tithes. 


RECTIFYING  SETTLEMENT. 

In  a  marriage  settlement  the  pro- 
perty of  the  wife  was  conveyed  and 
assigned  in  trust  for  the  wife  for  life 
for  her  separate  use,  remainder  to  the 
husband  for  his  life,  remainder  to  the 
children  of  the  marriage,  and  in  de- 
fault of  issue  of  the  marriage,  to  the 
brother  of  the  wife  and  his  children. 
After  the  marriage  the  husband  and 
wife  filed  their  bill,  charging  that  the 
brother,  who  was  one  of  the  trustees 
of  the  settlement,  in  concert  with  the 
solicitor's  clerk,  who  took  the  instruc- 
tions for  and  attended  the  execution 
of  the  settlement,  had  fraudulently 
omitted  or  erased  from  the  deed  a 
general  power  of  appointment  by  the 
wife,  in  default  of  issue  of  the  mar- 
riage, and  praying  that  the  settlement 
might  be  rectified  by  inserting  such  a 
power.  The  wife  did  not  prove  the 
instructions  for  the  insertion  of  such 
a  power,  nor  the  fraud  in  omitting  or 
erasing  it,  but  it  appeared  by  the  evi- 
dence that  the  power  had  been  intro- 
duced in  the  draft  settlement  prepared 
by  counsel,  and  also  in  the  engross- 
ment ;  and  the  answer  of  the  brother 
stated,  that,  the  power  having  been 
noticed  by  him  when  the  engrossment 
was  read  over  to  him,  he  objected  to 
it,  as  not  being  according  to  his  un- 
derstanding of  the  intentions  of  the 
wife,  when  the  solicitor's  clerk  ad- 
mitted it  was  not,  and  struck  it  out. 
The  Court  held,  that  it  was  the  duty 


REMOTENESS. 
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of  the  brother,  as  one  of  the  trustees, 
not  to  have  permitted  the  power  to  be 
struck  out  without  the  express  direc- 
tions of  the  intended  wife  on  that 
point ;  and  that  relief  might  be  given 
in  the  suit,  subject  to  the  question 
whether  the  wife  knew,  when  she  ex- 
ecuted the  settlement,  that  it  did  not 
contain  the  power.  Harbidge  v. 
Wogan,  258 

REFERENCE  OFTITLE. 

See  Dismissal  of  Bill,  3. 

Vendor  and  Purchaser,  2, 
5,  6. 

REHEARING. 

Cause  set  down  again  for  hearing 
on  further  directions,  on  the  petition 
of  Defendants  out  of  the  jurisdiction 
at  the  first  hearing,  who  subsequently 
appeared, — in  order  to  enable  them  to 
appeal  from  the  decree.  Prendergast 
V.  Lushington,  177 

REMEDY  AT  LAW. 
See  Partnership,  7. 

REMOTENESS. 

In  a  devise  of  real  estate  upon  trust 
for  the  daughter  of  the  testator  for 
her  life,  and  from  and  after  her  de- 
cease to  convey  such  estate  unto  and 
equally  between  and  among  all  and 
every  the  child  and  children  of  the 
daughter,  who  should  live  to  attain 
the  age  of  twenty-three  years,  and  to 
his,  her,  and  their  heirs  and  assigns 
for  ever ;  and  in  case  there  should  be 
no  such  child  or  children,  or,  being 
such,  all  of  them  should  die  under 
twenty-three  without  issue,  then  over, 
with  power  to  apply  for  maintenance ; 
the  interest  of  such  child's  share,  not- 
withstanding such  child's  share  should 
not  be  then  absolutely  vested, — the 
limitation    to    the    children   of  the 


daughter  and  the  limitations  over  on 
default  of  such  children,  are  void  for 
remoteness.     Bull  v.  Pritchard,  567 

RENEWAL. 
See  Covenant,  4. 

REPUBLICATION. 

See  Stat,  of  Wills,  7  Will.  4  & 
1  Vict,  c-  26,  s.  34,  3. 

RESCINDING  CONTRACT. 
See  Vendor  and  Purchaser,  4. 

RESIDUE. 
See  Lapse. 

RESOLUTION. 

See  Joint  Stock  Company,  8. 

RES  INTER  ALIOS  ACTA. 
See  Agreement. 

RESTORATION  OF  BILL. 
See  Demurrer, I. 

REVOCATION. 

Where  a  will  was  written  in  ink, 
and  formally  executed,  and  the  testa- 
tor afterwards  drew  a  line  in  pencil 
through  a  clause  in  the  will, — Heldf 
that  the  erasure  in  pencil  raised  no 
presumption  of  revocation,  and  that, 
without  other  explanation,  it  was  pro- 
perly regarded  not  as  a  revocation  of 
the  clause,  hut  as  merely  delibera- 
tive, or  indicative  of  some  future  and 
incomplete  purpose.  Francis  v. 
OraveTy  89 

RULE  OF  COURT. 
See  Award,  1,  2,  3 
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SHARES. 


SALE. 

See  Equitable  Mortgagee. 
Parties,  3. 
Stat.  1  Will.  4,  c.  60. 

SALE  OF  SEQUESTRATED 
PROPERTY. 

See  Sequestration. 

SALE  OF  SHARES  BY  DI- 
RECTOR TO  THE  COM- 
PANY. 

See  Joint  Stock  Company,  3. 

SECURITY. 
See  Fines  on  Renewal,  6. 

SECURITY  FOR  COSTS. 

See  Plaintiff. 

Plaintiff  out  of  Jurisdic- 
tion. 

The  plain  tiff  in  a  cross  suit,  (im- 
peaching an  instrument  which  the  ori- 
ginal suit  seeks  to  enforce)  although 
residing  out  of  the  juriHdiction,  is  not 
bound  as  against  the  Plaintiff  in  the 
original  suit,  to  give  security  for  costs. 
Vincent  v.  Hunter,  320 

SEPARATION. 
See  Husband  and  Wife,  2. 

SEPARATE  MAINTENANCE. 
See  Husband  and  Wife,  2. 

SEPARATE  USE. 
See  Husband  and  Wife,  2,  3. 

SEQUESTRATION. 

A  sequestration  on  mesne  process 
will,  in  a  proper  case,  be  executed, 
and  the  Court  will  direct  the  tenants 
to  attorn  to  the  sequestrators ;  but 
will  not,  until  the  amount  of  the  costs 


is  ascertained,  nor  except  for  the  par- 
pose  of  paying  such  ascertamed 
amount  of  costs,  direct  the  sale  of 
goods  seized  under  the  sequestration, 
even  though  the  value  of  the  goods 
be  gradually  absorbed  by  the  expenses 
of  keeping  them.  Goldsmith  v.  Gold- 
smithy  128 

SERVICE. 
See  Affidavit  of  Service. 

SERVICE  OF  NOTICE  OF 
SALE. 

See  Mortgaor  &  Mortgagee,  8. 

SETTLEMENT. 
See  Husband  and  Wife,  I,  2,  8. 

SETTING  ASIDE  AWARD. 
See  Award,  5. 

SET-OFF. 

Where  a  debt  to  the  estate  of  a 
testator  may  be  set  off  by  the  exe- 
cutors, against  a  legacy  bequeathed 
by  the  testator  to  the  debtor,  such 
debt  may  also  be  set  off  against  a  le- 
gacy bequeathed  by  the  testator  to  the 
wife  of  the  debtor,  subject  to  her 
equity  (if  any)  in  the  legacy.  M^Ma- 
Hon  V.  Burchellf  325 

SETTING  DOWN  CAUSE. 
See  Bankrupt,  I. 

SEVERANCE    OF    DEFEND- 
NTS  IN  THEIR  ANSWERS. 

See  Answer,  3. 

SHAREHOLDERS. 
See  Joint  Stock  Company,  1, 6,7. 

SHARES. 
iStftf  Joint  Stock Compant^S, 4,8,9. 


SPECIFIC  PERFORMANCE. 
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SOLICITOR  AND  CLIENT. 
See  Joint  Stock  Company,  2. 

SOLICITOR. 
See  Partnership,  6,  7. 

SPECIFIC  PERFORMANCE. 

See  Covenant,  4,  5. 
Demurrer,  2. 
Dismissal  of  Bill,  3. 
Vendor  and  Purchaser,  2,  7. 

A,f  B,  and  C  possessed  of  a 
manor,  under  an  ecclesiastical  lease, 
agreed  with  M.  to  grant  him,  upon 
the  expiration  of  a  subsisting  grant,  a 
copy  of  court-roll  of  a  tenement 
holden  of  the  manor,  and  entered 
into  a  joint  and  several  bond  to  perform 
the  contract.  A.  afterwards  con- 
veyed his  interest  in  the  manor  to  jB., 
subject  to  the  agreement  with  M^ 
and  died,  having  appointed  the  Plain- 
tiff his  executor.  The  validity  of  the 
lease,  constituting  the  title  of  jB.  and 
C  to  the  manor,  was  subsequently 
impeached,  and  pending  the  trial  of 
their  right  to  the  manor,  they  were 
unable  to  grant  the  copy  of  court-roll 
according  to  the  agreement.  M, 
thereupon  brought  three  several 
actions,  upon  the  bond,  against  the 
Plaintiff,  JB.  and  C,  respectively.  The 
Plaintiff,  B.  and  C,  entered  into  a 
consolidation  rule,  whereby  they  all 
consented  to  be  bound  by  the  verdict 
in  one  of  the  actions.  The  Plaintiff 
then  filed  his  bill  against  B.,  C,  and 
JIf.,  for  a  specific  performance  of  the 
contract  by  jB.  and  C,  and  to  restrain 
the  action  brought  by  M,  : — Held, 
that  the  question  as  against  M.  was 
the  same  both  at  law  and  in  equity, 
and  that  after  having  consented  to  be 
bound  by  the  verdict  in  the  action, 
the  Plaintiff  could  not  sustain  the  suit, 
and  the  bill  was  dismissed  without 
prejudice  to  any  question  of  contri- 

VOL.  V. 


bution  or  indemnity  as  between  the 
Plaintiff,  JB.  and  C,  the  obUgors  in 
the  bond.     Hole  v.  Pearse,         408 

STATUTE  13  Eliz.  c.  5. 

Whether,  after  the  bankruptcy  or 
insolvency  of  a  debtor,  any  creditor 
(other  than  the  assignees)  can,  in  or- 
dinary cases,  sustain  a  suit  to  set 
aside  a  conveyance  made  by  the 
debtor  prior  to  the  bankruptcy  or  in- 
solvency, on  the  ground  that  such 
conveyance  is  fraudulent,  within  the 
Stat.  Id  Eliz.  c.  5 ;  or  whether  it  is 
necessary  that  any  creditor  seeking  to 
set  aside  such  fraudulent  conveyance 
must  previously  recover  judgment  at 
law  for  his  debt, — gutere?  Lister  v. 
Turner,  281 

STATUTE  27  Eliz.  c.  4. 
See  Equitable  Mortgagee. 


STATUTE  OF  LIMITATION, 
21  Jac.  1,  c  16,  s.d. 

See  Partnership,  1,  2,  4,  6,  7. 

Where  a  promissory  note  was  made 
payable  at  a  certain  time  after  sight, 
with  interest  thereon,  and  the  interest 
was  duly  paid  for  several  years,  (as 
the  bill  alleged),  the  Court  held,  that 
the  note  must  be  taken  to  have  been 
acted  upon  according  to  its  form  and 
tenour ;  and  therefore,  that  the  pre- 
sentment for  sight  must  have  been 
duly  made  before  the  interest  was 
paid ;  and  that  the  payment  became 
due  upon  the  note  at  the  prescribed 
date  after  such  presentment,  and  that 
the  Statute  of  Limitations  would  be- 
grin  to  run  from  the  time  the  payment 
so  became  due.     Way  v.  Baeseit,  55 

STATUTE  OF  FRAUDS.  29  Car. 
2,  c.  3,  s.  4. 

See  Partnership,  5. 
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STATUTE  OF  WILLS. 


STATUTE  OF  FRAUDULENT 

DEVISES,  3  Will.  &  M.  c.  14. 

See  Covenant,  1. 

STAT.  9  &  10  W.  3,  c.  15. 
See  Award,  1. 

STAT.  1  Will.  4,  c.  60. 

1.  After  a  decree  in  a  creditor's 
suit  for  the  sale  of  the  real  estate  of 
the  testator,  and  the  application  of 
the  proceeds  in  payment  of  the  debt, 
and  after  a  sale  under  that  decree, 
the  devisees  of  the  estate,  being  lu- 
natic or  out  of  the  jurisdiction,  are 
trustees  of  the  estate,  within  the  stat. 
1  W.  4,  c  60,  for  the  plaintiff  in  the 
cause:  Semble.     Jackson v,  Mif/fefdy 

538 

2.  If  the  devisees  in  such  a  case 
are  not  trustees  for  the  Plaintiff,  bv 
the  effect  of  the  decree,  the  Court 
cannot  make  them  such  trustees  bv 
any  declaration  to  that  effect ;  and  if 
the  devisees  are  such  trustees  by  the 
effect  of  the  decree,  an  express  de- 
claration thereof  (if  necessary)  should 
be  made  by  decree,  and  cannot  pro- 
perly be  made  upon  petition.  lb. 

STATUTE  OF  LIMITATION, 
3  &  4  Will.  4,  c.  27,  ss.  2,  3,  25, 
42. 

The  testator  gave  an  annuity  to  J., 
and  charged  the  same  upon  all  his 
freehold  and  leasehold  estate.  He 
afterwards  devised  his  freehold  estates 
to  trustees,  (who  were  also  his  exe- 
cutors), upon  trust  (subject  to  the 
charge)  to  and  for  the  use  of  his 
grandson  and  his  heirs.  The  trus- 
tees, being  in  possession  of  the  es- 
tates, paid  the  annuity  to  A.  during 
the  minority  of  the  grandson,  and 
within  twenty  years  before  the  filing 
of  the  bill  by  A,  against  the  grand- 


son:— Heldj  that  sucli  payment  of 
the  annuity  by  the  trustees  prevented 
the  claim  of  A.  to  the  annuity  from 
being  barred  by  the  Statute  of  Limi- 
tations, 3  &  4  Will.  4,  c  27,  ss.  2, 8. 
That  the  grandson  was  not  a  trus- 
tee for  the  annuitant  within  the  25th 
section  of  the  stat.  3  &  4  Will.  4,  c. 
27,  or  otherwise  ;  and  that»  under  the 
42nd  section  of  the  same  statute,  the 
annuitant  was  not  entitled  to  recover 
the  arrears  of  the  annuity  for  more 
than  six  years  before  the  filing  of  the 
bill.    Francis  v.  Grover,  39 

STATUTE  OF  WILLS,  7  W.  4 
&  1  Vict.  c.  26;  and  ss.  33  &  34. 

1.  By  a  deed,  made  since  the  Sta- 
tute of  Wills,  (7  Will.  4  h  I  Vict.  c. 
26),  certain  trust  funds  were  ap- 
pointed to  trustees,  in  trust  for  such 
person  or  persons,  for  such  interest 
or  interests,  and  chargeable  with  such 
sum  or  sums  of  money,  and  for  such 
intents  and  purposes,  and  in  such 
manner,  in  ail  respects,  as  the  ap- 
pointor should,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without 
power  of  revocation  and  new  appoint- 
ment, to  be  by  her  sealed  and  deli- 
vered in  the  presence  of  and  attested 
by  one  witness  or  more,  direct  or  ap- 
point. The  appointor  afterwards  made 
her  will,  (which  was  duly  executed  and 
attested  according  to  the  Statute  of 
Wills),  and  thereby  bequeathed  part 
of  the  trust  funds  i^Held,  that  the 
will  was  a  writing  within  the  terms 
of  the  power.     BuckeU  v.  Blenkhom^ 

131 

2.  The  testator,  by  a  will  made  be- 
fore the  Wills  Act  (7  Will.  4  &  I 
Vict.  c.  26)  came  into  operation,  be- 
queathed a  share  of  his  residuary 
estate  to  one  of  his  sons,  who  was 
also  thereby  made  one  of  the  devisees 
in  tnist  and  executors  of  his  estate. 
The  son  died  after  the  Wills  Act 
came  into  operation,  leaving   issue; 


STATUTE  8  &  9  VICT. 
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and,  af^«r  his  death,  the  testator  made 
a  codicil  to  his  will,  altering  a  hequest 
to  another  child,  hut  in  other  respects 
confirming  his  will : — Held^  that  the 
gift  to  the  son  did  not  lapse,  but  that 
the  same,  so  far  as  it  was  real  estate, 
descended  to  the  heir  at  law  of  tlie 
son,  and  so  far  as  it  was  personal,  to 
his  executrix,  under  a  will  made  be- 
fore the  Wills  Act  came  into  opera- 
tion. Winter  v.  Wintery  806 
d.  That,  under  the  d4th  section  of 
the  Wills  Act,  the  effect  of  the  re- 
publication of  the  will  by  the  codicil, 
was  the  same  as  if  the  testator  had  at 
the  date  of  the  codicil  made  a  will  in 
the  words  of  the  will  so  re-published. 

lb. 

STATUTE  1  &  2  VICT.  c.  110, 

8.68. 

See  Mortgagor  and  Mortgagee, 

6. 

STATUTE  5  &  6  VICT.  c.  116. 
See  Insolvent  Debtor,  1. 

STATUTE  8  &  9  VICT.  c.  18, 
(LAND  CLAUSES  CONSOLI- 
DATION ACT),  s.  84, 

A  railway  company,  having  power 
to  purchase  a  plot  of  land  for  their 
railway,  entered  upon  the  same  to 
survey  and  take  levels  thereof,  and 
probe  or  bore  to  ascertain  the  nature 
of  the  soil,  and  set  out  the  centre  line 
of  the  railway,  and  for  that  purpose 
they  dug  a  trig  line  or  trench  two 
inches  deep  and  fourteen  inches  wide 
across  the  plot  of  land,  but  they  gave 
the  owner  of  the  land  no  previous  no- 
tice of  such  entry  as  required  by  the 
84th  section  of  the  Lands  Clauses 
Consolidation  Act  (8  Vict.  c.  18). 
Five  days  after  the  trig  line  was 
made,  the  owner  of  the  land  disco- 
vered the  fact,  and  nine  days  from 
such  discovery  he  filed  his  bill  for  an 


injunction.  Upon  the  affidavits  on  the 
part  of  the  company,  that  the  survey- 
ing and  setting  out  of  the  line  of  raiU 
way  was  completed  on  the  day  the 
trig  line  was  made,  and  that  they  had 
no  occasion  to  enter  and  did  not  in- 
tend again  to  enter  upon  the  land 
until  they  had  taken  the  legal  steps 
for  permanently  using  it,  the  Court 
refused  the  injunction,  but  reserved 
the  costs.  Foohs  v.  Wilts y  Somerset f 
and  Weymouth  Railway    Company^ 

199 

SUBMISSION   TO   ARBITRA- 

TION. 

See  Award,  1,  2,  3. 

SUBPOENA  TO    HEAR  JUDG- 
MENT. 

See  Bankrupt,  2. 

SUCCESSIVE  INTERESTS. 
See  Fines  on  Renewal. 

SUPPLEMENTAL  BILL. 
See  Bankrupt,  1. 

SUPPLYING  EXECUTION  OF 
POWER. 

See  Equitable  Jurisdiction,  1. 

SURVEYING  AND  SETTING 
OUT  A  RAILWAY  LINE. 

See  Statute  8  &  9  Vict.  c.  18, 
(Land  Clauses  Consolidation 
Act). 

TAKING  BILL  OFF  FILE. 
See  Plaintiff. 

TENANT  IN  COMMON. 

A  tenant  in  common  occupying  the 
Y  Y  2 
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TITHES. 


premises  held  in  common  not  exclud- 
ing his  co-tenants  in  common,  is  not 
chargeable  by  such  co-tenants  with 
an  occupation  rent.  M*Mahon  t. 
Burchelly  322 

TENANT  FOR  LIFE  AND  RE- 
MAINDER-MAN. 

See  Fines  on  Renewal. 

1.  Devise  and  bequest  of  residuary 
real  and  personal  estate  to  trustees, 
upon  trust,  with  all  convenient  speed 
to  sell  the  real  estate  and  such  part  of 
the  personal  estate  as  was  in  its  na- 
ture saleable,  but  the  mode  and  time 
of  sale  and  of  settling  and  adjusting 
accounts,  and  of  requiring  pa3rment  of 
what  should  be  due  to  the  testator,  to 
be  left  entirely  to  the  discretion  of 
the  trustees,  and  until  such  sale  and 
the  final  adjustment  of  his  co-partner- 
ship accounts,  the  rents  and  income  of 
the  real  and  personal  estate  remain- 
ing imsold,  and  the  interest  on  any 
debt  or  debts  owing  to  the  testator, 
to  be  paid  to  the  same  persons  and  in 
the  numner  directed  with  respect  to 
the  income  of  the  estate  when  invested. 
The  testator  gave  the  produce  of  his 
real  and  personal  estate  to  his  two 
daughters  for  their  lives,  with  re- 
mainder over ;  and  he  recommended 
each  of  his  two  daughters  to  pay  25/. 
a  year  out  of  her  moiety  of  the  in- 
come of  his  estate  for  the  education 
and  maintenance  of  his  nephew,  until 
the  nephew  attained  twenty-one  years : 
^—Heldj  that  (there  being  no  improper 
delay  in  the  conversion  of  the  estate) 
the  daughters  of  the  testator,  as  ten- 
ants for  life,  were  entitled  to  the  in- 
come actually  produced  by  the  resi- 
duary estate  during  the  interval  before 
the  sale  or  realisation  of  the  whole  of 
such  estate,  and  the  investment  there- 
of according  to  the  directions  in  the 
will ;  but  that  they  were  not  entitled, 
during  that  interval,  to  any  interest 


upon  such  parts  of  the  residnarj  pro- 
perty, or  on  the  yalue  of  such  parts 
thereof  as  were  unprodactive.  MmeHe 
V.  Maekie^  70 

2.  That  the  two  sums  of  25^  were 
only  to  be  allowed  by  the  daughters 
to  the  nephew  yearly  out  of  their  in- 
come dming  their  lives,  and  that  sudi 
sums  did  not  constitute  a  charge  upon 
the  life  interests  of  the  daughters  for 
the  whole  period  of  the  minority  of 
the  nephew.  Ih. 

TENANT  FOR  LIFE  OF  AN 
ESTATE  SUBJECT  TO  A 
DEMISE  FOR  200  YEARS. 

See  Parties,  2. 

TIMBER  ESTATE. 
See  Vendor  and  Purchaser,  7. 

TITHES. 

1.  An  act  for  mating  a  railway 
enabled  the  company  to  pull  down  the 
houses  of  a  parish  in  the  city,  and 
provided  for  the  indemnity  of  the 
rector  in  respect  to  his  right  to  the 
tithes  of  2«.  ^d,  in  the  pound  on  the 
removed  buildings,  by  enacting  that 
the  company  should  pay  the  rector 
tithes  in  respect  of  the  houses  re- 
moved according  to  the  last  assess- 
ment thereof  to  Lady-day  preceding, 
equal  to  the  loss  sustained  by  the 
want  of  occupiers  owing  to  such  re- 
moval, imtil  new  houses  or  other 
buildings  should  be  erected  of  such 
annual  value  that  the  tithes  payable 
thereon  should  be  equal  to  the  tithes 
payable  on  the  buildings  removed, 
such  pa3rments  to  diminish  in  pro- 
portion to  the  yearly  sums  actually 
payable  for  tithes  on  the  new  build- 
ings. The  company  pulled  down 
houses,  on  some  of  which  the  tithes 
of  2«.  9d,  in  the  pound  were  paid  on 
the  full  annual  value,— -on  others,  of 
which  the  same  had  been   paid  by 
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a^cement  between  the  rector  and  the 
occupier,  at  less  than  the  full  annual 
value— and  several  on  which  the 
tithes  had  been  wholly  or  partly  re- 
mitted by  the  rector  for  the  sake  of 
harmony : — Held^  that  the  rector  was 
not,  under  the  railway  act,  entitled  to 
tithes  from  the  company  according  to 
the  value  at  which  the  property  re- 
moved was  assessed  to  the  poor-rate. 
Letts  V.  The  London  and  BlaekwaU 
Railway  Company^  605 

2.  That  the  rector  was  entitled  to 
tithes  from  the  company  according  to 
the  annual  value  at  which  the  pro- 
perty removed  had  been  last  fixed  by 
agreement  between  the  rector  and  the 
occupier.  lb. 

3.  That  where  no  agreement  was 
proved  to  have  been  made  between 
the  rector  and  occupier,  the  sum  last 
collected  as  tithes  should  be  taken  as 
representing  28.  9d.  in  the  pound  on 
the  annual  value  of  the  buildings.  lb. 

TITLE. 
See  Demurr£R,  2. 

'HME. 

See  Joint-Stock  Company,  10. 
Vendor  and  Purchaser,  4. 

TIME    OF    MAKING    CON- 
TRACT. 

See  Mortgagor  and  Mort- 
gagee, 9. 

TITLE  OF  ANSWER. 
See  Answer,  2. 

TRANSFER  OF  SHARES. 
See  Joint-Stock  Company,  3, 

TRUSTEE. 
See  Covenant,  4, 5. 


TRUSTEE  AND  CESTUI  QUE 

TRUST. 

See  Admission  and  Discharge, 
1, 4,  6. 
Answer,  8. 
Charity. 
Copyhold. 
Forfeiture. 
Heritable  Bond. 
Investment. 
Joint  Stock  Company,  1,  2, 

7. 
Parties,  I,  3. 
Rectifying  Settlement. 

1.  In  a  suit  to  appoint  new  trustees 
of  a  settlement,  where  a  part  of  the 
trust  property  had  been  lost  by  pre- 
vious negligence  or  breach  of  trust, 
the  Court  refused  to  confine  the  trust 
to  the  remaining  property,  but  ap- 
pointed the  new  trustees  to  be  trustees 
of  the  whole  of  the  property  com- 
prised in  the  settlement,  directing 
(for  the  protection  of  the  new  trus- 
tees) a  reference  to  inquire  whether 
it  would  be  proper  to  take  proceed- 
ings for  the  recovery  of  the  property 
which  had  been  lost.  Bennett  v. 
BurgU,  295 

2.  An  executor  having  possessed  a 
promissory  note  for  400/!.  part  of  the 
assets  of  the  testator,  retained  the 
note  in  his  possession,  without  taking 
any  proceedings  to  recover  the  amount 
or  the  interest  for  seven  years ;  and  at 
the  end  of  seven  years,  when  the  sole 
residuary  legatee  came  of  age,  the 
executor  delivered  the  note  to  the  re- 
siduary legatee.  The  residuary  legatee 
ten  years  ailerwards  filed  his  bill 
against  the  executor,  charging  him 
with  breaches  of  trust  in  the  adminis- 
tration of  the  estate.  The  Court,  in 
such  circumstances,  refused  to  charge 
the  executor  with  the  amount  of  the 
promissory  note,  or  direct  an  inquiry 
whether  any  loss  had  resulted  to  the 
estate  by  reason  of  the  executor  not 
having  taken  proceedings  to  enforce 
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payment  of  the  amount  due  on  the 
note.     Ea9t  v.  East,  348 

3.  In  such  a  case  the  executor 
would  not  be  chargeable,  unless  it 
should  be  found  that  the  amount  of 
the  note  could  have  been  recovered 
during  the  seven  years  between  the 
death  of  the  testator  and  the  time 
when  Plaintiff  attained  his  majority ; 
and  if  it  were  found  that  the  amount 
could  have  been  recovered  during  that 
time,  still  the  executor  would  not  be 
chargeable  unless  it  should  be  found 
that  the  amount  could  not  have  been 
recovered  during  the  ten  years  which 
elapsed  after  the  note  had  been  de- 
livered to  the  Plaintiff.  East  v.  East, 

349 


TRUSTEE  OUT  OF  THE 
JURISDICTION. 

See  Stat.  1  W.  4,  c.  60. 


UNITARIAN   CONGREGA- 
TIONS. 

A  bequest  for  the  assistance  of 
Unitarian  congregations  held  to  be 
valid,  and  the  trust  directed  to  be  car- 
ried into  execution.  Shrewsbwy  v. 
Hornby,  406 

VALUATION  OF  BUILDINGS. 
See  Tithes. 

VOLUNTARY  BOND. 
See  Administration  Suit,  2. 

VENDOR  AND  PURCHASER. 

See   Common  Lands. 
Demurrer,  2. 
Mining  Shares. 
Specific  Performance. 

1.  The  purchaser  of  a  real  estate 
became  insolvent  after  part,  but  before 


the  whole,  of  the  purchase-money  was 
paid,  or  the  conveyance  executed.  The 
vendor  died,  having  devbed  the  estate 
to  the  Plaintiffs,  and  appointed  one  of 
them  his  executor.  The  bill  was  filed 
against  the  provisional  assignee  of  the 
insolvent,  and  an  equitable  mortgagee 
by  deposit  of  the  agreement  for  pur- 
chase ;  and  it  prayed  the  payment  of 
the  residue  of  the  purchase-money  by 
the  Defendants,  or  by  sale  of  the 
estate.  The  Plaintiffs  did  not  prove 
their  title  as  devisees.  The  Defend- 
ants disclaimed  : — Held,  that  the 
Court  could  not  make  the  decree 
sought  without  evidence  of  the  devise ; 
but  that,  upon  payment  of  the  costs  of 
the  Defendants,  the  Court  might  (the 
Defendants  not  opposing)  declare  the 
Plaintiffs  absolutely  entitled  to  the 
estate.     Gabriel  v.  SturpUy  97 

2.  Reference  as  to  title  directed  on 
motion  after  answer  to  a  bill  for  specific 
performance  by  the  vendor  against  the 
purchaser,  notwithstanding  the  pur- 
chaser stated  that  his  requisitions  on 
the  abstract  had  not  been  complied 
with,  although  the  time  for  completion 
of  the  contract  had  long  expired,  and 
he  had  given  notice  of  his  intention 
to  rescind  the  contract.  JFood  v. 
Machu,  158 

3.  Objections  to  title  mean  such 
objections  as  can  only  be  properly  the 
subject  of  adjudication  upon  the  in- 
vestigation of  the  title ;  and  such  are 
cases  where  the  dispute  is  as  to  the 
application  of  the  conditions  of  sale, 
the  propriety  or  validity  of  the  condi- 
tions themselves  not  being  questioned. 

lb. 

4.  The  purchaser  cannot,  owing 
merely  to  the  delay  of  the  vendor  in 
complying  with  his  requisitions,  deter- 
mine the  contract  without  notice,  or 
bring  an  action  for  his  deposit  before 
the  termination  of  his  notice,  where 
time  was  not  originally  of  the  essence 
of  the  contract.  WTiether  he  can  do 
so  after  the  expiration  of  notice,  where 
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time  has  not  been  made  of  the  essence 
of  the  contract,  or,  being  of  the  essence 
of  the  contract,  has  been  waived,  de- 
pends upon  the  conduct  of  the  vendor 
after  notice.  lb, 

5.  Reference  of  title,  upon  motion 
by  the  Plaintiff  (the  vendor)  after  an- 
swer, notwithstanding  the  question  in 
dispute  in  the  ca.U8e  might  have  been 
conveniently  determined  by  the  Court, 
at  the  hearing,  without  a  reference. 
Curling  v.  Flight,  248 

fi.  Whether  the  question  in  a  cause 
be,  what  evidence  of  title  the  vendor 
is  bound  to  give;  or  whether  he  is 
able  to  give  sufficient  evidence,— the 
question  is  equally  one  of  title,  and 
the  proper  subject  of  a  reference.  lb. 

7.  Bill  by  the  vendor  for  the  spe- 
cific performance  of  a  contract  to  pur- 
chase a  timber  estate,  where  the  par- 
ticulars of  sale  described  it  as  com- 
prising a  certain  wood  "  with  upwards 
of  sixty-five  acres  of  fine  oak  timber 
trees,  the  average  size  of  which  ap- 
proached fifty  feet,"  and  in  the  par- 
ticulars of  the  lot  described  it  only  as 
"  sixty-five  acres  two  roods  and  twelve 
perches  of  growing  timber."  It  ap- 
peared, on  the  evidence  for  the  Plain- 
tiff, that  the  average  size  of  the  trees 
was  about  thirty-five  feet,  but  on  that 
for  the  Defendant  that  it  was  only 
about  twenty- two  feet;  and  the  De- 
fendant moreover  alleged  that  it  was 
sold  at  a  time  when  he  had  no  means 
of  seeing  the  wood,  and  that  he  relied 
on  the  particulars  of  sale: — Held, 
that,  as  the  representation  of  the  par- 
ticulars of  sale  had  proved  to  be  in- 
correct, and  as  it  was  not  shewn  that 
the  Defendant  knew  it  to  be  incorrect 
at  tlio  time  of  making  the  contract, 
the   Court   would   not,  at  all  events. 


enforce  the  specific  perfonnancc  of 
the  contract  without  compensation; 
and  that  (inasmuch  as  the  particulars 
of  sale  did  not  express  what  number 
of  trees  or  quantity  of  timber  the 
wood  cont^iined)  it  was  not  a  case  in 
which  the  Court  could  measure  the 
extent  of  the  deficiency,  or  ascertain 
the  amount  of  compensation ;  and  that 
the  bill  must  therefore  be  dismissed. 
Lord  Brooke  v.  Rounthwaite,       298 


VERDICT  AT  LAW. 

See  Injunction,  2. 

Specific  Performance. 


VESTED  INTEREST. 
See  Construction,  3. 

WATER  COURSE. 
See  Act  of  Parliament,  1. 

WIDOW. 
See  Election. 


WILL. 
See  Charitable  Use. 
Election. 
Legacy. 
Remoteness. 
Revocation. 

Statute  of  Wills  (7  Will.  4 
h  1  Vict.  c.  26). 


WRITING. 

See  Statute  of  Wills  (7  Will.  4 
h  1  Vict,  c.  26). 


the  end. 


